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Now comes Frank R. Brushaber, appellant in case No.
465 above enfitled, and respectiully shows to the court
that the said case 1s an appeal from the Distriect Court
- of the United States for the Southern District of New
York; that the transeript of record was filed May 4, 1914,
and has been printed; that said appeal is from a final
decree of the said District Court dismissing a bill of



)
complaint filed by said Frapk R. Brushaber as a stock-
holder of the Union Pacific Railroad Company against
said Company as defendant, for an injunction restrain-
ing said defendant from complying with the provisions
of Section II of the Act of Congress approved October
3, 1913, entitled ¢“ An Act to reduce tariff duties and pro-
vide revenue for the Govermment and for other pur-
poses,”” upon the ground that said Seetion is unconstl-
tutional and void and that compliance therewith would
constitufe a waste of the axsets of the defendant corpora-
tion; that by =aid bill and by the assignments of error
upon said appeal there is presented not only the question
of the constitutionality of =aid Section as a whole, but
also, among other thmt,.,, the question of the comsti-
tutmnaht}* of the provisions requiring the deduction
and withholding of taxes upon the income of individ-
nals arising or accruing from coupons or registered
interest, the constitutionality of provisions limifing the
amount of indebtedness of corporafions upon which
interest may be dedueted 1n ascertaining the faxable
net ineome of such corporations, the constitnfionality
of provisions Impoging o tax upon that part of the
net income of corporafions which is derived from the
net earnings of other corporations subject to like tax,
together with the conufitutionality of provisions involv-
ing other clasgifications, diseriminations and inequalities

which are charged in the bhill to be unconsfitutional and
void.

Coraes also Tyee Realty Company, plaintifi-in-error in
case No. 868 above entitled, and shows {o the court that
said case is bronght in thiy court upon a writ of error
to the District Court of the United States for the South-
ern. District of New York to review o final judgment
dismissing the complaint; that the {ranscript of record
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was filed March 12, 1915, and has been printed; that the
sald acfion was brought by said Tyee Realty Company
as plaintifi against Charles W. Anderson as Collector
of Internal Revenue for the Second Collection Distriet
of the State of New York as defendant, to recover a tax
assessed against the sald plaintiff by the Commissioner
of Internal Revenue under the alleged authority of Sec-
tion TT of the said Act approved October 3, 1913, which
tax had been paid by the plaintiff to the defendant under
protest and under duress; that by said complaint and
the assignments of error in said case there are presented
not only the question of the congfitutionality of said
Section as a whole, but also, among other things, the
question of the constitutionality of the provisions of said
Section designed to regulate the internal affairs of cor-
porations organized and existing under the authority of
‘the several States in regpect to their plan or method of
capitalization.

Comes also Edwin Thorne, plaintiff-in-error in case
No. 869 above entitled, and shows to the court that the
sald case was brought in this court upon a writ of error
to the Distriet Court of the United States for the Soith-
ern Distriet of New York to review a final judgment of
sald court dismissing the complaint; that the transecript
of record was filed March 12, 1915, and has been printed :
that the said action was brought by said Edwin Thorne
as plaintiff against Charles W. Anderson as Collector of
Internal Revenue for the Second (éllection Distriet of
the State of New York as defendant, to recover a tax
assessed against the said plamnfiff by the Commissioner
of Internal Revenue under the alleged authority of Sec-
tion II of the said Aet approved October 3, 1913, which
tax had been pald by the plainfiff to the defendant under
protest and under duress; that by said complaint and
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the assienments of error in sald case there are presented
not only the question of the constitutionality of said
Section as a whole, but also, among other things, the
constitutionality of the provisions for the taxation of
individuals having incomes exceeding twenfy thousand
dollars annuwally at varving rates in excess of the normal
tax, according to the amount of their incomes.

And the said Frank R. Brushaber, Tyee Realty Com-
pany and Edwin Thorne show furthier that the questions
involved in said cases are questions of great publie in-
terest hoth ag affecting the revenunes oi the government
and the rights and interests of persons and corpora-
tions aksessed for taxution pursuant to said Section; that
a decision of said cases before December 1, 1915, 1s
desirable i order that Congress may have opportunity
to take any action deemed necessary or advisable in view
of such decision before the time appointed for assessing
the tax for the year 1915; that it will not be possible for
2atd cages to be reached for argument i time to permit
of such a decision unless they be advanced; that it is not
the object of said appeal or sald writs of ervor to
question the general aunthority of Congress to establish
an income tax for the purpose of producing revenue,
but mainly to challenge the authority of Congress fo
enact provisions that wnder the guise of Imposing an
income tax actually and in effect exact from citizens
pecuniary contributions based upon discriminations and
classifications that are founded upon differences that
bear no just relation to the act in respect to which the
clagsification is proposed and that are arbitrary and um-
reasonable and actually and in effect penalize individuals
and corporations who do not coniform fo certoin stond-

ards of wealth or organization set up by Congress in
the said Act.
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The said appellant and the said plaintiffs-in-error
therefore pray that these cases may be advanced to be
heard together and assigned for argument on such day
as the court may fix. |

Dated New York, April 15, 1915.

JULIEN T. DAvVIES,

Of Counsel for Frank R. Brushaber, Appellant,
and Tyee Realty Company and Edwin Thorne,
Plaintiffs-in-Error.
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You wiit prBASE TARD Norice that a motion, of which a
copy is hereto annexed, will be presented to the Supreme
Court, at a Term thereof to be held at the Capitol in the
City of Washington, on the 26th day of April, A. D,
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1915, at the opening of court on that day or as soon
thereafter as counsel can be heard.

Dated, April 15th, 1915.

JULIEN T. DAviIzs,

Of Counsel for Frank R. Brushaber, Appellant,
and Tyee Realty Company and Edwin Thorne,
Plaintiffs-in-Error.

To HExnry W. CLARﬁ:, Esq.,
Solicitor for Union Pacific Railroad

Company, Appellee.

H. SNowDEN MARSHALL, Hsq.,
United States Attorney-for the |
Southern District of New York,
Solicitor for Charles W. Anderson,
Defendant-in- Error.

How. TrHoMAS W. GREGORY,
Attorney-General of the United States.
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Supreme Gonet of the Muited Stutes.

OCTOBER TERM, 1915.

FREANK R. BRUSHARBER,
Appellant,

AGAINST No. 14.0.

Union Paciric Rainroap CoM-
PANY,
Appellee.

BRIEF FOR APPELLANT.

In this case the Court is asked to review the
record made up by the final judgment of the Dis-
trict Court for the Southern District of New York,
dismissing the cause on demurrer.

The case presents the constitutionality of certain
provisions of fthe Income Tax L.aw of 1913, consti-
tuting Section 2 of the Act of October 3, 1913,
adopted at the first session of the Sixty-third Con-
oress, and entitled ** An Act to Reduce Tariff Duties
and Provide Revenue for the Government and for
Other Parposes”.

The action was brought on the equity side of the
Court by the appellant, a stockholder of the defend-
ant, to enjoin the latter from complying with the
provisions of said statute, including the making of
returns and paying taxes deducted from the Iin-
come of others,



Statement of Facts.

The bill avers as follows: Thedefendant is a Utah
corporation, with 1is executive offices in New
York City. By its charfer and By-Laws the
ogeneral control of its business and affairg is en-
trusted to the directors as a board and an executive
commiilee of that board. The plaintiff owns 500
shares of the defendant’s stock (Rec., pp. 2-3).

The defendant has charter power to engage in
business ag a common carrier operabing a line of
railway for that purpose and also to mortgage ifs
lines, to acquire property including the stocks of
other railroad corporations, and to operate, by lease
or by contract, lines of railroad belonging to other
companies. Itsoutstanding preferred stock amounts
in par value to ninety-nine million five hundred forty-
three thousand five hundred dollars (§99,543,501) and
its common stock to two hundred sixteen million
six hundred thirty-three thousand nine hundred
dollars (8214,633,900), Upon both of these classes
of stock, dividends have been paid for many years.

Pursuant to its charter power, the Company has
outstanding Londs as follows:

$100,000,000 par value of fifty-year four per cent.
gold bonds due July 1, 1947, with interest payable

semi-annually; secured by first mortgage dated July
1, 1897, including certain assets;

$65,085,280 of first lien and refunding mortgage
bonds due June 1, 2008, with interest payable semi-
annually; secured by mortgage dated June 1, 1908,
covering certain lines of railroad.

237,435,700 twenty-year convertible bonds due
July 1, 1487, with inferest payable semi-annually;
gecured by morigage dated July 1, 1907.

All bonds of each series contain the common
‘“ tax free clause” obligating the mortgagor to pay



the principal and interest. of the bonds without de-
duction for any taxes which the Company may be
required to pay or retain therefrom under any
present or future law of the United Sfates, or of
any state or polibical sub-division thereof (Rec., pp.
3-4). '

The bill then recites the adoption of the Tariff

Act of October 3, 1913, the second section of which
contains the income tax law, and proceeds to give
the salient provisions of this statute (Rec., pp. 4-10).
Then the bill avers that the defendant comes within
the provisions of fthis law. lIn order fo comply
therewith the Company must (¢) make the returns
provided for therein; (b) pay a normal tax of one
per cent. upon its net income; (¢) deduct and with-
hold the normal income tax of one per cent. on all
coupons and interest on 16s outstanding bonds with
respect to every individual either a holder or owner
of coupons or entitled to inferest on bonds, who
may not have filed with the defendant notice of
claim to the exemption of $3,000 or $4,000, allowed
by the statute, and (d) pay to the Government the
tax of individuals so deducted and withheld (Rec.,
p. 10).
- The bill then avers that the defendant, and its
directors controlling its affairs, intend voluntarily
-in the future from year fo year, to comply with the
provisions of the Statute in the following respects:

(a) It will make returns of net income and pay
taxes imposed upon 1ts net income;

(b) It will deduct and withhold the normal tax
upon coupons and inferest paid to individuals who
are holders of its coupons or entitled to interest on

s bonds;

(¢) It will make returns to the Government of the
taxes so deducted and withheld;
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(d) Tt will pay these taxes to the Government;

(e) It will return to the Grovernment its net income

for the ten months of the year 1813 from March 1,
1913, to January 1, 1914;

(f) It will pay such tax upon its net income for
gaid period of ten months as may be imposed there-
on by the Commissioner of Internal Revenue (which
tax will greatly exceed the sum of £3,000);

(g) It will retarn the amounis of the normal in-
come tax deducted and withheld by it upon coupons

and interest heretofore paid by individuals who have
not claimed the exemption of §3,000-84,000.

(R) It will pay over the normal mcome taxes so
deducted and withheld to the Collector.

The bill then states that unless restrained by in-
junction, the defendant will (a) on or belore June
30, 1914, pay such income tax as may be assessed
against it for the ten months of the yeur 1913; (b)
on or before June 30, 1914, pay the normal! income
tax of 1 per cent. dedncted and withheld upon cou-
pons and interest paid to individvals who have not
claimed the exemption of $3,000-34,000; (¢) in ensu-
ing years, make such returns and deduct and with-
hold and pay such taxes as the provisions of the
statute purport to require (Rec., pp. 10--11).

The bill then proceeds to analyze this statute in
the hight of its validity under the constitutional
limitations imposed upon Congress (Rec., pp. 11-24).
1§ then concludes that the provisions of this act con-
stitute one entire independent system of taxation;
and that, inasmuch as the provisions which have been
referred to are unconstitutional and void, the stat-
ute ig in all respects unconstitufional and void, and
any taux which may be levied theresunder upon the
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defendant is and will be unconstitutional 1n every
respect (Rec., p. 24). |

The bill alleges that the suit is not collusive. It
shows that due demand was made by the plaintiff
upon the Company’s board of directors that the
Company should refuse to comply with the provisions
of said act, and should take such action as might be
necessary to test its constitutionality and that this
demand was. wholly refused. The bill further says
that it will be impossible to have this action of the
board of directors reviewed by the stockholders of
the Company, because the next meeting of the stock-
holders would not take place uniil late in the year
1914, before which time the threatened action of the
Company with respect to taxes imposed for the year
1918 would be consummated; and that a special
meeting of the stockholders can only he had by order
of the board of directors or the executive committee,
or by written application of stockholders owning not
less than one-third in amount of the capital stock.
In view of the position taken by the defendant’s
executive committee, 1t would be useless to apply o
it or to the board to call a special meeting; and in
view of the large number of stockholders and the
necessity of publication of notice of a gpecial meeting
for three weeks, it would be impossible to obfain the
co-operation of a sufficient number of stockholders
and the publication of notice within any reasonable
time (Rec., pp. 24-5).

The bill then avers that the making of these ra-
turns, and payment of the taxes, will result in a
oreat diversion and misappropriation of the cor-
porate assets, and lessen and diminish the interest
of ‘the shareholders. in .the corporation, that unless
injunctive relief i1s granted, the defendant will pay
taxes for 1918 and each year in the future, and will
also lose the taxes unnecessarily paid in behalf of
its bondholders; or the Company will be put to great
expense to ascertain which of 1ts bondholders are
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exempt from the stabute's operation, and to bring
numerous suits apainst the officers of the rovern-
ment to recover back the taxes thus paid. Iiis
alleged that in any such sults the issues to be de-
termined would involve the same 1ssues offered by
this bill, and that issues can be determined more
speedily and convenlently in the present acfion, and
the granting of the relief will prevent a multipliciiy
of suits (Rec., pp. 256-6).

The amount of taxes upon the defendant’sincome
for 1913 exceeds $300,000. The taxes already de-
ducted by the company on account of its bond-
holders’ income, who have not claimed exemption,
and with respect to whom the defendant has cove-

panted to pay taxes required to be withheld, amount
to over §6,000,

The bill then avers that the plaintiff has no ade-
quate remedy at law; states that 1t 1s filed 1n behalf
of the plaintiff and all ofher stockholders who may
contribute, and prays for the following relief:

(1) That the provisions of the income tax law re-
lating to making refurns of net income and payment
of taxes imposed upon the nef 1ncome of corpora-
tions, particularly with respect to the period from
March 1, 1918, to October 3d, 1913, be adjudged
unconstitutional, so far as any tax is sought to be
imposed thereby upon the corporate defendant.

(2) That the defendant be enjoined from making
a return of 1t8 net income or paying any tax thereon,
particularly for the said period from March 1, (913,
to October 3, 1913, or from paying any taxes upon
income received as dividends upon the stocks of
corporations held by if which are subject to taxa-
tion upon their incomes under said Act.

(3) That the provisions relating to deduction at
the source of taxes upon the income of the Com-
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pany’s bondholders and making returns and paying
such taxes be declared uncoustitutional.

(4) That the defendant be enjoined from making
any return of taxes upon its coupons or registered
interest relating to its outstanding mortgage bonds,
or deducting or withholding any such tax, or from
paying the same to any collector.

(8) For a temporary injunction to the same effect.

The defendant demurred to the bill upon the
ground that Section 2 of said Act was in all respects
constitutional and valid (Rec., p. 3C) and the Court
sustained the demurrer and dismissed the bill on
that ground (Rec., p. 81).

Specification of Errors.

The appellant presents the following assignment
of errors upon which he relies upon this appeal

(Rec., pp. 32-3).

First: That the Court erred in adjudging that sec-
tion 2 of the Act of the first session of the Sixty-
third Congress, which became a law on October 3rd,
1918, generally known as the Tariff Act, is constitu-
tional and valid and that said section was not viola-
tive of the third clause of the second section of
Article I and the fourth clause of the ninth section
of Article I and the first clause of the eighth section
of Article I and the implied limitations and restric-
tions upon the taxing power of the United States
contained in the Constitution of the United States
and of Article V of fhe amendments t¢ the Constitu-

tion of the Unifed States.

Second: That the Court erred in adjudging that
the provisions of section 2 of the Act hersinabove
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referred to relating to making returns of nef income
and payment of taxes imposed upon the net income
of corporations, so far as any tax is sought to be
imposed thereby upon the property of the defendant
Union Pacific Railway Company by reason of the

receipt of income prior to October 3rd, 1913, are
constitutional and valid.

Third: That the Court erred in adjudging that
the provisions of section 2 of the Act hereinabove
referred to purporting to impose upon the Union
Pacific Railroad Company fthe duty of deducting
and withholding taxes upon income of individuals
arising or accruing from coupons or registered in-
terest and making refurns and payments to Col-
lectors of Internal Revenue with respect to such
amounts soc withheld, are constitutional and valid.

Fourth: That the Court erred in adjudging that
the provigions of section 2 of the Act hereinabove re-
ferred to relating to making returns of net income
and payment of taxes imposed upon the net income
of corporations, so far as a tax is sought to be Im-
posed upon the income of the defendant Union
Pacific Railway Company received as dividends upon
the stocks of corporations held by it which were
also subject to faxation upon their net income
under said Act, are constitutional and valid.

Fifth: That the Court erred in nof decreeing that

the complainant was entitled to the relief prayed
for, or some part thereot.

Siath: That the Court erred in dismissing the bill
of complaint, with costs.



POINT FIRST,

The effect of the Sixteenth Amend-
ment was merely to waive the rre-
quirement of apporticnment among
the States, in its agpiication to g gen-
eral and uniform tax upon inCOMeEs
from whatever source derivaed. The
Income Tax Law of 1913, except in so
far as the tax thereby imposed is in
reality such a general and uniforn
tax on incomes, derives no support
from the Sixteenth Amendment.

Not only the language of the Sixteenth Amend-
ment, but judicial history leading up to its passage,
clearly shows its purpose and the construction which
should be placed upon it.

Article 1, Section 2, Subdivision 3 of the Consti-
fution provides:

‘“ Representatives and direct ftaxes shall be
apportioned among the several states which may
be included withih this Union, according to
their regpective numbers, which shall be de-
termined by adding to the whole number of
free persons, including those bound to service
for a term of years, and excluding Indians
not taxed, three-fifths of all other persons.”

Article 1, section 9, subdivision 4 provides:

‘“ No capitation or other direct tax shall be
laid, tunless in proporticn to the census or
enumeration herembaéfore directed to be taken.”

A census was provided for within three years
from the first meeting of Congress, and thereafter
every ten years.

It is part of the history of the Constitition, gen-
erally known and recognized, that the purpose of
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the provision just quoted was to prevent Congress
from 1mposing a direct tax which would constitute
a disproportionate burden on any part of the Union-
Scholey v, Bew, 23 Wall. 331.
Ward vs. Maryland, 12 Wall. 418.

Congress, In 1394, adopted an Act enbitled ** An
Act to reduce taxation, to provide revenue for the
covernment and for other purposes,” by which a
general and uniform tax was imposed upon all in.
comes from whatever source derived, accrued or
received aflter January 1, 1895, and exceeding four
thousand dellars 1n apy year, for each taxpayer or
eroup of taxpayers coustituting one family.

In Pollock v. Farmers Loan & Trust Co., 168 U.
S. 601, this Court, in declaring the Act of 1894 to
be unconstitutional, construed the above-quoted
clauses of the Constitution as ordaining that no
direct taxes could be levied unless in proportion to
the enumeration; and held that a tax on income,
whether from real or personal property, is a dirvect
tax upon the property from which the income is
derived.

It was these constitutional provisions which, prior
to 1913, stood In the way of any income tax im-
posed without apportionment,

The Sixteenth Ameudment, ratified March 1,
1913, provided:

‘“ The Congress shall have power to lay and
collect taxes on incomes fron whatever source

derived without apportionment among the sev-

eral States and without regard to any census
or enumeration.”

The evident purpose of this amendment was not
to abandon the former policy of cafeguarding the
several sections of the Union against dispropor-
tionate taxation, but merely to substifute an ap-
portionment according to '‘ incomes from whatever
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source derived,” in lieu of a per capita apportion-
ment. )

The utmost care was used and the clearsst in-
tention displayed to remove the necessity for a per
capita apporfionment; ‘but there is no evidence of
an intention to change the spirit or effect of the
Constitation In any other regpect. The expression
of the purpose to abrogate imerely the one limitation
excludes the implication of a purpose to affect any
others. Thelncome tax contemplated by the amend-
menf{ is, accordingly, an income tax preserving in
all respects rights secured by the Constitution, bub
freed from the necessity of per capifa apportion-
ment. Congress, when it came to legislate on the
subject, found its powers in no wise broadened by
this amendment save In the one respect mentioned.

Consgstruction of the Amendment.

Obviously, it was not in favor of any and every
piece of legislation which Congress might choose to
call an income tax, that the Amendment was in-
tended to operate, but only in favor of a ‘‘tax on
incomes from whatever source derived,” according
to the fair and natural import of those words and
the sense in which they would ordinarily be under-
stood by the people who through their lawful repre-
sentatives adopted the Amendihent. From this it
follows, ag we contend, that the Sixteenth Amend-
ment has no application, for example, to

(@) A tax upon Incomes artificially created by
statufory definition, but only to a tax on frue net
incomes coming fairly within the meaning of the
word as commonly used and understood at the time
when the Amendment was adopted and ratified.

(D) A tax upon a specific kind of property, meas-
ired by income; as, for example, a tax of fen per
cent. on the income of all gold mines in the United
States. B
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(¢) A tax on a particular form or mode of owner-
ship of property, measured by income, as, for ex-

ample, & tax on rents or on the profits of leasehold
estates.

(d) A tax upon a specific class of persons, meas-
ured by income; as, for example, a tax of ten per
cent. on the income of all unmarried men,

(e) A tax upon money or property which is not
income at the time when it is taxed although if

may have been received as income at some prior
period.

(f) A tax in the form of forced labor in making
deductions and payments out of the income of
others, not resting upon any principle of classifica-
tion or other method of distributing the burden, ex-
cept the convenience of the government.

As bearing upon the construction of the Sixteenth
Amendment in the application to such problems,
the fundamental thought which we desire to present
is that it was not the intention of those who
adopted and ratified that Amendment, nor is it
fairly within the language of {he Amendment, to
invest Congress with a power of regulation and
control, by means of discriminating faxes, over all
the activities of life which involve the production of
income, or over all the detalls of existence on the
part of those who receive income; bub only to
strengthen the powers of Congress in respect to the
production of revenue, by substituting one safe-
guard in lien of another, as a protection againsé
oppressive treatment of any section or part of the
Union.

The requirement of generality and uniformity is

inherent in the language of the Amendment. The
aw to which the Amendment is by its terms appli-
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cable is one taxing incomes only. A law which
places the burden of taxation partly on incomes
because they are incomes aund partly upon specific
kinds of property or forms or modes of ownership
of property or other sources of income 1s not a tax
on incomes pure and simple such as the Sixteenth
Amendment confemplates; and, therefore, to the
extent to. which it involves direct taxafion, it can
be justified, if at all, only upon some ground other
than that afforded by the Sixteenth Amendment. In
determining on what the tax rests, it is the incident
or quality which draws down the burden of faxa-
tion which must be considered. If upon a general
income tax law there has been engrafted a pro-
vigion that the income from sugar plantations shall
be taxed at the rate equal to four times the normal
tax, theprovision for the additional rate, according to
the ordinary use of language and the ordinary current
of thought, does not constitute a tax upon income,
but a tax upon sugar plantations. It is the character
of the source of income and not the mere fact of the
receipt of income that drawg down that part of the
burden. Likewise, if there were engratfied upon a
general income tax law a provision that the income
from real property not occupied by the owner should
be taxed at four times the normal rate, such addi-
tional provision would not be in substance and truth
a tax upon income, buf, to the extent of the addi-
fional burden of three per cent., 1t would be a tax
upon the relation of landlord and tenant—that is to
say, upon a form or mode of holding and using prop-
erty, deriving 1ts authority wholly from State laws
and exempt from the control of the National Govern-
ment under the general system or the distribution
of governmental powers embodied in the Constitu-
tion. Discriminations, inequalities, exemptions and
artificial rules of computation are excluded from
any income tax law which purports to derive its
authority from the Sixteenth Amendmenf, because
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they necessarily involve the faxing of something
other than 1income, whereas the evident purpose of
the Amendment is to relax the constitutional re-
quirements designed to protect the various sections
of the community against oppressive and dispropor-
tlonate taxation only in favor of a general and uni-
form tax on net incomes for the purpose of revenue
only, which, by ifs inherenf nafure, would neces-
sarily serve substantially the same purpose as the

constitutional provisions which were relaxed in its
favor.

Manner and order of presenting specific guestions.

in the subsequent points of this brief and the
briefs filed in the two cases which are to be argued
simultaveously herewith, it is argued that the In-
come Tax bLaw of 1913, in many respects, goes
beyond the constitutional limits of the taxing power
of Congress and parficularly that it imposes direct
taxes withouf apportionment 1n cases nof coming
fairly within the gpirit and letber of the Sixteenth
Amendment. The specific objections to the act are
discussed at length only in the particular cases
where they have a direct and material bearing
upon the rights and interests of the several appel-
lants before the Court. No objection is urged
unless 1t 15 applicable to a concrete case presented
by the pleadings. The grounds of objection dis-
cussed in these three cases by no means exhaust
the list of those to which the Act is fairly sub-
ject. In the bill in the Brushaber case (Rec., pp.
13-23) many others are suggested, butitis considered
that the fundamental principles involved in the dis-
cussion will be adequately presented for decision, by

keeplng these briefs within the limitations above
stated.
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Comparison of Present Income Tax Law with prior
Laws,

In respect to discriminations, inequalities, artificial
definitions and indirect penaltiés having no relation
to the production of revenue, the present Income
Tax law not only goes far beyond any of the former
laws passéd by Congress but beyond any precedent
to be found in the whole history .of finahcial legisla-
tion. EKven the laws passed during the peried of the
Civil War, when the constitutional limiits upon the
powers of Congress were poorly defined and patrioticé
reasons led to general acq ulescence in any measures
deemed necessary to sustain the puablic credit, con-
tained fewer objectionable features than are found
in this law of 1913, The Act of 5 August, 1861,
placed a tax of 8 per cent. on incomes generally with
an exemption of $800, but 1t was 1h no respect re-
troactive, contained no provision in regard to col-
lection at the source, and provided for no surtax.
The Act of 1 July, 1862, contained no retroactive
feature, buf provided for a surtax, and in placing a
tax upon: certain corporations authorized them to
deduct the tax from payments made on account of
dividends to other parties, and also provided that
there should be deducted by the paymasters and all
disbursing officers of the United States Government
a tax levied upon all salaries of officers or payments
to persons in the civil; military, naval or other em-
ployment or service of the United States, including
senators and representatives and delegates in Con-
gress, The Act of 30 June, 1864, placed a tax on
incomes for the vear ending the 31st of December
following, provided for partial collection at the
source, dividends being taxed in the hands of certain
corporations and the stockholders permitted to de-
duct the amount from thelr estimates. The tax was
5 per cent. on incomes in excess of §600 and not ex-
ceeding $5,000, 7-1/2 per cent. on incomes in excess
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of 35,000 and not exceeding $10,000, and 10 per cent.
on incomes in excess of $10,G0Q.

The Joint Resolution of 4 July, 1864, levied a spe-
cial income tax ‘‘ for the year ending the 3ist day
of December next preceding the time herein named.”
The Act of 14 July, 1870, contained a provision in
regard to deduction at source by banks and trust

companies. I} was to be collected only for the
years 1870 and 1871,

All of these taxes were direct taxes. No pro-

vision was made for apportionment. The entire
legislation was unconstitutional.

As Mr. Justice FULLER says in the Pollock case,
157 U. 8., at page 573,

‘““These acts grew out of the war of the re-
bellion, and were, to use the language of M.
Justice Miller, pmt of the By%tem of faxing in-
comes, earnings and profits adopted during the
late war and abandoned as soon after that war
was ended as it could be done safely’ (Railroad
Company ws. Collector, 100 U. 5. 5935, 5u8).”

The provisions in regard to deduction at the
source caused inconvenience and confusion, which
only the necesgity of raising large amounts of
money in a short time seemed to justify. In Barnes

v. The Railroads, 1T Wall. 284, the Court, at page
304, said:

** Different regulations for the assessment and
collection of theincome taxes of every kind were
prescribed in the prior laws imposing internal
revenue duties, but they were not in all respects
satisfactory, and man Yy GOIltI'OVEIbIEES have arisen
calling in question the action of the revenue
officers in their efforts to enforce the collection
of that branch of the public revenue. Con-
trariety of decision has resulted in some In-
e.temceb, and the Circuit Court has decided in
one case that a railroad company could not de-
duct and withhold the amount of such a tax
from a dividend due and payable to a non-resi-
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dent alien, the presiding Justice being of the
opinion that the language of the prior act did
not warrant the conclusion that Congress in-
tended to include such holders of bonds or
securities in the category of the persons liable
to such an assessment.”

The provision in regard to the deduction by federal
disbursing officers of the ftax from the salaries of all
persons in the civil, military, naval or olher
employment or service of the United States was
applied to the salaries of federal judges and was
the subject of a letter of profest by Chief Jusiice
TANEY, which letter by order of the Court was en-
tered upon the records of the court onh the 10th of
March, 1863, It was, however, deemed unpatriotic
by the fedéral judges during the war to resist the
collection of the tax (Foster Income Tax, 2d Hd.
1918, pp. 96, 98).

The entire series of income taxes of the period be-
ing uncounstitutional because not apportioned, the
various provisions found in this system of taxation
furnish no warrant for the constitutional propriety
of similar provisions in the present Act. The pres-
ent Act is not temporary in character, and no stress
of circumstances silences the contention that it
should strictly conform to all the constfitufional
guaranties,

Conclusioz.

The conclusion 1s evident that the income tax now
authorized by constitutional amendment to be laid
without apportionment must be a true and genulne
income tax conforming in extent, method of collec-
tion, and clasgsification to the supreme law of the land
in every respect except dependence upon enumera-
tion, and that the objections herein urged, had they
been valid before the Sixteenth Amendment, have
equal virtue now.
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In thus insisting that the Sixteenth Amendment
be confined in its operation to the real purpose
which called it into being we believe that we are
seeking to strengthen and not to limit the fiscal
powers of Congress. If Congress has the power to
engraft upon an income tax law exemplions, discrim-
inations and Imequalities or to favor particular
secticns and interests, the passage of such a law
even in times of great national emergency, will be
delayed by the struggle for personal and political
advantage, and 1n proportion as such siruggles are
successful the substance of the law will be weakened,
it{s administration be made more difficult and its re-
venue-preducing power diminished.

If, on the other hand, it is now declared and
known that under the operation of the Sixteenth
Amendment the only income tax law that can be
adopted without apportionment is one which is
simple and direct in its methods and general and
uniform in its operation, not only will the financial
position of the government he strengthened in times
of emergency, but the original purpose of the pro-
vision requiring apportionment will be preserved
and made effective through the automatic operation
of the requirement that the tax to be imposed must
be a general tax upon ‘‘incomes from whatever
source derived ¥, merely because they are incomes,
aud nob because of their size or their source or any
other quality or incident whatsoever.
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POINT SECOND.

So much of the Act of Octcber 3d,
1918, as subjects certain corporate
earnings to the normal tax of one
per cent. as income of the operating
corporation, and again subjects the
same earnings to a like tax while in
process of distribution to ihe bhenefi-
cial owners through the insirumen-
tality of an intermediate corpora-
tion, operates as & discrimination in
the nature of a penalty onr corpora-
tions holding stock in other corpo-
rations and necessarily conflicts
with the right of the several States
to determine for themselves the per-
missible forms and modes of owner-

ship of property.

* The general plan of the Income Tax Law is fo
tax income but once, no matter through what
number of hands it may be transmitted for distribu-
tion to the beneficial owner. Only in so far as it
conforms to this plan can the Act be deemed to con-
atitute a geperal i1ncomse tax law such as is con-
templated by the Sixzteenth Amendment. There
have been engraftied upon the Act, however, cerfain
provisions, manifestly having no relation to the pro-
duction of revenue, which place a special burden
upon particular forms or modes of owning prop-
erty or distributing income. An instance of such a
foreign element, separable no doubt from the main
body of the Act, is the clause designed to discour-
age corporations from holding stock in other cor-

porations.
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The Act, by Paragraph B, subdi vigion 1 of Section
2, allows the individual taxpayer a deduction of
‘“ the amount received as dividends upon the stock
or from the net earnings of any corporation, joint
stock company, association or ingurance company
which is taxable upon 1ts net income as hereinafter
provided.” ‘There are nosimilar provisions in regard
to the corporate taxpayer, and no similar deduction
15 allowed to 15, The result is that the corporate
taxpayer which owns stock 1n ofther corporations is
subject to a disproportionate burden of taxation in
the nature of a penalty based upon a classification
which must be rezarded as arbitrary because having
no relation to any power conferred upon Congress
by the Constitution.

The sifuation cannot be considered to be the result
of oversight, for the deduction here denied was
expressly allowed to corporations under Section 38
of the ‘“Corporate Tax Law® of August Sth, 1009,
and also under Section 23 of the Incowme F'ax Law of
1894

Conerete operation upon the parvties to this cause,

The burden thus imposed bears heavily upon
the Union Pacific Railroad Company and upon
the rights of the plantiff. The bill shows
that the defendant Railroad Company owns
stock of other corporations to the amount of
several millions of dollars in volue and during the
year 1913 received large sums of money as divi-
dends on =aid stock (Rec, p. 17, fol. 28). As
is well known from ofher records in this Courp
the Railroad Company is the owner of the entire
capital stock amounting to §100,000,000 of the
Qregon Short Line Railroad Company which in its
turn is the owner (except of 15 shares) of the entirs
capital stock amounting to $50,000,000 of the Ore-
ogon-Washington Railroad and MNavigation Com-
pany. Both the last-named corporation and the
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Oregon Short Line are consolidations of the original
corporations by which branches and extensions of
the Union Pacific system were constructed, the use
of separate subsidiary corporations for that pur-
pose being compelled by financial reasons. The
orowtbh of every great railroad sysfem in the country
shows the same history. Without the gradual
amalgamating Instrumentalities of leases, stock-
ownership, divigional mortgages and mergers,
those systems would not have been formed so
rapidly or along such natural lines.

The Union Pacific Railroad Company is also, as the
records show, the owner of stoek in a fruit express
company, an equipment asgsociation and various
other corporations engaged in business other than
railroad business, but incidental thereto. The ef-
fect- of the discrimination against corporations
holding stock in other corporations contained in the
Act of 1913, is in substance to compel fthe Union
Pacific Railroad Company to pay the tax three
times upon income derived fthrough the instru-
mentality of the Oregon-Washington Raliroad and
Navigation Company, and twice in the case of in-
come derived through the other controlled corpora-
f1ons.

It will scarcely be contended that Congress has
ganeral power to regulate the form or mode of own-
ership of property within the several states. 3#ill
less has Congress the power to impose a direct tax
upon property, without apportionment, becaunse of
the form or mode of ownership. The public policy
of the several states upon the subject in ques-
tion is nof uniform. In allthe States the ownership
by railroad companies of the stock of other railroad
companies, not having parallel or competing lines,
is permiited or encouraged. In some states railroad
companles, while permitted to own stock in manu-
facturing and mining corporations produncing ma-
terials suitable for use in the railroad business, are
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not themselves permitted to engage in any business
other than that of transportation. In other states
a different policy prevails. Except as interstate
commerce may be directly affected, the general
theory of the distribution of governmental powers
embodied in the constitution requires that the
several States should have full power to give effect
to their own views of public policy in such matters
within their own borders. One of the most im-
portant guestions presented by this case is whether
Congress can substitute ifs own judgment upon
such questions for that of the states responsible for
the creation anwd regulation of the corporations af-
fected, under the guise of a classification of corpora-
tions, based upon differences entirely unrelated to
any power or funciion given to the Federal Govern-
ment by the Constitution.

The Union Pacific Railroad Company, like most
other railroad companies, is invested by the State of
its creation with the franchise to own and manage
its property and to develop 1ts system and enlarge
its facilities according to the methods which experi-
ence has shown to be best adapted to that end,
including the construction of branches and exten-
sions and the provision of new facilities and equip-
ment by means of geparate subsidiary corporations,
for the purpose among other things of convenient
financing. Congress assumes by the Act of 1913 to
divide such corporations into two classes, those
which do and those which do not exercise, in the
particular mode here under discussion, the franchises
given them by the State of their creation for the
more effective accomplishment of their corpo-
rate purposes. A special and additlonal tax 1In
the nature of an excrescence upon the general sys-
tem for the taxafion of incomes ig imposed upon
those who exercise fully the franchises given to
them, as it must be assumed, in furtherance of the

public policy of the State. This, we submit, is not
reasonable clagsification,
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Limitations upon the power of classification pos-
sessed by Congress.

The power to make laws and impose taxes is a
sovereign power and must be exercised with due re-
gard t0 the nature and limitations of the sovereignty.
Where sovereignty is divided, as it is under our form
of government, the reasonableness or unreasonable-
ness of classification depends somewhat on the
scope and character of the general legislative power
which 18 being exercised. A State having plenary
authority over the details of domestic life may make
classifications which would be out of place in an
ach of Congress. Classification which would be ap-
proved In a tax law might be thought arbitrary in
a statute passed in the exercise of the police power.
A State which should classify merchants for the
purpose of taxation, according as they did or did
not.exercise the privilege given by Congress of dis-
tributing their merchandise through the mails, or
the privilege of engaging in interstate commerce,
would clearly be making a classification based upon
matlers outside the scope of its sovereignty (Guy
vs. Baltemore, 100 U, S. 434). The same classifica-
tion inade by Congress might perhaps be held to be
within its power.

b0 we contend here that Congress in classifying
corporations for the purpose of taxation, according
to their plan or mode of owning property within
State boundaries and under State-given franchises,
is attempting a clagsification based upon a maftter
outside the scope of its sovereignty, and is, more-
over, going far outside the scope of a general and
uniform income tax law such as was contemplated
by the Sixtesnth Amendment.

In this connection a distinction should be observed
between the primary powers of Congress over mat-
ters In respect to which plenary jurisdiction is given
by the Constitution arnd the secondary or ancillary
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powers, not exclusive in their nature, which can be
exercised only to the extent thaf they are necessary
or appropriate in ald of the primary powers.
The power of Congress over foreigh commerce is
a primary power. It may prohibit such commerce
altorether or may regulate it or convert it into a
source of revenue according to any method or princi-
ple of classification, not purely arbitrary, which it
sees fit to adopt. The same may be said of the power
over the postal service or over interstate commerce or
aver the public lands, For thisreason tariff laws must
be looked upon with caution when they are referred
to as precedents in other fields of tax legislation.
Congress also has power to provide for the ad-
ministration of oaths and the examination of wit-
nesses, but this is not a primary power. It can
be exercised ouly as an incident to some exer-
cise of jurisdiction flowing from the existence
of one or more of the primary powers (XKil-
bourn vs. Thompson, 103 U. 8. 168; In re Chap-
-man, 166 U, 8, 661). Likewise Congress has
> power to define crimes and provide for their pun-
ishment, but this also is an ancillary, not a pri-
mary power {(U. S. va. Fox, 95 U. S. 6705 U. 8. vs.
Harris, 106 U. 8. 629). In U. S. vs. Fox (supra)

Mr. Justice FIELD delivering the unanimous opinion
of the Court said (p. 672):

‘“ Any act committed with a view of evading
the legislation of Congress passed in the execu-
tion of any of its powers, or of fraudulently
securing the benefit of such legislation may
properly be made an offense against the United
Statea. But an act committed within a State,
whether for a good or a bad purpose, or whether
with an honest or a eriminal intent, cannot be
made an offense against the United States,
unless it have some relation to the execuation of
a power of Congress, or to some matter within
the jurisdiction of the United States. An act
not having apy such relation 1s onein respect to
which the State can alone legislate.”
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Congress has the power to tax and it is a very im-
portant power, but it is not a primary power. Lt1s
not plenary and exclusive like the power over for-
eign commerce. The production of revenue is a
purpose of such urgent necessity that any feature of
a tax law that is adapted to that end, and 1s not at
variance with any express constitutional limitation,
must be deemed valid. Discriminations, exemp-
tions and inequalities, however, have no presump-
five relation to the production of revenue; they di-
minish rather than increase the efiectiveness of the
law as a fiscal measure and, if justified at all, must
be justified because of their relation to some other
matter within the jurisdiction of the sovereignty
which makes the law, to which the taxing power
may properly be adapted and made subservient.

All these considerations lead fo two conclusions:

(1} The classification of the subjects of taxation
contained in any tax law, in order to be valid, must
be based on ditferences having a reasonable relation
to some field of jurisdiction of the authority whica
imposes the tax.

(2) The classification of the subjects of, taxation
in an income tax law, in order that such law may
be entitied to the benefit of the Sixteenth Amend-
ment, must have a reasonabile relation to the pro-
duction of revenune from incomes without regard
to source.

Holding stock in other corporations is not a legiti-
mate basis of clagsification in a federal tax Iaw.

That the provisions of the Act of 1918, here under
discussion, will meet neither of these tests is im-
mediately apparent. There is no basis whatever
for the classification found in the Act ofther than
a certain prejudice which i1s in the air against
holding companies. By a holding company we
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understand a corporation which hag as ifs main
excuse for existence the holding of stock in other
corporations, Because some corporations which
hold stock in other corporations are holding com-
panies, therefore this Act imposes a disproportion-
ate tax on all corporations so situated, although the
general question whether a corporation chartered
by a State shall or shall not be permitted to hold
the stock of another corporation is admittedly be-
yond the jurisdiction of Congress.

This legislative disapproval of holding companies
is shown 10 other parts of the Act. Subdivision 2
of Bection II provides for two cases of presumed
fraudulent purpose to escape the tax: where gains
and profits are petinitted to accumulate beyond the
reasonable needs of the business, such accumulation
being certified as unreasonable by the Secretary
of the 'I'reasury, and where the corporation, joint
stock company or associntlon 2s a mere holding
company. In other words, a mere nolding company
ig for the reason alone that 1t 1s such, presumed bo
be fraudulent in purpose.

A more flagraat instance of arbitrariness in the
exercise of the taxing power could hardly be im-
agined. Dividends upon sftock owned by an indi-
vidual are taxed once when the earnings of the
corporation are tuxed and they are not taxed again.
The same dividends, when the stock is held by a
corporation, are taxed twice; once when the earnings
of the corporation issuing the stock are taxed, and a
second time when the earmings of the corporation
owning the stock are taxed. A certain clags of
owners 1s singled out for special burden for no other
reason bthan the disapproval of Congress in reapect
to the method u-ed i1n holding title to their prop-
erty.

1t is obvious that this process of taxing the same
amount of money over and over again would be re-
peated as oiten as the original dividend of the first
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corporation issuing stock passed along through
different holding companies and was represented in
the earnings of those companies. The same amount
of money would be taxed as many times as it
passed from one holding company to another,
and the process of taxing it would not cease until
the amount of the first dividend finally reached
the hands of individual owners of the capital stock
of the last holding company. In the case of the
Uunion Pacific Railroad Company this process results
1n taxing three lemes the earnings of a corporation
having a capital stock of $50,000,000. There 1s no
reasonable ground of classification for the purpose
of taxation between an individual as owner of stock
of a corporation. and a corporation as owner of the
stock of another corporation. To uphold such a
discrimination would be to construe the Sixteenth
Amendment as giving Congress the power 0 tax
imcomes at different rates according to the sources
that produced the income. 'This is precisely the
power that Congress has sought to exercise in
creating this discrimination beftween individuals
and corporations as the owners of corporate stock.
The income of an individual when composed of
dividends of corporafions is noft subject to the
normal tax. The earnings of corporations when
composed of dividends of corporations are subject to
the normal tax. This discrimination cannot be
upheld on the ground that it is an excise tax upon
corporations for or by reason of doing business in a
corporate capacity, for the burden does not fall
upon all corporations or upon those doing cerfain
kinds of business. Nor is it confined to corpora-
tions which do business at all. It is a burden
placed directly upon a feature of corporate existence
which is distinct from the doing of business
(McCoach vs. Minehill Railway Co., 228 U. 3. 295),
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Authorities condemning arbitrary selection under
the guise of classification.

In County of Santa Clara v. Southern Pacific B.
Co., 18 Fed. 385 (affirmed 118 U. 8. 304), Justice
F1ELD held that a tax law which discriminates be-
i{ween the assessment for taxation of the property
of a corporation and of the property of individuals,
eiving individuals an exemption not granted to the
corporation, wag unconstitutional. The Act therein
concerned declaved that a mortgage, deed of trost,
contract or other obligadion should for the purposes
of assessment and taxation be deemed an interest in
the property affected thereby, and provided:

‘“ Bacept as to razlroad and ofher quast pub-
lic corporalions In case of debls so secured,
the value of the property affected by such
mortgage, deed of trust, contract or obligation,
less the value of such zecurity, shall be assessed
and taxed to the owner of the property and the
value of such secunity shall be assessed and
taxed to the owner thereof.”

Justice F1eLD ab page 394 said:

‘* Instances of every day occurrence will show
the effect of this discrimination in a c¢lear light.
A natural person and a railroad company own
together a parcel of property in equal propor-
tions subject to a mortgage. In estimating the
value of the undivided half belonging to the
natural person, half of the amount of the mort-
page 15 deducted, In estimating the value of
the undivided half belonging to the railroad
company, no part of the mortgage is deduacted.
The discrimination is made against the company
for no other reason than its ownership. * #+ *
Everyone sees that the valuation has notin fact
changed with the ownerghip and therefore that
the discrimination is made solely because a rule is
adopted in the assessment of the property of one
party different from that applied in the assess-
ment of the property of the other, purely on
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account of its ownership. A corresponding
difference in the tax which the different owners
must pay follows the assessment. Thus, if two
adjoining tracts are subject to a mortgage, each
for half its value, the natural person owning
one of them pays a tax on the other half, while
the corporation must pay a tax on the whole of
1ts fract; that is, double the tax of fthe indi-
vidual, * ¥ #*

““The principle which sanctions the elimina-
tion of one element 1n assessing the value of
property held by one parfy, and takes 16 into
consideration in assessing the value of property
held by another party, would sanction the
assessment of the property of one at less than
its value,—at a half or a. quarter of it,—and
the property of another at more than its value,—
at double or treble of if,—according to the
will or caprice of the state. To-day railroad
companies are under its ban, and the dis-
crimination is against their property. To-
morrow it may be that other mstitutions will
incur its displeasure. If the property of rail-
road companies may be thus sought out
and subjected to discriminating taxation, so, at
the will of the state, by a change of 1ts counsti-
tution, may the property of churches, of uni-
versities, of asylums, of savings banks, of in-
surance éompanies, of rolling and flouring mill
companies, of mining companies, lndeed, of
any corporate companies existing in the state.
The principle which justifies such a discrimina.-
tion in assessment and taxation, where one of
the owners 1s a railroad corporation and the
other a natural person, would also sustain i
where both owners are natural persons. A
mere change In the stalbe constitubion would
effect this if the federal constitution does not
forbid it. Any difference between the owners,
whether of age, color, race, or sex, which the
state might designate, would be a sufficient
reason for the discrimination. Lt would be a
singular comment upon the weakness and char-
acter of our republican institutions if the val-
uation and consequent taxation of property
could vary according as the owner is white, or
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black, or veillow, or old, or young, or mals,
or female. A classification of values for taxa-
tion upon any such ground would be abhor-
rent to all notions of equality of right among
men. Strangely, indeed, would the law sound
in case it read that in the assessment and faxa-
tion of property a deduction sheuld be made for
the mortgages thereon if the property be owned
by white men or by old men, and not deducted
if owned by black men or by young men; de-
ducted if owned by landsmen, not deducted if
owned by sailors; deducted if owned by married
men, not deducted if owned by bachelors; de-
ducted if owned by men doing business alone,
not deducted if owned by men doing business in
partnerships or other associations; deducted if
owned by trading corporations, not deducted if
owned by churches or universifies; and o on,
making a discrimination whenever there was
any difference 1n the character or pursult or
condition of the owner. To levy taxes upon a
valuation of property thus made is of the very
eagsence of tyranny, and has never been done
except by bad governments in evil fimes, exer-
cising arbitrary and despotic power.”

When the case came before this Court (118 U. S.
394) the Court at page 410 stated that the 1m-
portance of the constifutional questions could not
well be overestimated but that they belonged to a
class which the C(ouri should not decide unless
essential to the disposition of the case. This Court
thereupon affirmed on the ground that the entire
agsessment was a nullity.

The same guestion was before fhis Court in San
Bernardino Co. v. Southern Pacific B. R. Co., 118
U. 8. 417. Justice FIBLD concurring stated that he
regretted that it had not been deemed congiztent with
the duty of the Court to decide the important con-

gtitutional questions involved, and at page 422
stated:

‘“ At the present day nearly all great enter-
prises are conducted by corporations. Hardly
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an industry can be named that 1s not in some
way promoted by them and a vast portion of
the wealth of the country is in their hands. It
is therefore of the greatest inferest o them
whether their property is subject to the same
rules of assessment and taxation as like prop-
erty of natural persoms, or whether elements
which affect the valuation of property are to be
omitted from consideration when 1t is owned
by them and considered when it is owned by
natural persons; and thus the valuation of
property be made $o vary not according to its
condition or use but according to its ownership.
The question is nof, whether the state may not
claim for grants of privileges and franchises a
fixed sum per year or a percentage of earnings
of a corporation—that is not controverted—but
whether it may prescribe rules for the valu-
ation of property for taxation which will vary
according as it-is held by individuals or by cor-
porations. The question is of transcendent im-
portance and it will come here and confinue to
come until it is authoritatively decided i1n har-
mony with the great constitutional amendment
which insures to every person whatever his
position or association, the equal protection of
the laws; and that necessarily implies freedom
from the imposition of unequal burdens under
the same conditions.”

In County of San Mateo v. Southern Pacific R.
Co., 13 Fed. 145, the case had been removed to the
Federal Court, and the opinion was written on a
motion to remand. Justice FIELD stated that the
rule of equality necessitated by the Fourteenth
Amendment had been recognized by Congress as
applicable to federal taxation, at page 150 saying:

‘* Kguality of protection is thus made the con-
stitutional right of every person; and this
equality of protection implies not only that the
same legal remedies shall be afforded to him for
the prevention or redress of wrongs and the en-
forcement of righfis, but also that he shall be
subjected to no greater burdens or charges than
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such as are equally imposed upon all others
under like circamstances. No one can, there-

fore, be arbitrarily taxed upon his property ata
different rate from that imposed upon similar
property of others, similarly situated, anad thus
maile to bear an unequal share of the public bur-
dens. Property may indeed be classified, and
different kinds be subjected to different rates,
Real property mayv be taxed at one rate and per-
sonal property at another.  Property in particu-
lar places may be taxed for local purposes, while
property silaated elsewhere is exempt. License
taxes may also vary in amount, according fo
the calling or business for which they are ex-
acted. Buf arvbitrary distinetions nof arising
from real differences in the character or situa-
tion of the property, or which do not operate
alike upon all property of the same kind simi-
larly sifuated, are forbidden by the amendment.
Equality in the imposition of burdens is the
constitutional rule as applied to the property of
individuals, where 1f 18 subject to taxation at
ail; and this nnports that an uniform mode
shall be followed in the estimate of its value,
and that the contribution exacted shall be in
some uniform proportion to such value pre-
scribed, according; to the nature or position of
the property. All state action, constitutional
or legixlative, impinging upon the enforcement
of this rule, must give way before it. Congress,
in its legislation since the adoption of the
amendment, has recognized this to be the rule.
The amendment was adopted in 1863, and in
18370 Congress re-enacted the civil rights act;
and to tbe clause that all parsons within the
jurisdiction of the United Stafes should enjoy
the same rights as white citizens, and be sub-
ject only to like pumshment, paing, and penal-
ties, it added; and be subject only to like ‘faxes,
licenses, and exactions of every kind, and to no
other.” Rev. Bt. bec. 1977.7

The idea of uniformity enters into the very defini-

fion of a tax., Cooley on Taxation, 3rd Edition,
Volume 1, page 1, says:

‘“Taxes are the enforced proportional con-
tributions from persons and property levied by
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the State by virtue of its sovereignty for the
support of government and for all public needs.”

And at page 4:

“They differ from the enforced contributions;
loans and benevolencies of arbitrary and tyran-
nical periods in that they are levied by author-
ity of law and by some rule of proportion
which ts intended to tnsure uniformity of con-
trebutzon and a just apporironment of the dur-
dens of government.”

Under our form of government this is an essential
feature of taxation and coastitutes a limitation upon
the power of Congress.

Gray, Limitations on Taxing Power, page 853:

“The view established by authority 1s that
the words as used in the Constitution refer to
geagraphical uniformiiy. It is not intended by
this to say that Congress can lay indirect taxes
violative of all the principles of eqguality and
uniformity as between persons. CUongress s
limited in this regard; but its limitations are
derived not from the words ‘uniform through-
out the United States,” but from the general
nature of all legislative power to tax from the
inherent elements of uniformity and equality
which partly make up the concepts of taxation
and (axes. The restrictions upon Congress in
this regard arise from the very nature ol legis-
lative power as a power held in trust for the
whole people.”

Cooley, Constitutional Limitations, pp. 607; 615;

*“ In the second placs if is of the very essence
of taxation that it be levied with equality and
uniformity and to this end that there should be
some System of apportionment. Where the
burden is common, there should be a common
contribution to discharge it. Taxation is the
equivalent for the protection which the govern-
ment affords to the persons and property of 1its
citizens; and as all are alike profected, so all
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alike should bear the burden. * * * ‘What-
ever may be the bagis of taxation, the require-
ment that it shall be uniform is univerzsal.”

This principle bas been many times recognized in
this Court.

In Loan Assn. v. Topela, 20 Wall. 60D, Mr.
Justice MILLER at page 063 said:

““The theory of our governments, state and
national, is opposed to the deposit of unlimited
power anywhere, The executive, the legisla-
tive and the judicial branches of these govern-
ments are all of limited and defined powers.

““There are limitations on such power which
grow oub of the essential nature of all free
governmenis,—implied reservations of individ-
ual rights without which the social compact
could not exist and which are respected by all
covernments entitled to the name.”

In Untled States v. Singer, 15 Wall, 111, the
Court at page 121 caid:

““The tax impesed upon the distiller is in fhe
nature of an excise and the only limifation
upon the power of Congress in the imposition
of taxes of this characser is that they shall be
“uniform throughout the United States. ?,

In M’Culloch v. Maryland, 4 Wheat., 316, Mr.
Chief Justice MARSHALL ab page 435 =aid:

““ The people of all the states, and the states
themselves, are represented in Congress,
and, by their representatives, oxercise this
power. When they tax the chartered institu-
tions of the states, they tax their constithents,
and tlhese taxes must be uniform.”

In Ward v. Maryland, 12 Wall. 418, Mr, Justice
CrLirrORD at page 431 said:

*“Inequality of burden as well as the want
of uniformity in commercial regulafions was
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one of the grievances of the citizens under the
Coufederation; and the new Constituflon was
adopted among other things to remedy those
defects in the prior system.”

In Pollock v. Fariners Loan & Trust Co., 157
U. 8. 429, it was ¢ontended that the statule was
void for lack of uniformity. The Court summar-
izing the contention at -page 555 said:

‘“* Under the second head it is contended that
the rule of uniformity is violated 1n that the
law taxes the income of certain corporations,
companies and associations, no matter how cre-
ated or organized at a higher rate than the in-
comes of individuals or partnerships derived
from precisely similar property or business.
*# % % These and other exempfions being
alleged to be purely arbitrary and capricious,
justified by no public purpose and of sauch mag-
nitude as to invalidate the entire enactment.”

Counsel for all parties including the Attorney Gen-
eral agreed that Congress wag limited in itg power of
taxation to a cerfain degree of equality and uni-
formity, that prevented oppressive discrimination
against members of the same class with those more
favored.

The Court at page 586 stated that inasmuch ag the
Justices who heard the argument were equally di-
vidéd upoi the question whether the tax was invalid
for want of uniformify, no opinion was expressed
on that subject. Mr. Justice F1ELD, however, in his
concurring opinion at page 591 said:

‘“* The object of this provision (of uniformity)
was to prevent anjust discriminations. It pre-
vents property from being classified and taxed
as classed, by différent rules. All kinds of prop-
erty must be taxed uniformly or be entirely
exempt. The uniformity must be co-exten-
sive with the territory to which fthe fax

_apphies. Mr. Justice MiLLER in his lectures
on the ‘Constitution (N. Y. 1I891), pages 240,
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241, sald of taxes levied by Congress: ‘The
tax must be uniform on the particular article;
and it is uniform within the meaning of the
Constitutional requirement if it i3 made to bear
the same perceniage over all the United Statbes.
That is manifestly the meaning of this word as
used in this clause. The framers of the Consti-
tution could not have meant to say that the
‘covernment in raising its revenues should not
be allowed to discriminate between the articles
which it should tax.” In discussing generally
the requirement of uniformity found in state
constitutions, he said: ‘¢ The difficuliies in the
way of this construction have, however, heen
very largely obviated by the meaning of the
word “ Uniform ” which has been adopted hold-
ing that uniformity must refer to articles of the
same class., That s, different articles may be
taxed at different amounts provided the rate 18

uniform on the same class everywhere wilh all
people and at all times.””

And Mr. Justice F1eLD at page 599 further sald:

‘“ But there are other considerations against
the law which are equally decisive. They re-
late to the uniformity and equabty reguired in
all taxation, national and state; to the invalid-
ity of taxation by the United States of the in-
come of the bonds and recurities of the Stabes
and of their municipal bodies; and the invalid-
ity of the taxation of the salaries of the Judges
of the Unifed BStates Courts,

‘“ Ag stated by counsel: ‘ There 1s no such
thing in the theory of our national government
as unlimited power of taxation in Congress.
There are limifations as he justly observes of
the powers arising out of the essential nature of
all freea governmentis; there are reservations of
individual rights without which society could
not exist and which are respected by every gov-

ernment. The right of taxation is subject to
these limitations.’”

The dissenting opinion of Mr. Justice BREWER In
Magoun v. Illinois Trust & Savings Bank, 170 U. S.
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983, at 301, is particularly applicable to the case at
bar. IHe says:

“T am unable to concur in the foregoing
opinion so far as it sustains the constitutionality
of that part of the law which grades the rate
of the tax upon legacies to strangers by the
amount of such legaciegs. I1f this were a ques-
tion in political economy I should not dissent
but it is one of constitutional limitations.
Equality in right, in protection and in burden
is the thought which runs through the life of
this nation and its constitutional enactments
from the Declaration of Independence to the
present hour. Of course absolufe equality is
not attainable and the fact that a law, whether
tax law or other works mequality 1n its actual
operaftion does not prove its unconstitubionality
(Merchants Bank v. Pennsylvania, 167 U. S,
461). But when a tax law directly, necessarily
and intentionally creates an lnequality of bur-
den, it then becomes imperaiive to inquire
whether this inequality thus intentionally
created can find any constifutional justifica-
tion,”

In Southern Roilwoy Company v. GHreene, 216
U. 8. 400, it was held that a statute which classified
separately domestic and foreign corporations for the
purpose of taxation and imposed a greater franchise
tax upon foreign corporations than that i1mposed
upon domestic corporations was an arbitrary selec-
tion and ceuld not be justified by calling it classifi-
cation in the absence of real distinction of a sub-

stantial basis. The Court said:

¢« While reasonable classification is permitted
without doing violence to the equal protection
of the laws, such classification must be based
upou some real and substantial distinction bear-
ing a reasonable and jus$ relation to the things
in respect to which such classification 18 im-
posed, and classification cannof be arbitrarily
made without any substantial basis. Arbitrary
selection, it has been said, cannot be justified
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by calling if classificationT(Gulf, Colorado &
Santa e iy, v. Klles, 165 U, 8. 150, 15, 165;
Cotling v. Kansas Culy Stockyords Co., 183

U. 8. 193 Connolly v. Union Sewer Pipe Co.,
184 U. 8. 540, 559.”

While the case above cited arose under the Four-
feenth Amendment to the Constitution of the
United Stateg, and while it was held that the com-
plaining corporation was a citizen within the juris-
diction of the State of Alabama and entitled to the
equal protection of its laws under that amendment,
the case 15 an additional authoriby to many in this
Court upon the proposition that while a legislative
body possesses great powers in classifying subjects
of taxalion and imposing different rates of taxation
vpon different classes of subjects, the action of the
legislaiure must be classification and not arbitrary
selection. L[f is well said that the object of the
Fourteenth Amendment was ‘o prevent any per-
son or class of persons from being singled out as a
special subject for discriminafing and hostile legis-
lation ? (Pembina Mining Co. v. Pennsylvania, 125
U. 5. 181, 188), but the principle of the Fourteenth
Amendment that prevents this discriminating and
hostile legislation is found in the implied limifations
of the Constitution of the United States upon the
taxing power of Congress. The power that is given
to Congress is to levy and collect taxes, and amounts
gsought to be collected by legislation by the process
of arbitrary selection and not by that of classifica-
tion are mnot taxes, but arbitrary exactions
and beyond the power of Congress {o enforce.
It has been frequently held that, notwithstanding
the language of the Fourteenth Amendment in its
cuarantee of equal protection of the laws i3 not to
be found in the Constitution of the Unifed States,
that its principle is an implied limitation on the
powers of Congress, and that the Constitution of
the United States by implication requires Congress
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tolsee to it that in its legislation the-citizens of the
United States receive the equal protection of the
laws of the United States.

While it 18 the function of the Legislature fo
classify, or to attempt to classify, for purposes of
taxation, it is the function of the Court to inquire
whether the resnlt attained is classification or ar-
bitary selection. As *‘such classification must be
based upoen some real and substantial distinction
bearing a reasopable and just relation to the things
in respect to which such classification is 1mposed
and clasgsification cannot be arbitarily made with-
out any suhstantial basis,” in the language of this
Court (2168 U. 8. 417), it is the function of this
Court fo inquire whether any crificized classifica-
tion is or is not based upon some real and substan-
tial distinction, and whether such distinction does
or does not bear a reasonable and just relafion both
to the things in respeet to which sueh clagsification,
18 imposed, and fthe nature of the legislative power
fo the exercise of which the classification is incident.

Conclusion.

Corporations, in their relation to income, are mere
immstrumentalities for getting income together and
distributing it among those beneficially interested.
On no other theory can the discrimination be-
tween corporations and individuals in respect fo
the surbax be justified. One tax on the income ab
any stage between its original accrual and final dis-
tribution 1s all that comes within the scope of a
general Income tax law such as the Sixteenth
Amendment contemplates. The additional tax on
taxes on Income disfributed through intermediate
corporations, exacted by the Income Tax Law of
1913, are 1n substance and effect direct taxes upon:
the property from which the income is derived and
therefore void for lack of apportionment. No ques-
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tion of execise tax is involved because Congress has
not attempted to Impose auny such tax and because
the additional tax by its ferms is not Iimited to cor-
porations which do business in a corporate or organ-
ized capacity but extends to those which merely re-
ceive and distribute dividends (McCoach vs. Minehrll,
ete., B. Co., 228 U. 8. 295). The discrimination of
which we complain was in fact aimed at corpora-
tions of the type last mentioned and would not have

been introduced into the law except for the hostility
with which they were regarded.

POINT THIRD.

The provisions of the statute which
reguire collection at the source by
corporations, debtors, iduciariesand
employersinvolve the taking of prop-
erty without due process of law and
the taking of private property for

public use without compensation and
are invaiid.

The act of October 3rd, 1913, provides that
all persons, corporations or associations acting
in any fiduciary capacity shall make and render
a return of the net income of the persons for
whom Ghey act coming 1into thelr custody or
control; that all persons or corporations, in what-
ever capacity acting, having the receipt or pay-
ment of fixed or deferminable annual or periodic
gains, profits or income of any person subject to the
tax shall on behalf of such person deduct and with-
hold from the payment an amount equivalent to the
normal tax upon the same and render a geparate
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and distinct return of i1t, which return shall also
contain the name and address of the person. They
are required to pay the tax to the proper officers of
the United States Government and are made per-
sonally liable therefor. The tax must he withheld
from the income derived from interest upon bonds
and mortgages or deeds of trust or similar obliga-
tions of corporations whether payable annually or at
shorter or longer periods, although such inierest
does not amount to three thousand dollars. A fine
‘and an addition of fifty per cent. to the fax are im-
posed upon the corporation or person neglecting to
perform the above duties.

Paragraph D of BSection 2 of the Act of OUctober 3,
1213, contains various provisions with regard to the
collection of the fax at the source. The method of
‘such collection 1s prescribed by the following ex-
tract:

oo %% ogpardiang, trustees, executors,
administrators, agents, receivers, conservators
and all persons, corporations or associations
acting in any fiduclary capacity shall make and
render a return of the net income of the person
for whom they act, subject to this tax, coming
into their custody or control and management,
and be subject to all the provisions of this sec-
tion which apply to individuals; * * * and
also all persons, firms, companies, copartner-
ships, corporations, joint stock companies or
assoclations and insurance companies, except as
hereinafter provided, in whatever capacity act-
ing, having the control, receipt, disposal or pay-
ment of fixed or determinable annual or period-
ical galns, profits and income of another person,
subject to the tax, shall in behalf of such person
deduct and withhold from the payment an
amount equivalent to the normal tax upon the
same and make and render a return as afore-
sald, but separate and distinet of the portion of
the income of each person from which the nor-
mal tax has thus been withheld, and containing
also the name and address of such person or
stating that the name and address, or the ad-
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dress, as the case may he, are unknown; * * ¥
Provided further that in either case above

mentioned no return of income not exceeding
$3,000 shall be required:”

Paragraph E of the Act contains the following
provision:

‘* All persons, firms, copartnerships, com-
panies, corporationg, joint stock companies or
agsociations and Insurance companies, in what-
ever capacity acting, including lessees or mort-
oagors of real or petsonal property, trustees
acting in any trust capacity, executors, adminis-
trators, agents, receivers, conservators, em-
ployers and all officers and employees of the
United States baving the conftrol, receipt, cus-
tody, disposal or payment of interest, rent
salaries, wages, premiums, annuities, compean-
tion, remuneration, emoluments or other fixed
or determinable annual gains, profits and in-
come of another person exceeding $3,000 for
any taxable year, other than dividends.on capital
stock or from the net earmings of corporations
and joint stock companies or associations, sub-
ject to like tax, who are required fo make and
render a return in behalf of another as pro-
vided herein to the collector of his, her orits
district, are hereby authorvized and required to
deduct and withhold from such annpual gains,
profits and income such sum as will be sufficient
to pay the normal tax 1mposed thereon by this
section and shall pay to the officers of the
United States Government authorized to re-
celve the same; and they are each hereby made
personally liable for such tax. * * % Prp-
vided further that the amount of the normal
tax hercinbefore imposed shall be deducted and
withheld from fixed and determinable annual
aaing, profits and income derived from interest
upon Londs and mortgages or deeds of trust or
similar obligations of corporations, Joint stock
commpanies, or associations, and insurance com-
panies, whether payable annually or at shorter
or longer perlods, although such inbterest does
not amount to §3,000, subject to the provisions
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of this section requiring the tax to be withheld
at the source and deducted from annual imncome
and paid to the government ”.

Paragraph F provides:

“F. That if any person, corporation, joint
stock company, association or insurance com-
pany liable to make the return or pay the tax
aforesaid shall refuse or neglect to make a-re-
turn at the time or times hereinbefore specified
in eéach year, such pérson shall be liable to a
petrialty of hot less than $20 or miUre than

$1,000.”

Paragraph I provides for the Amendment of SBec-
tion 3176 of the Revised Statutes of the United
States, as amended, 80 as to 1nclude persors, cox-
porations; companies or associations liable to make
a return under the Federal Income Tax Act. This
section provides that in case of the refusal or
neglect, except in cases of sickness or absence, to
make a list or return or to verify the same, the
Commissioner of Internal Revenue shall add fifty
per centum to the amount of the tax found by him
upon an examination to be payable.

These provisious of the Act thérefore impose upon
the personsg and corporations against whom the re-
guirement is directed the obligations—

(a) To make a *‘ return ” to the proper Collector:

(b) To withhold the amount of the normal tax
upon the payment made by them;

(¢) To pay the tax so withheld to the proper Col-
lector;

(d) Personal liability for the tax; and

(¢) In the event of their failure ‘‘ to make the re-
turn or pay the tax aforesald” to pay a pénalty of
not less than $20 or iiiore than $1,000, and an addi-
tional fifty peér eéetit, of thé amount of the tax.
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These provisions impose upon certain persons and
corporations, if they be fiduciaries, employers, ten-
ants, or debtora paying interest periodically upon
coupons or registered bonds or notes, onerous duties
in regard $o the collection and payment of the taxes
of other persons. All these classes enumerated,
whether they be corporations or individuals, besides .
paying their own taxes must ascertain which of the
various forty-three “ forms of return? issued by
the United States Treasury Department is applic-
able, must keep books and accounts from which the
details required by the form can be filled in, must
prepare, verify and file the different returns after
having computed the amount of thetax in each case
which must be withheld.

Further, in the event that the beneficiary, em-
ployee, landlord or creditor claims the benefit of the
statutory exemption of $£3,000, or $4,000, a notice to
that effect is filed with the fiduciary, employer, ten-
ant or debtor, who then must not withhold the tax
and must transmit the claim to exemption to the
proper collector of infernal revenue.

Concrete effect upon the defendant of provisions
for compulsory service.

The bill alleges (Rec., p. 15):

‘““Your orabor avers, on information and be-
fief, that the annual additional expense of the
defendant corporation in counection with the
performance of its duties of collection of income
tax at the source, which involves the hiring of
additional clerks, opening and keeping additional
books of record, the making out of many docu-
ments and refturng, additional bockkeeping,
labor of various sorts, correspondence and other
matters, will amount to the sum of at least be-
tween five and ten thousand dollars. That the
purpose of the aforesaid requirements is to as-
sist the Government of the United States in col-
lecting the said income tax and to give to it in-
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formation with respect fo individuals liable to
pay said tax, That compliance with such re-
quirements imposes an additional burden upon
this defendant and other corporations over and
above the amount of any tax fhat can be levied
and assessed upon them under the terms of said
Act, and that the imposition of such burden 1s
contrary to and violative of the Fifth Amend-
ment toc the Constitution of the United States
and involves the taking of property without due
process of law and the taking of private prop-
erty for public use without compensation.”

Invalidity of requirement for compulsory service.

A requirement by statute that services unknown
to the common law shall be performed by corpo-
rations or citizens without compensation is the
equivalent of a statutory requirement, taking ar-
bitrarily and without due process of law and for
public use without compensation, the property, real
or personal, of the citizens. These propositions be-
come more clear when we consider their application
to the case of a corporation, like this defendant,
which is incapable of performing services for the
State, except through the acts of individuals who are
its employees. The corporation which is called upon
by the statute in question to perform gratuitous serv-
ices for the Government in fthe collection of an
incomse tax, has no means of compelling its indi-
vidual employees to act in the service of the
(Fovernment. It can only command those services
by pecuniary rewards which deplete its resources.
To the extent that the corporation in order to com-
ply with the requirements of the Income Tax Law
1s forced to compensate its employees and to make
other expenditures in the nature of stationery, rent,
postage and other matters incidental to the trans-
action of the (overnment’s business, to that extent
the resources of the corporation are depleted and
its property 18 taken for publi¢ use without due
process of law and without compensation. The vital
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question is whether the application by the Income
Tax Law of the resources of private corporations,
as well as those of fiduciaries, debtors and employers,
to the public service and without compensation, 1s a.
lawful exercise of the power of taxation. Does the
Sixteenth Amendment, in conferring upon Congress
the right to tax income from whatever source de-
rived, involve the conclusion that for the purpose of
collecting such tax the private property of corpora-
tions and individuals can be applied without com-
pensation to the public use?! Can the convenience
of the Government be made the basis of a classifica-
tion of persons from whom gratuitous services un-
known to the common law and involving the ex-
penditure of money are to be exacted? If so, the
way is open {0 take private property for public use
without compensation whenever the convenience of
the Government demands it. The effect of the In-
come Tax Law is to create corporations, debbors,
fiduciaries and employers, assessors and collec¢tors of
the Income Tax, and not only to reguire the per-
sonal servicegs of individuals but also the expendi-
ture of such amounts of money as are necessarily
involved in the performance of those services. Such
services are wholly unknown to the common law
and form no part of our system of relations between
the citizens and our national government in view of
the protection afforded by the Constitution of the
United States. Corporate fiduciaries egpecially, act-
ing in many trusts for many beneficiaries, are under
the mnecessity of augmenting their office force.
The burden of collecting and paying the taxes of
large groups of persons falls directly and finally
upon these corporate fiduciaries, for they cannot
collect the expense thereof from their beneficiaries,
as their compensation is almost universally limited
by the state statutes which authorize their appoint-
ment.

Similar duties in regard to collecting taxes are
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placed upon -employers of persons whese individual
salaries exceed the sum of three thousand dollars
per annum. Perhaps in no cage, however, does the
oppressiveness of the burden and expense appesar
more clearly than in the cage of corporations having
outstanding bonded or ofther indebtedness upon
which intérest is paid. Frequently such payments
are made through the medium of a fiscal agent—
usnally a bank or trust.company—and in- such cases
the labor and expense fallg upon the fiscal agent as
well as upon the debtor corporation. Under the
regulations of the Treasury Department the holders
of bonds or other evidences of indebtedness are
required to attach to their coupons representing the
interest payable thereon *‘ certificates of ownerghip”
of prescribed forms. Before paying fhe inferest due
the fiscal agent must ascertain that the *‘ certificate ”
attached is in proper form as required by the Treas-
ury regulations and wmust determine at. its peril
whether on the statements made thersin the tax
should or should not be deducted on the amount of
the inferest. payable. 'I'ne fiscal agent must reg-
ularly report to the debtor corporation the gross
amount of the tax withheld and deliver to it the
¢“ certificates of ownership.” The debtor corpo-
ration in turn must make a refurn to the Collector of
Internal Revenue of 1ts district and list each of the
‘“ certificates of ownership ” received from its: fiscal
agent, giving the names and addresses of the per-
- gons from whom the tax was withheld and of those

from whom the tax wag not withheld. Such re-
turns: are required to be made monthly.

Where. the income is derived from. interest upen
bonds and mortgages or deeds of trust, no. mabter
how small the amount or how often it is payable, if
exemption be not claimed, the tax thereon must be
deducted and with the prescribed report must be:
turned over to the government authorities.

This method may succeed in collecting the tax,
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but it is obvious that it entails an expense in fime
and labor upon the thiré parties, neither taxed nor
taxing, which must often exceed the amount real-
ized. The intricate labor of collecting dafa, render-
ing reports and turning over multitudinous and
freguently small sums of money is performed directly
for the benefit of the United States government.
The employers, corporations, debtorsand fiduciaries
are constituted its tax collectors, but far from pro-
viding for their reasonable compensation, their labor
1s enforced under threat of fine and penalfy.

Inapplicability of pricor decisions regarding collec-
tion at the source.

The matter of collection at the source has been
treated incidentally in several cases arising out of
the previous income tax laws, but in none of these
was any constitutional question raised in opposition
to the validity of this method of collecting the tax.
Examples of such caves are the following:

Haight v. Railroad Company, 6 Wall. 15.

Untted States v. Railroad Company, 1T
Wall. 322,

An examination of the cases in which the courts
have treated this subject discloses fhat in no case
has the complaining corporation found the burden
so great as to lead to 1bs resistance of the perform-
ance of the duties imposed upon it by Congress upon
the grounds herein set forth.

The method is herein objected to in that it neces-
sitates substantial labor and expense for the public
benefit without providing any compensation.

It is of course true that this general plan of pro-
viding that the tax due by ons is to be reported and
paid by another is to be found in other statutes and
has had the approval of this Court (Nalional Safe
Denosit Company v. Stead, 232 U. S, b8, p. 70).
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Applied to certain situations, the plan entails
little hardship and any modicum of expensenecessi-
tated may be passed over on the theory of de minimzs
non curat lew.

An examination of the brief in National Safe De-
postt Company v. Stead (supra), shows that it was
not contended that the Illinols inheritance fax
placed a financial burden on the safe deposit com-
pany nor was such sitnation passed upon by this
courd.

In the case at bar it cannot be said that the statute
does not result in a deprivation of property without
due process of law and a taking of private property
for public use without just compensation in violation
of the Fifth Amendment. The allegations of the
bill above quoted show that ihe pecuniary burden
placed upon the defendant by the requirements
above quoted amounts at Jleast to between
five and ften thousand dollars a year. Such
deprivation cannot be ignored as one of the
trivial things concerning which the law has no care.
Five thousand dollars at the least represents the
entire yearly labor of one skilled accountant. A
man conducting a business through the controlling
interest in such a corporation as defendant is accord-
ingly by this statute placed in a position where he
has a cholce of working solely for the United States
Grovernment, year in and year ouf, the rest of his
- life, without a cent of compensation, or of hiring
other persons to do such work for him. He is con-
fronted with such life labor or the necessity of hiring
a substitute. Asa matter of fact, the actual situation
18 even more extreme, for the yearly labor of no one
man can perform the obligations which this statute
casts upon the defendant in the case at bar. And
from the standpoint of the plaintiff defendant’s
funds are being dissipated in a labor which brings
defendant no return.
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Inapplicability of decisions in respect to the police
poTver.

In Aflantic Coast Line v. Goldsboro, 232 1. 15, 548,
this Court, at page 558, stated that the enforcement
of uncompensated obedience to a regulation estab-
lishied under the police power exercised for the pub-
lic health or safety was not an uncoustitutional
taking of property without compensation or with-
out due process of law, but added that the reguia-
tzon must be destgned to promote the health, comfort,
safefy or welfare of ilhe communrily aund that the
means emploved must have a real and substantial
relation to such avowed or ostensible purpose. If
cannot be contended that the expendifure neceusi-
tated by collecting the tax at the sourceis designated
to promote health or comfort or public safety.

No pratense is made that the employers, fiduciaries,
debtors, frust companies or various corporations are
repulated in any way for the public health, comfort
or safety. It is clear that the scheme has no ul-
terior motive of management of business for these
kinds of public benefit. The sole object of this part

of the act is to obtain a collection of the tax through
the unrequited labor of private parties.

Unapporiioned compuisory service is not a tax,

It is8 equally clear that the Iabor necessitated by
this plan of collection i1s in itself not a tax. Essen-
tials of a tax are that it must be definite and
generally imposed upon all of a class, with substan-
fial equality upon all the members of each class.
This burden varies with each person or corporation.
Tt is nothing to one, a small amount o another, it
ig solely labor to another, it 18 2 larger amount to a
fourth. Moreover, it 18 a burden of labor, not a
pecuniary burden, except as labor may be hired by _
him who is charged, whereas the characteristic sle-
ment of a tax is that it is a pecuniary burden. The



51

most frequent definition is, ‘‘a pecuniary burden
imposed for the support of the government ” (U. S.
v. The Railroad, 17 Wall. 322, at 326:; In re Farrell,
2192 Fed. 212, at 213; Mayor v. Cooper, 181 Ga. 670, at
674; Bouvier's Law Dictionary). It is sometimes
defined as a pecuniary burden laid upon individuals
or property to support the Government (New Jersey
v. Anderson, 208 U. S. 4838). This indefinite and
varying burden, not being pecuniary in character
and resulting in a financial measurement only when
the person or eorporation is under the necessity of
hiring some one to perform it, can accordingly find
no justification as an exercise of the federal taxing
POWer.

Nor does its performance fall within any of the
heads of recognized duties of a citizen such as mili-
tary, jury or fire duty or service as a member of &
posse comitatus. This obligation does not fall upon
the general body of citizens but upon a restricted
class, and of course mothing is necessary beyond
mere statement to prove that the obligation placed
upon one citizen to collect and fturn over the tax
imposed upon a second citizen is a duty unheard of
at common law.

In Toone v. The Stafe, 178 Ala. 70, a statuie of
Alabama, approved the fourth of March, 1911, de-
clared all horses, mules, wagons, plows, etc., in the
county to be subject to road duty. The court, at page
66, stated that the requirement that citizens should
work upon the public road in person or by a substi-
tute, with the authorization of a fixed sum by way
of commutation, did not constitufe taxation but
was the execution of a public duty of the same
general class as militia duty; that it seemed to be a
mere personal obligation from the subject and did
not entail upon him the duty of furnishing his prop-
erty in connection with his personal service. The

cours further stated:

‘““ The books have been examined in vain for
an authority which will authorize the exacfion
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from a citizen of the contribution of his prop-
erty for public service under the theory that it
ig his duty as a citizen to contribute.”

The obligation In the case at bar falls most
heavily upon corporations. The work, of course,
must be performed through their agents. We do
not think the novel proposition will be advanced
that it is the duty of a corporation as a citizen to
hire labor for the assistance of the United States
Government in the collection of ibs taxes.

Nothing in the Sixteenth Amendment justifies or
contemplates any such method of tax collecting,
There is no intention displayed in said amendment
that the collection of taxes on incomes shall be
other than through ordinary methods of tax collec-
tion or shall in any way abrogate the constitutional
guarantees of freedom of property from confiscation.

It is submitted that the Fifth Amendment pro-
viding that no person shall ‘“be deprived of life,
liberty or property without due process of law; nor
shall private property be taken for public use with-
oub just compensation,” is herein violated.

Provision for just compensation essential.

That enforced labor by legislative enactment
without compensation is an unconstitutional taking
of property was recenfly held by this Court in
Lougsville, ete., B. R. v. Stoclkyards, 212 U, S, 132.
In that case a vection of the constitution of Ken-
tucky provided that all railroad companies should
receive, deliver, transier and transport freight from
and to any point where there was a physical con-
nection between the tracks of two companies. This

Court, per Hormes, J., held that the section was
unconstifutional, at page 144, saying:

*“There remains for consideration only the
third provision of the judgment which requires
the plamftiff In error to receive at the connect-
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ing . point and to switch, transport and deliver
all livestock consigned from. the Central Stock-
vards to any one at the Bourbon Stockyards.
This also is based upon the sections of the Con-
stitution that have been quoted. If the prin-
ciple is'sound every road in Louigville by mak-
ing a physical connection with the Lomsvﬂle &
Nashville can get the use of its costly terminal
and make it do. the swifching necessary to that
end nupon simply paying for the service of car-
riage. The duty of a carrier to accept goods
tendered at its station does not extend to the
acceptance of cars offered to it at an arbitrary
point near its ferminus by a competing road for
the purpose of reaching and using its terminal
station. To requare such an acceptance from o
railroad s to take its property wn & very effect-
tve sense and cannot be justified unless fthe road
holds that property subject to greater liabilities
than those incident. to its calling alone.”

A. destruction of property for public purposes is as
complete & taking as wounld be its appropriation for
the same end (U. S. v. Welch, 217 U. 8. 383, at
339).

When thée statute has forced upon defendant an
obligation, to periorm which an expenditure of from
five to ten thousand dollars has been necessitated,
the gtatute in effect has taken from defendant the
amount actually expended. The Government has
had the benefit of labor of that value, and if there
be no obligation to compensate defendant; has de-
prived it of that amount,

In U. 8. vs. Buffalo Petls. Co., 234 U, S. 228, the
plaintiff sold a traction engine to a government con-
tractor retaining thereon a chattel mortgage. The
contractor failed and the-Government took over his
property including fthe engine, This Court held
that the Government had no right. to uge the prop-
erty of others without compensation, at page 235,
saylng:

‘““While the government claimed the right
thus. to take and wse the property, it never-
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theless held it without denying the ripht
of the owner fo compengation. When it takes
property under such circamstances for an au-
thorized governmenstal use it impliedly promises
to pay therefor. This accords with the prin.
ciples declared in the previous cases in this
court and arises because of the constitutional

obligation embodied in the Fifth Amendment
to the Constitution of the Unifed States guar-

anteeing the owner of property against appro-

priation for a governmental use without com-
pensation.”

In Richards v. Washingion Terminal Co., 233
U. S. 546, this Court, at page 532, pointed outl the dis-
tinction between the power of Parliament, omnipo-
tent so far as authorizing the taking of private
property for public use without compensation fo
the owner, and the power of the Federal Congress,

the legislation of which must conform to the Fifth
Amendment.

In James v, Campbell, 104 U. 5. 356, there was
involved the right of the United States to use a
patented article —a stamping device—without mak-
ing compensaltion to the holder of the patent. M,

Justice BRADLEY, delivering the opinion of the
Court, at page 358, stated:

““ The United States has no such prerogative
as that which is c¢laimed by the sovereigns of
England, by which it can reserve to itself,
either expreasly or by implication, a superior
dominion and use in that which it grants by
letters patent to those who entitle themselves
to such grants. The government of the United
States, as well as the citizen, is subiect to the
Constitution; and when it grants a patent the
grantee 18 entifled to it as a matter of right
and does not recelve it as was originally sup-

posed to be the case in England as a matter of
orace and favor.”

In the case at bar it makes liftle difference
whether the defeudant is forced to perform labor
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for the government, for its rival in bustness or
for various groups of taxpayers. The vice 6f the
fegislation is that labor is enforced withoul com-
pensation being provided. The government has
no more tight to take this enforced labor than it
has to turn over the results of it tio some private
citizen.

In Chicago, Burlington, &e., Baitlroad v. Chicago,
166 U. S. 226, this court, at 236, said-

‘“ Bat if, as this court has adjudged, a legis-
lative enactinent assuming arbitrarily to take
the property of one individual and give 1t fo
another individual, would not be due process
of law as en]omed by the Fourfeenth Amend-
ment, 1t must be that the requirement of due
process of law 1n that amendment is appli-
cable to the direct appropriation by the State
to public use and withous compensation of the
private property of the citizen. The legisla-
ture may prescribe a form of procedure to be
obgerved in the taking of private property for
public use but it 1s not due process of law if
provision be nof made for compensation.”

It is no answer to this proposition to assert that due
process-of law is necessarily involved in any exercise
of the taxing power. As above shown, this is not
a tax but enforced labor in tax collection. 1t re-
quires corporations and others to furn over the
use of their properiy and fo make expenditure for
the benefit of the government, without compensa-
tion or reimbursement.

In Lake Shore v. Smith, 1738 U. S. 684, the legis-
lature of Michigan had established certain maximum
rallroad rates, but nevertheless assumed 0 provide
an exception in favor of those ablé to purchase
tickets at wholesale raftes, at-the same time length-
ening the period during which such tickets should
be valid. The Court, at page 691, said:

‘““It thus invades the general right of a com-
pany to conduct and mdnage its own affairs and
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compels it to give the use of its property forless
than the general rate to those who come within
the provisions of the statute and to that extent
it would seem that the statute takes the prop-

;arty of the company without due process of
aw.”

Somewhat analogous pileces of legislation have
been held unconstitutional.

In McCully ~v. The Railroad, 212 Mo. 1, a law pro-
vided that whenever o raiiroad company should re-
ceive or ship any livestock, said railroad in consid-
eration of the usual price paid for the shipment of
the car, should pass the shipper or his employee to
and from the point designated in the bill of lading,
without extra expense. The Court held that the
act resulted in & diserimination in favor of the ship-
per of livestock by the railroad, as against the ship-
per of other classes of freight, and that the act was
anconstitutional in that it deprived the carrier of its

property without due process of law, in violation of
the Fourfeenth Amendment.

In Aitorney-General v. Old Colony Railroad, 160
Mass. 62, an act required railroads to provide mile-

aze tickets, good upon all railroads of the common-
wealth. The Court, at page 89, said:

‘““ The most formidable cbjections are thaf the
statube authorizes one railroad to determine the
conditions under which another railroad must
carry passengers and compels one railroad to
carry passengers on the credit of another. Ve
have begn referred to no judicial decision where
any such legislation has been considered.

The law governing the taking of private prop-
erty for public use affords some analogies which
we think are applicable to the present cases.
# % % The statute authorizing the taking
must contain some provision for obtaining ade-
quate indemnity. It is not enough to leave the
owner to his action at law for damages. * ¥ %
If this 2s true when the property lalken ts land,
mauch more it is true when the property faken 25
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consumed in the use so that <f compensaiton s
not ultzmately paid the owner has no remedy by

taking back the property. When property is
takeon for a public use and 1s consumed 1n the use
provision for adequate compensation certainly
ought to be more than a mere right of action
against a private person or corporation with the
risk of never obtaining satigfaction and the
compensation when it is made must be made in

money.”

in Chicago, Milwaukee & St. Paul Railwoy Co.
v. Wisconsin, 238 T. S. 491, it appeared that the
State of Wisconsin had imposed a penalfy on sleep-
ing car companies if the lower berth of a sleeping
car was occupled and the upper berth was let down
before it was actually engaged. This statute was held
to be unconsfitutional under the due process clause of
the Fourteenth Amendment and an arbitrary tak-
ing of property without compensation. It wag also
held that 1t could not be justified either as a health
measure under the police power of the State, or as
an amendment of the charter of the corporation.
The Court held that notwithstanding the right of
the State to regulate public charters in the interest
of the public was very great, that great power did
not warrant an nnreasonable interference with the
right of management or the taking of the carrier’s
property without compensation. The Court said:

“*For as the state could not authorize the oc-
cupant of the lower berth to take salable space
withotit pay, neither can the present statube
compel the company to give that occupant the
iree use of that space until it 1s actually pur-
chased by another passenger. The owner’s
right to property is protected even when it is
not actually in use and the company cannot be
compelied to permit a third person to have the
free use of such proeperty until a buyer appears.”

Of course, if Congress had determined that to
meet the expense of the collection of the income
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tax each corporation should contribute a varying
amount of money or of ils real estate and, in {the
case of the defendant, that either ten thousand
dollars in cash or a parcel of land of the value of
ten thousand dollars be given, there would be no
dispute but that the law would be unconstitutional,
but, it follows from the reasoning of the cases just
cited, that the fact that the property here takeun con-
sista in labor or in money expended to hire labor used
up in the service of the government does not in any
sense justify the sacrifice demanded of defendants.
The admission on the record that it is of a valus be-
tween five thousand and ten thousand dollars gives
it 2 character as definibte as a parcel of real estate of
the same value.

In United States v. Mitchell, 58 Yed. 093, the pro-
vision of the Act of July 6, 1892, imposing a pen-
alty for refusal to answer questions upon officers of
corporations engapged in productive industry was
held ineffective because thers was no provision in
that or any other act requiring such corporations to
answer the questions. On demurrer to the indict-
ment it was urged that the furnishing of the an-
swers o the questions involved a taking of prop-
erty for which no compensation was made, The
Court suggested that there might be a limib to the
power of Congress to compel a citizen to disclose in-

formation concerning his business undertakings,
and at page 999 said:

““This limit must relate not only to the kind
of information he may properly refuse to dis-
close, becanse it may be equivalent to the ap-
propriation of private property for public use
without just compensation, but also to the ex-
tent of the inforwmation required, as well as to
the time within which it shall be given. Certain
kinds of information valuable to the public, and
useful to the legislative branches of the govern-
ment as the basis for proper laws, have hereto-
fore been voluntarily given, and may properly
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be required from thé citizen, when it is nof of
property value, or when the collection, compila-
tion, and preparation thereof does not Impose
great expense and labor for which compensation
18 not provided. It 1s not infrequent, however,
that answers to quesfions propounded In some
schedules, if fully and properly prepared, in-
volve the collection and compilation of facts that
require the labor of a large force of clerks for
days and weeks, entalilng great expense and
embarrassment to the ordinary business of the
citizen, Is it within the power of (Congress to
make such answers compulsory and require the
citizen to neglect his usual business with loss
and $0 prepare this information at a great per-
sonal expense without proper compensation®?
# % % Ag before stated, when such informa-
tion is required as the basis for proper legislation
or the just enforcement of the public laws, the
power to compel s disclosure mmay exist and if
unusual expense attends its preparation, proper
remuneration to the citizen can be made.”

The demurrer to the indictment was then sus-
tained.

In the case at bar the entire absence of compen-
gation is noteworthy. In Merchanis Bank v. Penn-
sylvania, 167 U.S. 461, the state statute gave banks
an election to collect and pay the tax on the stock-
holders’ shares but in return for such collection
the bank received cerfain exemptions from local
taxation.

In Consolidated Rendering Co. v. Vermont, 207
U, 3, 841, the Company was served with a nofice
t¢ produce cercain books and papers before the
grand jury sitting at Burlington; in Vermont. The
Company was doihg business in that city. It pro-
duced certain books but failed to produce others.
One of the grounds urged as an excuse was that
certain books and papers had been sent on to Bos-
ton, Massachusetts, and that the collecting and
sending on of the documents involved expense.
The legislation, however, was sustained on the
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ground that compensation in the nature of witness
fees was provided by the general law of the Btate.

There is no such element which may be urged in
defense of the present statufe. No question of rea-
sonableness of compensation arises. No compen-
gation whatsoever is provided.

Congress in the exercige of its faxing power ig
nevertheless bound by the express and i1mplied pro-
visions of the Constitution, In Counnolly v. Union

Sewer Pipe Co., 184 U. 5. 540, the Court, at 563,
sald;

““On the coutrary, the power to tax is so far
limited that it cannot be used to impair or de-

strov rights that are given or secured by the
supreme law of the land.”

The Act not only exacts labor without compensa-

tion but exposes the defendant to unmecessary
risks and perils.

One 1nevitable result of the provisions of the Act
of October 3d in respect to collection at the source
is that such a corporation as this defendant will
necessarily pay to the Government a considerable
amount of money as a tax upon coupons or interest
on registered bonds which the Government is not
entitled to, and which practically never can be re-
covered back from the Governmeni. The statute
requires such tax o be paid, notwithstanding that
the income of the debfor of the corporation may be
legg than £3,000. The bill sets out that, with re-
apect to many of its issuey of bonds, this defendant
corporation has agreed to pay fo the Government
any tax which 1t may be required by law to with-
hold from the bondholders. With respect to such
bonds, therefore, as to which this contract has been
made by the defendant, the taxpayer will receive
his interest in full without diminution and the cor-
poration will withhold and pay the normal tax of

one per cenf. upon that interest to the Government.
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Many of these bondholders may be entitled to the
exemption of $3,000 or $4,000 provided for by the
statute, but, practically, they will never ¢laim that
exemption to the defendant cerporation because the
making of such a claim would involve a certain
amount of trouble and be of no peeuniary benefit to
the claimant, who will receive his interest in full
from the defendant, The corporation is, therefore,
left in. the position of having paid an Income Tax on
behalf of bondholders who might claim the exemp-
tion and who are not liable under the Act by reason
of their incomes not reaching the amount of $3,000.
Thecorporation has no means of ascertaining whether
its bondholders are exempt or not, except by the
expenditure of considerable money in compensafing
individuals to make investigations and collect evi-
dence. It is no answer to say that the defendant
should go to the mnecessary expense fo find ouf
whether its bondholders are or are not exempt and
has the privilege not to pay the tax to the Govern-
ernment on behalf of such bondholders wiho are en-
titled to the exemption. The burden of defendant’s
complaint is that the Government fhrows upon it
oreat expense in connection with the collsction of
taxes not of defendant but of its bondholders. The
practical effect of the statute, therefore, in requiring
the defendant to collect and pay the taxes of itg
bondholders igs to inflict upon the defendant cor-
poration m any event considerable pecuniary loss,
whether that loss be in the payment of taxes to
which the Government has no legal claim or in
ascertaining the facts, the existence of which would
justify the.corporation in not paying any taxes for
its bondholders.

Surely, the property of a corporation is taken for
public use and without compensation when the
inevitable operation of a statute is either to compel
the corporation to pay taxes that are not lawfully
duwe, or to .conduct an expensive and inquisitorial
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investigafion infe the private affairs of third per-
sons. 1k is to be noticed that the stabtute does not
exempt the corporation from withholding and pay-
ing the tax upon interest in the event that the per-
son entitled thereto is actually exempt, but only in
the event that the person entitled thereto files with
the corporation debtor a claim to exemptiion. I1tis
algo to be noted that the statute does not protect
such a corporation as this defendant, which has
contracted to pay all taxes upon interest which are
required by law to be withheld, by making it obliga-
tory upon the bondholders to claim o the debtor
corporation an exemption from the Income Tax
Law to which be may be entitled, and 1t 18 per-
fectly obvious that no bondholder will go to the
trouble of claiming an exemption simply for the
purpose of protecting his debtor corporation from
an exaction on the part of the Government of a tax
on the interest when the bondholder is sure to re-

ceive his interest in full without making a claim
to exemption.

The Act involves unreasonable discrimination and
arbitrary classification.

The practice of collection at the source involves
various discriminations between taxpayers that are
unreasonable, founded stmply upon the convenience
of the Government, and bear no just relation to the

gubject matter involved. Amopg others may be
mentioned these:

1st. A discrimination is made that involves a
heavier burden of expenditure upon corporafions
who are indebted upon bonds or obligations for the

payment of money than that placed upon those
who are not 5o indebted.

ond: A discrimination is created that involves a
heavier burden of expenditure upon corporations
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who have funded their debts in favor of corporations
whose only indebtedness is.of a floating character,
the interest upon which is not payable at fixed

periods.

3rd: A discrimination is effected that involves a
heavier burden of expenditure upon individaals who
are fiduciaries or employers than that placed upon
those who do not occupy those relations.

There is no reasonable classification for purposes
of taxation between individuals who are fiduciaries
and emplovers and those who are not. The only
basis for these classifications or discriminations is the
convenience of the Goverriment and the saving to if
of expense in assessing and collecting 1ts taxes.

An incidental effect of the system of deduc-
tion and collection at the source i1s the depriva-
tion to individuals of the use and benefit of the
monevs withheld fto pay their taxes dutring the
périod of time between the date of the withholding
and the date of the assessment of said tax or the
payment of the tax.

The following extract from a paper read by Pro-
fessor Charles J, Bullock, of Harvard Univergsity, at
the Highth Annual Conference of the National Tax
Association is illuminating:

‘“ The difficulty is greatest in the case of in-
terest on corporation bonds and ofther obliga-
tions since a very large proportion of these
gecurities consist of coupon bonds, and the fax
must be deducted from all payments whatever
their amount. In some sections of the country
the larger city banks have made arrangements
by which country banks have been relieved of
trouble and expense in connectlon with the tax,
but this concentrates the burden rather than
diminishes 1. 1 am informed that one banking
instibution has been put to an additional ex-
pense of $15,000 per annum, and anothér to an
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expense of $20,0000, These figures are exclusive
of the heavy initial cost the system entailed,
and represent what is likely to be the normal
outlay for these institutions. If data could be
secured for the enfire country the fotal burden
would surely be impressive,

Even worse than the absolute amount of the
expenditure is its relation to the amount of the
tax actually paid the government. The insti-
tution that is spending $15,000 will have col-
lected at the end of lhe tirst year $563,000 of in-
come fax upon corporation bondeg, the cost of
collection amounting to nearly thirty per cent.
A traction company collected $3,200 of tax be-
fween November 1, 1913, and February 1, 1914,
and spent $2,29% in performing, thisservice. Herve
the cost of collection rises to forfy per cent.
Another public service corporation collected
80,821 of tax up to August 1st, and expended
$7,0171 1in so doing, thecost of collection amount-
ing to over seveanty per cent., but these figures
may include initial outlays that will not recur.
I can find no reason for thinking these cases
exceptlional, and they merely confirm the gen-
eral opinion prevalent among those conversant
with the facts, that the cost of collecting the
tax on bond interest at the source 15 absurdly,
preposterously high. The cost of collecting the
customs revenue of the United States is about
three and one-half per cent., and the internal
revenue of 1911 cost but one and one-half per
cent. The Wisconsin income tax showed a nef
cost of collection 1.2%8 per cent. in its first year,
In general any tax that costs more than five or
six per cent. t0 collect is uneconomic, and most
taxes cost much less than this figure. But in
respect of bond inferest the government of the
United States 1s now collecting an 1ncome tax
at an expense of from thirty to forty per cent.—
o other people.

My contention is, then, that collecting the
income tax at source has largely changed its
incidence, lowered its moral, and in some cases
resulted in a preposterously high cost of collec-
tion which the government throwsupon private

citizens and corporations without compensa-
flon.”
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At the discussion which followed fthe reading of
the above and other papers Dr. E. R. A. Seligman
saild (Papers and Discussion on the Federal Income
Ta%, Reprinted from proceedings of the Bighth An-
nual Conference of the National Tax Associafion,
p. 56):

*“ As 1 may be considered m a certain sense
responsible for having foisted upon the govern-
ment this principle of collection at source, I feel
that a few words ought to be said on that point
in order, if possible, to minimize some of the
objections that have been alleged. I do not
think that all of the objections can be removed.
There are certain undeniable defects in the law.
Whether one believes in the principle of collec-
tion at source or not, I think everyone would
agree that 15 is unyast to put the expense of
what is properly a governmental function upon
individuals or the corporation. That, however,
is a detall which can be remedied without
abandoning the principle itself; and 1t cught to
be remedied if the principle 1s retfained.”

Conclusion.

No attack is made herein upon the principle of
collection at the source. Itis conceded that it is for
the Congress to determine whether that method of
coliecting the income tax shall be employed, pro-
vided due compensation is made to those who fur-
nish Tabor and money to the Government in the
assessment and collection of the tax. If is urged
that it 1s the parc of the Counrt to determine whether
the requirements-of the Government upon its citizens
in the collection of the tax involve viclations of the
constitutional provisions, and should it be found that
such violations have occurred, doubtless Congress
in its wisdom will find a way to retain all the useful
provisions of collection at the source, coupled, how-
ever, with due compensation to the assessors and
collectors of the tax.
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POINT FOURTH.

The statute is invalid in the par-
ticular of seeking to tax income

received prior to October 3rd, 1913.

Section D of the Income Tax Law 13 as follows:

‘“The said tax shall be computed upon the
remainder of said net income of each person

subject thereto, accruing during each preceding
calendar vear endmg December thirty-first; pro-
vided, however, that for the year ending Deceta-
ber 3ist, 1913, said tax shall be computed on

the net income accruing from March first to
December thirvty-tirst, 1913 * *

The Act became a law October 3rd, 1913, I pur-
ports, therefore, to reach back and tax amounts
received as income prior to the time of its passage
from March 1st, 1913.

The Bixteenth Constitutional Amendment anthor-
ized a tax on income without apportionment. In
regard to all other direct taxes Congress is still
bound by the constitutional requirement thatb they
be apportioned.

The Pollock case (168 U. 8. 601) decided that a
general tax upon the income of real and personaj
property was o direct tax, within the meaning of
that term as used in the Constitution, upon the real
and personal property that proluced the income, and
could not be levied without apportionment. This case
obliterated any distincfion between income as such
and the property that produced the income, re-
carded as subjects of taxafion. It esfablished the
proposition that an Income tax is one that reaches
income producing property through the method of
assessing or valuing it by ils income producing
effectiveness., The bixfeenth Amendment left every
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direct tax upon real and personal property still sub-
ject o the requirement of apportionment, except
such a direct tax as might be collected by the oper-
atlon of a law of Congress that established a tax to
be collected by the method of assessing or valuing
the taxed real and personal property by 1fs income.

It is clear that the Sixteenth Amendment was
1tself not legislation. 1t was merely permissive in
character. If was a grant not an exercise of taxing
power. Congress could exercise the power or de-
cline to do so as its wisdom might decide. The
Amendment was pot self operative, and no tax was
imposed until the power conferred was exercised by
the passage of the Act of October 3, 1913. Anala-

gous to the effect of the grant to Congress in the

Constitution to pass uniform laws on the subject of
bankruptcy, the power to tax incomes was dormant. -

This principle was clearly stated in Sturges v.
Crowninshield, 4 Wheat. 122, wherein it was held
that a state had power to pass an ingolvency law
provided there was no act of Congress in force at

the time on the subject.
MARSHALL, Ch. J., at page 195 said:

‘“ It does not appear to be a violent consfruc-
tion of the Constitution, and it is certainly a
convenlent one, to consider the power of the
States as existing over such cases as the laws
of the Union may not reach, but be this as it
may, the power granted to Congress may be ex-
ercised or declined as the wisdom of that body
shall decide. 1f in the opinion of Congress uni-
form laws concerning bankruptcies ought not
to be established, 1t does not follow that partial
laws may not exist or that svate legislation on
the subject must cease. 1t is not the mere ex-
istence of the power but 168 exercige which is
incompatible with the exercise of the same
power by the States. Itis not the right to estab-
lirh these uniform laws but their actual estab-
lishment which is inconsistent with the partial

acts of the States.
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““ It has been said that Congress has exercised
this power; and by doing so has exfinguished
the power of the States which cannot be re-
vived by repealing the law of Congress.

“We do not think so. 1f the right of the
otates to pass a bankrupt law is not taken away

by the mere grant of that power to Congress, it
cannot be extinguished; it can only be sus-

pended by the enactment of a general bankrupt
law. The repeal of that law cannot, it is true,
confer the power on the States; but it removes

a disability to its exercise which was created by
the Act of Congress.”

In Missouri Pacific By. Co. v. Larabbee Mzlls,
211 U, 5. 612-623, it was held that even where Con-
gress had already acted and had given to the Inter-
state Commerce Commission a large measure of
control over interstate commerce, in the absence of
action by the Commission, the authority of the

State in merely incidental matters remains undis-
turbed.

See also Minnesota Rate Cases, 230 U.

28
S. 352-308.

The principle of these cases, and of the numerous
decisions referred to in their reported opinions, is
that the grant of power to Congress by the Consti-
tution does not bLecome effective until Congress
exercises the power by legisiation.

So until the 8rd of October, 1913, there was in ex-
istence no law of Congress on the subject of taxa-
tion of incomes or property producing income. The
power of Congress to tax incomes or income produ-

cing property without apportionment prior to that
day was dormant.

In permitting real and personal property to be
taxed directly without apportionment, the Sixteenth
Amendment limited such taxation to the single
method of measuring the value of the property by
its income. It follows that at the fime the power
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fo tax comes into existence, the measure of value
must then be *‘ income,” not that which has been
and is not then ‘‘income.”

When on the 8rd of October, 1913, the power was
exercised, the question arises whether, in faxing
amounts received as income since March 1sf, 1913,
withouf apportionment, the statute has kept within
the limitations of the constitutional amendment
that gave only power to tax Zncome.

That power was one to tax the real and personal
property that produced the income, and could only
be exerted to cover a period subsequent and not prior
to 1ts exercise.

Prior to October 3d, 1913, real and personal prop-
erty producing inecome were as free from any
liability to the payment of a tax based on income
as if the Sixteenth Amendment had not been
passed. The second section of the Tariff Act in tax-
ing real and personal property directly and without
apportionment for the period from March 1, 1213, to
October 3d, 1913, assessed or valued by its income is
ineffecfive because that methed of taxation had nof
been created by Congress until October 3d, 1913.
Prior to that date it was not in existence and was
prohibited by the provisions of the Constitution

above set forth.

This is a matfer of the construction of the Six-
teenth Amendment and the meaning to be given
to the word ‘““income.” The measure of the value
of the property to be taxed must be ‘‘income”
during the period within which this method of taxa-
tion exists. Prior to October 3d, 1913, that which
was income subsequent to March 1, 1913, had ceased
to be income, and therefore could not be taken as a
measure of value of real and personal property to be
taxed directly without apportionment.

The problem is as to the status of amounts already
received as income prior to the time of the passage
of the act. No question of doubt as to the intention
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on the part of Congress is presented. Ib intended

to tax directly the property that had produced the
income received by the faxpayer between March
1sh, 1913, and Ocbober 3rd, 1913, without apportion-

ment. No legislative ficl of October 3rd, 1913, how-
ever, could change what already existed. BSuch
amounts as had been received by the faxpayer prior

to that date were no longer income but had become

capital and merged in the general corpus of his
estate.

The disfinction between income and capital is
plain.

In Merchants' Ins. Co. v. McCuariney, 1 Lowell,
447, plaintiffs, as stockhelders in the Suffolk
Bank, received an extra dividend declared by the
bank on the 3rd of January, 18t5. The defendant,
as tax collector, acting nnder the income tax law of
June 30th, 1864, collected from plaintiff a tax on
the whole amount received by them. But of the

dividend declared by the bank, about three-tenths
consisted of profits laid aside before the passage of
the first internal revenue law. On the remaining

seven-tenths the plaintiffs paid the tax.
LoweLy, D. J., said:

‘““As to the three-tenths it seems fto me fo
have been a division of capital, a return to the
plaintiifs in money of a part of the property
which was already in their ownership as capital
stock when the first tax was passed. It the
Suffolk Bank had been wholly wound up, and
had returned to its stockholders the exact value
of thelr shares in money, having made no profits
since the passage of the original act, this sum
could not be taxed as income, gains, or profits; and
so of a part. If the plaintitls on receiving the
money chose to divide it among their own stoclk-
holders, still it 13 not a dividend out of gains
and proiits, nor out of the surplus funds, becaunse
the surplus funds that are taxable, are those
which are or have been made ouf of profits,
since the passage of the act. This view ap-
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pears to have been acquiesced in by the Govern-
ment, for they have neglected for some five years
to enforce the opposite construction against the
bank; and if this money was capital in the
hands of the bank it was still capital when 1%
reached the stockholders. The tax 1s assessed
on the bank for convenience, but is intended to
be, in effect, a tax on the shareholders; and if
the latter be not assessable for the income tax
it cannot be levied on the corporation.”

Further on, in his opinion, the learned Judge
stated that in drawing the above conclusion he had
not referred to a certain section of the revenue act,
“ because 1t seemed to me the result was the same
upon any fair meaning of the word income.”

- In People ex rel. Cornell v. Davenport, 30 Hun,
177, the Court, at page 177, defining income, said:

“The income fi*omi an investment is that
which 1t earns, remaining itself intact.”

Income is that which comes or 1s coming in, not
that which has come in. It exists only during a
period of transifion. The Century Dictionary de-
fines it as

‘““ A coming in; arrival, entrance; introduc-
fion, * * * That which comes in fo a person
as payment for labor or services rendered in

some office or as gainsirom lands, business, and
investment of capital, etc. * #* #*72

In Sun Mutual Ins. Co. v. The Mayor, 8 N.Y. 241,
the plaintiff had accumulated certain profits. Ac-
fton was brought, among other things, to restrain
the collection of taxes thereon. The Court held
that the accrued income constituted capital and wag
subject to the tax.

Prior to October 8rd, 1913, income was not law-
fully 2 measure of value of real and personal prop-
erty to be taxed directly by Congress without ap-
portionment. The taxing power had not been
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exerciged with respect to that matter. Income re-
received prior to October 3rd was free from tax-
ation or more properly, free from gervice as a
measure of value of property, when received. All
amounts received by the taxpayer prior to Octo-
ber 8rd, 1913, came into his hands free from any
burden of faxation that had been imposed by
Congress upon it or upon the property that had
produced it. That burden could not be imposed
by legislation enacted subsequently to ifs receipt.
Clearly the property, real and personal, that
produced that income was not subject to tax-
ation without apportionment prior to QOctober
3rd, 1913, or for any period prior to that date.
Income may be received either in c¢ash orin prop-
erty. It can only be income once and that is
at the moment of its receipt., Before that moment
it is mere expectation; afterwards 1515 an increment
to capital. Therefore, a power to tax income can
be exercited only by taxing it at the moment
when it comes in. It not then subject to faxation
the opportunity of taxing it cannobt be revived by
any legislative action because the legislature cannot
take a portion of a man’s capital and reconvert it
into income by a statute. lImmediately upon its
roceipt income loses its distinctive character as
such and becomes part of the corpus and capital
of an estate. Whether, therefore, the attempt
to tax incume received prior to QOctober 3rd, 1913,
ve regarded as a tax on the real or personal prop-
erty that has produced the income or on the kind
. of property in which the income is paid, there is an
attempt to collect a direet tax upon real and per-
sonal property without apportionment for a period

- for which no valid tax bas been imposed by
Congress.

The Sixteenth Amendment did not confer the
power to tax persons with respect to incomes earned
or veceived in the past, or to tax property by reason
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of the fact that at some time previous to the exer-
cise of the taxing power, it had produced income.
The Amendment only purports to confer the power
to tax property in the act of producing Income
valued by that income. Inother words, the Amend-
ment conferred no power of retroactive legislation,
but only the power that Congress might enact a
statute to reach property valued by receipts at the
time such receipts were income.

That gains in vears past are not properly the in-
come of the present was held in Gray v. Darling-
ton, 15 Wall. 63, wherein plaintiff in 1865 had ob-
talned certain United States bonds. Im 1869 he sold
them at an advance of $20,000. The collector levied
a tax upon this amount, claiming that it constituted
‘“ oainsg, profits and income ”’ for the year 1869.

. The Court, however, held that it was an increase
of capital, at page 66 saying:

““* The rule adopted by the officers of the reve-
nue in the present case would justify them in
treating as gawns of one year the increase in the
value of property extending through any number
of years, through even the entire century.”

In construing the provisions of a constitution or
constitutional amendment it should be borne in
mind that such instruments are really the work of
the people: Although subject to ratification by
State Legislatures, the adoption or rejection of an
amendment to the Constitution of the United States
depends largely upon the respanse given by the
public mind to the words of the amendment as
proposed by Congress. Therefore it is reasonable
to take the words of such an instrumen$ in ftheir
ordinary or popular sense and to interpret them in
the light of those analogies which come closest to
the affairs of daily life in connection with which
such words are oftenest used.

It may safely be said that in the experience of the
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ordinary man the words ‘‘income” and ‘‘capital ”

are oftenest thounght of in connection with trust
funds and decedents’ estates.

October 3rd corresponds to the date when a be-
quest of income fakes effect. All income received
or acquired by the testator or the estate before that
time 18 capital.

The method of apportioning stock dividends be-
tween life tenant and remainderman, under the so-
called Pennsylvania or American rule, furnishes an
analogy. Karnings before the life estate arose are
capital and go to the remainderman. So much of
the dividend as was earned thereafter is considered
earnings or income and goes to the life tenant,

So in Biddle's Appeal, 99 Pa. St. 273, the Court at
page 282 said:

‘“The entire value of the stock, with all its
incidents, at the death of the testatrix, consti-

tuted the principal of the esfate. On this prin-

gipf-}l the appellant was entitled to the income.

% Whatever was capital must remain
capital. Theexecutor could not take therefrom

and give to the life tenant, to the injury of the
residuary lepatee.”

And referring to an earlier case:

“That which had accumulated before the
death of the testator, was held fo be a part of the

principal of the fund, and that which accumu-
lated after his death, to be income.”

See also

Qoodwin v. McQaughey, 108 Minn. 248, at p.
254

Katbach v. Clark, 133 lowa, 215, at p. 218.

On the 3rd of October, 1913, it 18 apparent that
the income which had then accrued had taken a

mulfitude of forms and had suffered many changes,

It bad been used up. It had beenlost. It had been
placed in banks. I had been invested. It had be-
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come a part of this corporation’s surplus, of that
corporation’s plant, of this man’s working capital
and of that man’s real estate.

It is not necessary for us to maintain that in all
instances and under all circumstances the income
which had accrued during the period concerned had
at the time it was faxed not been spent or dissipated
but had accamulated and become capital. Beyond
dispute, a part, a great part of it, had then become
capital. It is enough that it was not income on
October 3rd, 1918, and therefore not available as a
measure of value of taxable property.

The power {o legislate nunder the Sixteenth Amend-
ment might have remained dormant for ten years.
At theexpiration of that fime, suppose Congress had
passed an act taxing all moneys received during the
ten years that had elapsed subsequent to the
adoption of the Amendment. During that period
many fortunes might have been built up en-
tirely out of savings irom income, and yet
the entire capital of the taxpayer would
have been subjected to the tax as income. Further
there would be compounding of the tax, tor that
which was income the first vear and taxed as such
would be capital producing income the second year,
and again taxed through the assessment of its in-
come, and this process would be continued during
the ten years. Oxunce admit that Congress has power
to legislate with the effect of taxing income re-
ceived prior to the date of enactment, the con-
clusion cannot be escaped that there is no limit to
the extent of time to be covered by such retroactive
legislation. This conclusion follows if the statute
be held validly to tax the income from March 1,
19138, to October 3d, 1913.

As the statute which taxes income received prior
to October 8rd, 1918, levies a tax upon property,
real and personal, directly and without apportion-
ment, it "is unconstitutional and invalid.
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The decision mainly relied upon to sustain the re-
troactive feature of the Act of 1913 is Slockdale v.
The Insurance Companies, 20 Wall. 323, That de-
cision, of course, can have no bearing upon the con-
struction of the Sixteenth Amendment, which did
nob then exist. All that was really decided in that
case was that if Congress had power to impose a tax
on dividends arising from the earnings of corpora-
tions, as an excise tax, (and the power fo impose
such an excige tax without apportionment based
upon any enumeration was a question not raised in
the case) then Congress had power to measure the
excise tax by earnings already realized, as well as
by earnings to accrue in the future. There was no
constitutional provision or principle called to the at-
tention ot the Court which required the Court to

distinguish between a tax on income and an excise
tax megsured by past income.

The passage in the opinion of the Court upon
which the greatest reliance is placed by the Govern-
ment is the following (p. 331):

*“ The right of Congress to have imposed this
tax by a new statute, although the measuve of
1t was governed Uy the income of the past year,
cannot be doubted; much less can it be doubted
that it could Impose such a tax upon the income
of the current year, though part of that year
had elapsed when the statute was passed. The
joint resclufion of July 4th, 1864, imposed a
tax of five per cent. upon all income of the
previous year, alfhough one tax on it had al-

ready been paid, and no one doubted the validity
of the tax or attempted to resist it.”

It is clear that the Court attached more weight
to the general acquiescence in “ War taxes™ on
patriotic grounds than would now be considered
proper. The excesses of authority on the part of
Congress which are acquiesced in in @ time of civil
war ought not to be made permanently a part of
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the donstitution of a re-united nation, without
some éxamination in the light of constitutional pro-
visions. It should be remembered, also, that
the statute which the Cowort was construing
was not one which imposed a new tax abd inifzo,
but was merely one declarihg the construction of a
prior statute, and it was sustained as valid upon
that grotind. It is frue that the language of the
prevailing opinion speaks of imiposing a tax upon a
year’s. income, although part of that income had
altéady been spent or had becomeé merged in cap-
15al. There was, however, no circumstance in the -
case which required thé Court to consider whether
such use of language was strictly accurate or not.
It should be horne in mind that there was no sugges-
tion in thé Stockdale case that the tax in dispute
was a diréct tax, or that any apportionment among
the several stales was essential to ifs validity.
That being so, it made no difference whether the
tax was technically a tax on incomeé or on some-
thing else. The decision is certainly not one which
can have any confrolling weight in determining the
ineanirig of the word “incomeé” as used in the
Sixteenth Amendment.

POINT FIFTX,

The entire assessment of income tax
against the defendant for the year
1913 is invalidated by the incélusion
therein of the amount improperly as-
sessed relative to the income re-
ceived between March 1st, 1913, and
October 3rd, 1913.

From the cohsiderations presenteéd under the fore-
going Hourth Point it necessarily follows that the
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Commiscsioner of Infernal Revenue was without
jurisdiction to make an assessment of any amount
upon the income of the defendants for the year 1913,
except upon evidence showing that income had ac-
craed o or been received by the defendant subse-
quent to October 3rd, 1913. It will not, we think,
be disputed by the Government that during the
pendency of this suit that the Commissioner did
make an assessment upon the income of the defend-
ant for the whole period of {en months, from March
1, 1818, to December 31, 1913, inclusive, without dis-
tinguishing in the assessment befween the period
preceding and that following October 3rd, 1913, and
without any evidence as to the receipt of income by
the defendant after October 3rd, 1913. This, we
submit, makes the enfire assessment for the year
1913 void and entitles tl:ie plaintiff to an injunction
restraining the defendant from paying any port of
the tax assessed for sald year.

1t has repeatedly been held that where an assess-
ment resfs in part upon a subject over which the
assessing authority has no jurisdiction or where the
tax is levied i part for an illegal purpose and no
method appears whereby the legal element can be
separated from that which is illegal, the whole tax,
or the whole assessment, as the case may be, is void.

Stetson vs. Kempion, 13 Mass. 272, was the case
of a tax levied in part for an illegal purpose, It was
held that the act of the collector in seizing the prop-
erty of the plaintifl’s intestate for the payment of
the tax was a trespass and could not be partially
justified by showing that some of the purposes for

which the tax was levied were legal. The Court
gald:

“1t is further objected, that, as part of the
money composing this tax was raised for legal
purposes, the assessment must be considered so
far legal as to support the warrant issued by the
defendants; otherwise, they may be held to pay
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in damages for money which lawfully belonged
to the Town. But when a part of the fax is
iliegal, all the proceedings to collect it must be
void; as it 18 impossible to separate and dis-
tinguished, so that the act should be in part a
trespass and 1n part innocent.”

Libby vs. Burnham, 15 Mass. 144, was likewise
the case of a tax raised in part for illegal purposes.
The action was trespass against officers who made a
seizure of plaintiif’s oxen for the collection of the

tax. The Court said (p. 148):

‘“ A tax 18 no debt, until 1t 1g assessed .and de-
manded; and i1f not legally assessed, it 1s fhe
same as 1f never assessed at all; so that to re-
duce the damages, on the ground that the plain-
p1if owed a part.of the money claimed from him,
would be unauthorized by legal principles.

What then, is t0 be done, wheén assessors
have neglected their duty or gone beyond their
authority? Is the whole tax to be lost? There
is no need of this. The tax Inay be reassessed,
or the town may renew their vote to raise the
money. And it 1s better that they should suf-
fer this inconvenience than that the property of
the citizen should be taken from him, to satisfy
arbitrary exactions, limited by no rule but the
will of assessors. Strictness in these particulars
1s wholesome discipline—as 1t will, from motives
of interest, produce care and cauvfion in the
selection of town ofiicers, and diligence in them
when chosen,”

To the same effect 1s the decision in Joyner v.
Third School Disirict, 3 Cush. 567 and Freeland v.
Hastings, 10 Allen, 570.

Johnson v. Colburn, 36 Vi. 693, was likewise the
case of a tax levied in part for illegal purposes. The
plaintiff sued in replevin for a cow taken under a
warrant for the collection of the tax. The Court

sald (p. 695):

‘“If any part of the tax is void, it being en-
tire, the whole is void.”
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In Lacey v. Davis, 4 Mich. 149, it was held that
wheve the supervisor in levying a tax without any
action of the electors or the township board added o
certain amount to the tax roll for township ex-
penses, the whole tax was void and a fifle acquired
by sale thereunder was ineffective.

In Clarlke v. Stricklond, 2 Curt. 432 (Fed. Cas,
2864), it appeared that county commissioners in
levying a tax had assessed a larger sum than was
granted by the Legislature. The District Judge, fol-

lowing Stelson v. Kempton, supra, and Libby v.
Burnhom, supra, said:

‘“ The additional tax imposed by them was an

an excess of power that rendered the whole fax

vold =0 that the State tax was all that was
legally due.”

A like conclusion war reached in the case of an
excessive tax in Worlhen vs. Badgetlf, 32 Ark. 496.

In Union Nalional Bank v. Chicago, 3 Biss. 82,
Judge BLODPGETT granted injunctions against the
collection of taxes based upon an assersment of the
property of the plaintiff, including certain shares
of national banks. Having reached the conclusion
that such taxation was voild as fo all shareholders
not residing in the district where the bank was
located, he held that it must be void in its entirety.

In Santa Clara County v. Southern Pacific R. R.,
118 U, 8. 394, this Court adopted and followed the
rale laid down in Libby v. Burnham, supra, and
Johnson v. Colburn, supra, in respect to the validity
of the tax embracing some illegal elements. Inthat
case 1f appeared that the assessment considered by
the Court was made by the State Board of Iiqualiza-
tion, which was required by law to assess the fran-
chise and roadway of railroad companies. In ma-
king this assessment they had included the value of
fences which the rallroad company was required by
law to maintain between its own land and that of
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adjoining proprietors. The Court reached the con-
clusion that these ftences were not a part of the road-
way and that the assessment thereof was not within
the jurisdiction of the State Bpard of Hqualization.
Consequently, the Court held that the entire assess-
ment was void. Mr. Justice HARLAN, delivering the
opinion of this Cour}, said (p. 416):

‘“The gase as presented to the court below
was therefore one in which the plaintiff sought
judgment for the entire tax arising upon an
assesament of different kingds of property as a
anit—such assessment including property not
legally assessable-by the State Board and the
part of the fax assedsed against the Iatter prop-
erty not being separable from the other part,
Upon such an issiie the law, we think, ig for
the defendant; an assessment of that kind is
invalid and will not support an action for the
recovery of the entire tax so levied.”

In Alexandria Canal Co. vs. District of Columbia,
5 Magkey, 376, the Supreme Court of the District,
following the decision of thig Court in Sania Clara
Coutity vs. Southern Pacific B. B., supra, held that
where a tax was levied in part upon the real and
personal property of the plaintiff and in part upon
i1ts franchise the inclusion of the latter element was
without jurisdiction and the whole tax was void.

In Alexandria Canal Co., T Mackey, 217, it ap-
peared thai the assessor had included in his assess-
ment the value of an entire bridge, part of which
was within the jurisdiction of the State of Virginia.
The Court held the enfire assessment to be void.

Coneclusion.

r +
The plaiijfﬁ'ff“}s*enfitl’etg;i’bli’erefore, to an injunc-
tion againgt the payment of any part of the tax
asfessed upon the defendant for the year 1913.
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POINT SIXTH.

The decree dismissing the bill of
complaint herein should be reversed
and the appellant should be adjudged
to be entitled to a decree enjoining

the defendant, the Union Pacific Rail-
road Company:

First: From including in its returns
of income and paying a tax upon
amounts received by the defendant

as dividends upon stock held by it
in other corporations,.

Second: From making any returas
"and any payments relating to the
normeai tax upon those entitied to the
payment of coupons and registered
interest upon its bonds, and, gener-
ally, from compliance with the pro-
visions of the Income Tax Law with

respect to collection of income tax
at the source.

Third: From paying any itax upon
its income ifor the year 1913.

September 18, 1915.

JULIEN T. DAVIES,
BrAmNARD TOLLES,

GARRA?&S%EEN, ‘

Of Counsel for Appellant,

(43358)



