A

Complcte Collec?uon

L]
]
i L]
- -
r
=
il S W”I . L
- r L ]
r "
]
-
. -
-

d’%l_
|

e ralf] %

STATE YREA

A ND

'PROCEEDENGS Wi

l
UPON |

| |
- Tir ..3 AN M .«i r.xj |

AND OTHER l

T

CRrIMES and MISDEMEANOLiRs;
FROM THE

REION of KING RICHARD T
TO THE

REIGN of KING GEORGE 1L

The SEcoND VOLUME
With two Alphabetical TABLES to the Whole.

 The THIRD EDITION, With ADDITIONS.

1. O N D U N:
| Printed in the YEAR M.pcexLIL




- ! - - —— . n 1 : _.| hrl T ra——— + . . I _lql- ]-.-': — , . l . - F' I ;.‘H-l v il I
B R E;?é&._'mﬂ"lﬁfu:ﬁim T I:ig11 e o | '%ff "_T 2
] I:h".,'l ' : . H r i_'l_l L] ‘F'.' ) " *.i f r
:- E |. ||I r . II I'

. oy . _—— i £ 1 g XN
P PO (20D g PR i Aot
.' : ; £ _‘ ".tf; .. i | ‘.1_; ,‘%‘ j': |
g‘ e B’ 1;%%&}. :55" _Mﬂhﬁﬂ R -!51 e \

A s (e *-m-.a-‘avn.

‘ The feveral TRIALS, €. contained 1n the
- Second Volume. |

XLV. LVIIL
1648, RSEQ HE Trial of James Duke | 1661. Proceedings in Scotland againft At-
prareeas of Hamilton, and Earl of chibald Marguis of Argyle, for
% Cambridge, jfor High- High-Treafon. 417
Treafon. Page 1 LIX.
~ XLVL 1662. The Trial of Sir Henry Vane, K¢, for
1649. The Trial of Lieut. Cvl. John Lilburne, High-Treafon, 435
for High-Trealon. 19 LX.
The Examination of the Fury who tried The Trial of John Crook, Ifaac Grey,
Lient. Col. John Lilburne, taken be- and John Bolton, Quakers, for re-
~ fore the Council of State. 81 Jufing to take the Oaths of Allegi-

XLVIL ance and Supremacy. 463

1621 The Trial of Mr. Chri&op}_mr Love, LXI.

' for High-Treafon, 83 The Trial of John James, for High-

XLVIIIL Treafon. 470

The Trial of Mr. John Gibbons, for LXII.
High-Treafon. 183 The Trial of Thomas Tonge, George

XLIX. Phillips, Francis Stubbs, James
1653, The Cafe of Capt. John Streater, o an Hind, John Sellers, 474 Nathaniel

Habeas-Corpus. 195 Gibbs, for High-Treafon. 478
L. LXIII.

1654, The Trial of John Gerhard, Peter | 1663. The Trial of Mary Modets, alias
Vowel, and Somerfet Fox, for Stedman, ftled theGermanPrincefs,
High-Treafon. 212 jor Bigamy. 498

LI | LX1V. ' +

The Proceedings of the Commiffioners Lhe Trials of Col. James Turner, John
of Berks, for ejefting {candalous Turner, &¢. for Felony and Bur-
and infufficient Minifters, againf? glary. 502
John Pordage of Bradfield. 217 LXV.

LIL The Trials of John Twyn, Printer,
165¢. The Trial of Col. John Penruddock | for High-Treafon; of Thomas
| for High-Treafon, 259 | Brewfter Bookfeller, Simon Dover

LI Printer, Nathan Brooks Beokbinder,
1656, Proceedings in the Houfe of Commons, for Mildemeanors, 528

againft James Nayler, for Blafphe- LXVI.
my, and otber Mifdemeanors. 265 | 1664, The Trial of Benjamin Keach, for a

The Speech of the Lord Commiffioner Libel. 550
Whidock thereupon, never before LXVII,
publifhed. 273 | 1663, Proceedings in Parliament  againft

LIV. 1667.  Edward Ear/ of Clarendon, Lord
1058, The Trial of Sir Henry Slingsby, K. High Chancellor of England, for

for High-T'reafon, 277 High-Treafon, and otter High

LV. Crimes and Mifdemeanors.  grq

Lle Trial of Dr. John Hewer, for LXVIIL
High-Treafon, 281 | 1668. The Trials of Peter Meflenger, Ri-
: LVI. chard DBeafley, William Green,

Tbe Trial of John Mordant, Efg; for | - Thomas Appletree, Edward Cot-
High-T'reafon. 202 ton, Edward Bedle, Richard Lati-

LVII. mer, John Sharplefs, Thomas Li-
1660, The Trials of twenty nine Regicides, merick, and others, for High-

q Jor High-Treafon, 302 Trealon. s8¢

LXIX.



A Catalogue of the TR1ALS.

- 1LXIX.
1668, ‘The Trial .of Robert Hawkins, Clerk, .
Miniffer of Chilton, for Felony. §9 5
LXX.
1670, The Trial of Wm. Penn and Wm. !

Mead, for a Tumultuous Affembly.
610

LXXL
1677, Proceedings in the Cafe of Anthony
Earl of Shaftesbury, af the King's-
Bench. 610 |
LXXII.
The Trial of James Mitchell, jor af-
tempting to murder ABp. Sharp..
623
LXXIIILL |.
1678, The Trialof Philip Earlof Pembroke,
for the Murder of Nathaniel Cony. |

641 |
LXXIV.
The Trialof William Staley, Goldfmith,
for High-"Treafon. 650
LXXV.
The Trial of Edward Coleman for
High-Treafon. 660
LXXVI. |
The Trial of William Ireland, Thomas ]

Pickering, and John Grove, jfor

High-Treafon. 696
LXXVIL

The Trial of the Lord Cornwallis for

the Murder of Robert Clerk., 725
LXXVIIL

Proceedings in Parliament againft

Thomas Ear{ of Danby, for High-

Trealon, &, 731
LXXIX.

The Trial of Green, Berry and Hill,

for the Murder of Sir Edmundbury

Godfrey, 760
LXXX.,

The Trial of Sam. Atkins af the King’s-

Bench, for being Acceffary fo the

Murder of Sir Edmurdbury God-

frey. 792
LXXXL

1679. The Trial of David Lewis, Jfefut, pre-

tended Bifhop of Landaft, a¢ Mon-

mouth, for High-Trealon,  8o1
LXXXIL.

The Trial of Nathaniel Reading, E/fg; |

- for a Trefpals and Mifdemeanor, |
50b

TXXXIII.

1679. The Trial of Thomas Whitebread,

Willam Harcourt, John Fenwick,
John Gavan, Anthony Turner,

Yefuits, for High-Treaton. 829

LXXXIV,
The Trial of Richard Langhorne
Efg; for High-Treafon. 378

LAXXV.

The Trial of Sir George Wakeman,
Bar., Willlam Marfhal, Willlam
Rumley, @nd JamesCorker, Monks,

for High-Treafon, Q17

LXXXVI.
The Trial gf Charles Kerne af Here-

ford, for High-Treafon, betng a

Romifh Prief}. 961
LXXXVILI.

The Trial of Andrew Brommich a¢

Stafford, 4 Romifth Prigff.  gb6¢

LXXXVIIL.
The Trial of William Atkins a# Staf-
ford, for High-Treafon, 968

LXXXIX.

The Trial of Thomas Knox end John

Lane, for 4 Mifdemeanor. 970
XC.

The Trial of Lionel Anderfon, Wil-
liam Ruffel, Charles Parris, Hency
Starkey, James Corker, William
Mar(hal, and Alexander Lumiden,

with the Arraignment of Joleph
Kemifl, a// Romifth Prieffs. 993

XCI.

The Trial of John Tasborough and
Ann Price, for Subornation of Per-
jury. 1017

XCIL

The Trial of Benj. Harris, Bookfeller,
for caufing to be printed and fold,
a Libel, znt1tuled, An Apoeal from
the Country to the City, &c. 1037

X CIIL
The Trial of Francis Smith, Boskfel-
ler, for publifting a Label. 1040

XClV,
The Trialof Jane Custis, for pu'lifh-
ing the faid Libel. 1042

A. Complete



L]
L -
Ly ; ,
4 l
<
o
\ P
‘_'J- by
L nal]
e 7y
1
lli
L] -

»J"’ l_:‘.lI|'|llllul'\~'l'5"r !

A Complete

T
L

2 &P IRATLL

XLYV.

The Trial of JAMES Duke of HAMILTON ¥, and Earl
of CAMBRIDGE, before the High Court of Fufice,
for High-Trealon, Feb. 9. 1648. 1 Car. 1L

=\ AT

R.STEEL and Mr. Cook,

the Counfel for the People
of England, did exhibit on
the Ninth of Febrnary, be-
ing Friday, the following
Charge:

That the Earl of Cama
bridge, about the 19th of July
laft, traitoroufly invaded this Nation in a hoftile
mannery and levied ar to affiff the King againft
the Kingdom and People of England, and bad com-
mitled fundyy Murders, Outrages, Rapines, Waffes,
and Spoils, upon the fuid Peoples and particularly
about the 20th of Auguft, near Prefton, did make

War, join Baille, and fight againft the Forces of

the Pariiament, and therein did murder and kil
Colonel Thornley and others.

To this the Duke put in the Declinatour and
chcml Plea following, intending at laft to anfwer
tuc Charge, if the Plea was not {ufficient: having
firlt rold the Court, he was better known by, an-
Ollhﬁr Name than the Barl of Cambridpe. * His
Plea confifted of three Heads: Firft, He pleaded
this his undertaking that Employment was by
('Zon?mand of the Parliament, and Supreme Au-
tnority of the Kingdom of Scotland, for fuch
Ends as he conceived were good and juftifiable,

and in"no way derogatory to the Peace and Hap-
pinefs of thefe Dominions: That he did earneft-
ly endeavour to decline 1t, but that not being ac-
cepted of, he could not difobey their Commands
without incurring the fevereft Cenfures. Second-
ly, That he was born in Scotlaud before the Na-
turalization of his Father in England, therefore
he conceived himfelf an Alien, and not triable
in England, 'Thirdly, That he had rendered him-
felf Prifoner upon Capitulation and Articles with
thofe who had Major-General Lambert’s Com-
miffion ; and that by thefe he was firlt a Prifon-
er of War; next, his Life and the Safety of
his Perfon was fecured to him by the Articles,
which were figned by the Commiffioners of
both fides, before he was their Prifoner, and
that they could faften neither a Breach nor Non-
performance on him, Upon this the Counfel of
the People caufed the A&t of his I'ather’s Natu-
ralization to be read, and fpake a little to aggra-
vate and fet out his Fat: but he delired a con-
venient time to procure Papers, Witneffes, and
other Kvidences material to his Plea, which he
faid was feldom denied to any in that condition 3
and it was well known to many there, how that
fince the begining of this Parliament many
Weeks were granted to an Eminent Man upon
his Trial, (by whom he meant the Earl of Straf-

Jord, who had time allowed him to fend to Jre-

* Dr. Burnet's Memoirs of the Dukes.of Hamilton, p. 385 &'e. Clar. Hift. Vol. 3. p. z04——209.

Vou. II,

B land.)
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Jaid.) The Court adjourned 0, the next day,
without giving him eny fustattory Anfwer.,
Bu: the Duke's Carriage and Difcourfe that day
gained much on all the Spectators, b?ing fg (o
rene and calm, that his very Enemies did applaud

It.

Saturday the 1oth, in the Evening, his Grace
was again brought to the Bar, and he defired
Counfel, which was granted ; and it was referred
to him, whether the Court or himfelf fhould
name them : which he thea pafled over, and
without much [peaking on either fide, the Court
adjourned ; notice being given lum, that he
muft appear again on Tuefday the 13th. Bur no
Order being iflued forth for Counfe]l, fome Coun-
fel who were dealt with did decline the Enmploy-

nicnt.,

Tuefday the 13th, his Grace being brought
again to the Bar, defired a longer time, [ince
nzw.fitl]i‘tanding {erious means had been uled, no
Lawyer would be his Counfel without the
Court’s Orders, This was granted
by the * Prefident after fome Lxpo-
{tulation, and upon his Grace’s No-
mination, Mr. Chute, Mr. Hales, Mr. Parfoirs,
and Dr. Walker, were affigned him for Counfel,
to have free Accefs to him, n the prefence and
hearing of fome of lus Keepers, and to be rea-
dy againft Thur{day following to maintain his
Plea: upon which the Court adjourned till the
1 5th.

o Sf rj £ f:."
Brodfhaw.

Thurfday the 1sth, his Grace being again
brought betore the Court, declared that their Or-
der being offered to his Counfel, they all found
them{clves unable to plead for him, or to do what
was otherwife fitting, and fo had refufed to come
and fpeak with him at St. Fames’s. The Court
objected the time they had already granted, and
alledged this was a mere Delay: but his Grace
protefted it was true, and ofiered one of his Ser-
vants to attelt 1t. Dr. IPzlterr 1in Court declared,
he would not bz of his Counfel, by reafon of
his Employment under the Yarlament. His
Grace defired a convenient time, as was ufual in
the like Cafes, not only in refpett of his Law-
yers, but that he might fend to §eoiaind, and
other remote Places, for Witnefles and Lvidences
neceffary for'his Defence; fince no Prejudice could
come by that Delay, and this was dented to none
i Trial for Life, and had been granted to Adzc-
Guire and Aac-Hun, two Irfbmen. But for
his Counfel, the Court ordained, that any of the
{ix he fhould name might be authorized to advile
with him in private, and to fpeak in Court in
the Matter of Law artling out of the adt of the
Plea, after the Maiter of Fadt was handled, which
his Grace was to maintain next Saturday. And
for the Time he craved, they faid, he looked on
the unreafonable Time was granted to Strafford
and Canterbury, thofe grand Ofienders, with
whom he had been too familiar, as Frecedents;
but thofe were Precedents without a Precedent,
and none were to expect the hike at this- time,
elpecally fince there were now {o many Prifoners
to be try’d.

Saturday the 17th, his Grace was brought to
the Court with fome Witnefies, his Counfel being
near, but not prefent; and in order to the Parts

of his Plea, he firft produced Duplicates of the
Commifiion, and Orders from the Parliament of
Scotlazid and Committee of Eftates there, The
Court demanded Evidence for both, His Grace
anfwered, Were Time granted, he would not
only fufficiently prove thefe, but many other
Points belonging to lus Juftification. Bur the
Court anfwered, That unlefs they were prefent-
ly attefted wita voce, they would not fufter them
to beread. Whereupon his Grace defired that
his Servant Mr. Lewis might be examined, whofe
Teftimony was accepted, and the Papers he pro=
duced were received for Evidences, and read.
Next, the Declaration containing the Ends of
the Engagement was read, and being proved by
the fame Witnefs, was left in Court with the
former Papers. Then the Court upon his Grace's
defire produced the oniginal Articles of Capitnla~
tion, which were read ; and Mr. Cole proved he
faw them delivered to his Grace about Nine
in the Morning, before the Lord Giay came
n

The Lord Gray depofed, That two feveral
Summons, which were {ent by him to his Gracee
to yield upon Mercy, were both anfwered negra-
tively i refpect of the Ceffation and Treaty s
That by a Letter from Cromreell, dated 72aiviig-
ton, Angrft 20, he was enjoined to purfue the Sco-
tifh Forces with all vigour; That he had receis
ved Letters from the Staffordflsre Gentlemen with
whom the Ceflation begun, intimating that they
had condefcended to it, on purpole to gain a
few days time to ftrengthen themielves, in ze-
oard the Scors were fo numerous: and that he
difpatched away /Vayte and Peteis that Morning;
in which the Treaty ended, to protelt againft
{0

Peiers was next examined, and anfwered, That
comg that Morning to proteft, by Order from
the Lord Gray, he came accidentally to the Duke
where he found the Hoftages in his Chamber,
and asked if he was willing to be the Lord Gray’s
Prifoner, who anfwered, he could not, inregard
of the Treaty ; but if he were afterwards to be
difpofed of, he had rather be his Lordfhip’s Pri-
foner than any other’s, being of his Acquain-
tance: That he had feen the Summons, and the
negative Anf{wer to them; That this was about
five in the Morning; and that /7ay/e and he
went a part of the way towards the Place of
Treaty, where he heard the Articles were conclue
ded.

Lilburn was next examined, who depofed,
That the Articles were figned by lumfelf; and
the other Treaties, about Five in the Morning,
and were to be ratified by the Duke aud Lam-
bzrt3 and that his own Meaning of preferving
the Duke’s Life (he knew not how the reft
meant) was only to preferve him from the Vios
lence of the Soldiers, and not from thc Juftice
of the Parllament. At this Peters rofe up, exe
prefling great diflike of Lilbarn’s Glofs, faying,
That much Tendernefs was to be ufed where the
Life of fo eminent a Perfon was concerned :
That ke had feen many Articles of War, but
never had heard of fuch Ambiguity; and that it
was clear by thofe Articles the Duke held his
Life fecured, as well from the Parliament as the
Soldiers ; and wifthed to God, that if their Com-
miflioners had meant otherwife, it had been{o ex«
prefled in the Articles, it being moft neceffary that

Articles in a Concernment of Life fhould be p]aig
an
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and certain, The Prefident anfwered, You fay
well for the future, but it is now too late,

His Grace refumed what had been faid, and
fooke much on the Articles for weakning Li-
huin’s Glois.

’ ?Nex(t; the Governour and Marthal of Wnd/for
were examined about his Efcape from indfor-
Caftle. The Governour depofed, That the Duke
fid to him he needed not fear his Efcape, he
would be a true Prifoner, and not go away though
the Gates were opened. The Marfhal faid, he
only heard this from the Governour, *

The Duke expreffed a deep Refentment of this
Injury done him by the Governour, who wounded
his Honour fo much, which he valued above all
carthly things ; and did fhew how unlike it was,
that any fuch thing was either demanded or
oranted, fince that 1s only done for a little more
Liberty, whercas he was all the while kept under
i Guards 5 nor had he the liberty of walking
in the Park, but wos always guarded by two
Keepers, the one lying all night 1n the Room
next him, and the other every night locking the
Door, and carrying the Key with him: That
the Governour’s Teflimony in this matter was
not to be received, he being a Party, and now in
hazard for his Negligence, for he was told that
if he efcaped, he fhould die for it 5 adding, that
if he were not 2 Prifoner, he would defire Right
of the Governour for that Scandal caft on him,
and chufe no other Place for it but #efminfter-
Hell. But to all this the Governour made no
Reply 3 only the Prefident {aid, that though he
could not blame the Earl of Cambridze for what
he fuid, yet for all that the Governour was not to
be difcrediced.

Afeer tis, the Duke fpake a little to all the

three Branches of his Plea, referving the fuller
enlarging upon them to his Counfel.  He infifted

molt on the Articles, which he doubted not p

were fufficient to prote€t him : he defired them
to confider, how {facred Articles of War were
reputed n all Places, and among all Nations, and
how inviolably they were kept, all Princes and
States being moft careful to obferve them, not
only to Strangers, but to Subjeéts ; having great
regard to Articles, though only for Quarter,
much more when there was a Capitulation for
Lite: adding the {ollowing Inftances, Elifba the
Prophet would not fuffer the King of Ifrael to kill
the Syrian Captains, faying, Wouldft thou [mite
thofe <whom thou baft taken captive with thy Sword
aid thy Bow 2 The Blood of Abner lay on Foal’s
head, who killed one that had the King's Safe-
Conduct, The Gibeonites alfo, though they ufed
Jofbua deceitfully, yet were preferved according
to the Articles given them; and not only Saul’s
I—Igufe, but the whole Land fuffered for the Vio-
lation of them, Thar Prince Robert and the
Lord Cottington, tho excepted from Life or Par-
don by At of Parliament, were notwithftanding
!:haE, upon the Articles of the Rendition of
Oxford, permitted to go beyond Sea, and never
queftioned for Life: and the like Juftice was
done the Earl of Briflel and the Lord Pauler,
upon the Articles of the Surrender of Exefer, tho
both were excepted from Pardon: And that the
Lord Fairfax and the Officers of the Army were
moft caretul to fee Arricles always kept, in‘which
they judged their Fonour deeply concerned, and
had often written to the Parliament to that end;
theref{:«rr: he ﬂad not doubt the like Juftice would
L. 1l

be done him. By this time it was late, and the
Prefident appointed Monday next for the Duke
to finith his Plea in Marter of Faét, ordering his
Counfel to be in the Court, for their better Infor-
mation ; and fo they adjourned.

Monday the 19th, the Duke and his Counfel

were brought to the Bar. Colonel Weyre was
examined, who depofed, That the Duke rendred
himfelf to be the Lord Gray’s Prifoner, and de-
fire Wayte to protect him from the Multitude,
who thereupon left a Guard at his going away,
But during his Depofition, Pefcis faid, He lyes, be
lyes! And Peters, Spencer, and other Officers who
were with #ayte at Uloxeler, being examined, did
totally falfify his Depolition. Divers were alfo
that day examined about the Place of the Duke’s
Birth, who all fwore, they heard it always faid
that he was born at Hamilten, and that it was
not a thing to be doubted of. Others were exa-
mined about the figning of the Articles, who
all witneffed, that they were {igned long before
the Lord Gray came: and Major Blackmore
deponed, That the Duke’s being the Lord Gray’s
Prifoner, was by an Agreement betwixt him and
Lambert, whofe QOccafions prefled him to go fud-
denly Northward.
- Afier this the Duke fpake 2 hittle, to thew how
little weight was to be laid on #aytd’s Tefli-
mony, which was {o evidently difproved. Next,
his Counfel asked the Court’s DireCtions how.
they fhould proceed ; and the Court anfwered,
That after the Matter of Fact was handled, they
might plead in Law upon all the Parts of the
Plea : and they told the Duke, by the next Wed-
nefday to finifh his Evidence.

He defired a Warrant for Dringing fome Gen-
tlemen, then Prifoners in JP7biteball, who were his
material Witneffes : but the Court adjourned, and
romifed to confider of that Motion in the Painted

Chamber; yet they granted it not,

Wednefday the 21ft, the Court fat, and the
Duke was brought to the Bar, Some were inter-
rogated about the Time of his Birth, to prove
him Poft-natus : but it was not proved, one Per-
fon only fwearing, that he heard him fay he was
fome Years younger than the King, Ewvidence
was alfo brought of his Conjuntion with
Langdale, which they accounted Treafons; yec
even that was not clearly proved, tho it was
much Jaboured. Some Letters of his to Laigdalz
had been taken, and were brought into Court:
but as the Letters proved no Conjunction, fo it
did not appear that they were his Letters ; only
Peters afferted they were like his Hand. Then a
Vote of the two Houfes was read, repealing a for-
mer Vote of fetting an hundred thoufand Pounds
Sterfing upon him for Ranfom; and Proof was
brought, that notwithftanding Articles were gtven,
yet fome had been forced to take the Negative
Oath ; and thereby they ftudied to evince, that
the Parlament did not hold themiclves bound to
{tand to Articles.

After this, his Grace refumed the Subftance of
all thofe Evidences, and fhewed that it was not
proved he was a Poff-natns, nor that he joined
with Siv Marmaduke Langdale, who neither re-
ceived Orders nor the Word from him, but
marched and quartered apart; and that tho he
had done otherwife, it could not be criminal in

him, fince he had no Qrders to the contrary
B 2 from
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from the Parliament of Seotlaid, but was com-
manded by them to join with all who would con-
cur with him for prefecuiing the Ends of the Iin-
aagement, of which Sir Marmadute approving,
he had no reafon to refufe Concurrence with him ;
neither conld this be made Treafon by the Law
of Englaird : of all which it feem’d the Parlia-
ment was once well-fatisfied, fince by a Vote they
had fined him in an huadred thoufand Found
Steiling, as the Price of his Liberty ; by which it
appeared they look’d not on him as o Traytor,
but as an Enemy who had Life granted him by
Articles.

Upon this, the Court adjourned till Thuriday
the 22d, and his Counfel were appointed to plead,
and he was to clofe his Evidence. The Duke was
brought to the Bar, and by divers Witnefles 1t
was proved, that there was no Rendition made
to the Lord Gray, but a plain Refulal ; and that
the Treaty was cnded, the Articles figned,a nd
Lambert come up, before the Lord Grey came
thither. There was alio produced an Order of
Parliament, made four Years before, That no

aarter fhould be given to any of the fiifb n
Arms, which inferred that others might have
them ; and another QOrder was read of the 14th
of Fely Iaft, declaring all the Seess who entred
Eigland Enemics, and all the Exsglih and Irifb
who aflilted them Traytors 5 and with this he
clofed lus Evidence.  And fince he was not to
be fufiered to fpeak any miore, he enlarged on
all the Parts of his Plea, and fpake at length as
iullews,

That he was fent by the Kingdom of Scotland,
which was a free Kingdom, and independent on
fagland 5 That he having had his Birth, Honour,
and Fortunc there, was bound to give obedience
to their Orders; That for himfelf he had lived
much out of Bufinefs, and was fcldom in publick
Trult in that Kingdom, nor very defirous of any ;
but that being commanded to undertake the
Charge of General, for Ends which he conceived
lawful, and no way contrary to the Peace or In-
tereft of Enploid, he was obliged to follow their
Orders: and that by fome Papers emitted by the

arllament of Ligland againdt thar Expedicion,
they declared they look’d on it as a National
Breach, wherchy Scotland had  violated theis
Leagues and Treaties with them, fo that it was
no private A¢ of his : That the entring of the
Scotifs Army into Eugland, Anio 1640, was ac-
counted no Invafion nor Treafon, but on the
contrary was acceptable to this Kingdom, which
gave a brotherly Affiftance for it; and that the
late unfortunate Army was defigned fully for 2s
good Ends, and would have fo been loolk’d ¢n
had 1t profpered. And for his joining with Sir
Narmaduke Laigdele, he anfwered it as was be-
fore fet down., ‘Therefore he being taken Prifo-
ner in fuch a War, he conceived it withour a
Precedent that he fhould he tried for his Life,
for ferving hus native Kingdom in an open War.
As for his being an Alien, he referred that to his
Counfel, but faid it was undeniable he was born
1n Seotland, nor was he proved a Poff-natus 5 he
was alfo born before his Father’s Naturalization,
and fo not incleded in it, and his own Natura-
hzation had been in agitation in the beginning of
this Parliament: That his fitting in Parliament
did not conclude him an Euglify Farl, for if
queftioned, he might probably have been expel-
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led out of the Houfe of Pcers, as his Countrynman
Mr. Walter Stuart was out of the Houle of
Commons; and that his being an Earl did not
naturalize him, that being the King’s fingle Act,
whereas Naturalization was only by Aét of Par-
llament. As for the Articles, 1t was clear, that
Lambest being a General Officer, comnuffionated
by Parliamen:, was impowered to capitulate both
by the Parliament and by Cremwell, the Lord
Gray having no Authority from the Parliament,
but only from Cremeel’s Letter: That he be-
came the Lord Gray's Prifoner only by Lauibeii’s
Order, and that he made no Surrender till the
Aiticles were figned and delivered : That tho the
Lord Gray had protefted againit 1ty (and yet only
an [ntention to do it was proved) he was not
concerned in it, nor bound to take notice of it,
Lazbert beine the Parliament’s Officer, and fent
acainft him by them. "That Articles were to be
expounded by their plain Meaning, and not by
any mental Kelerves pretended by tife Commiil-
fioners: That by the firft Article, he was a Pui-
foner of War, and that it was ftldom known that
the Life of any fuch wastaken ; and thatty the
fecond Article, Life and Safety of Perfon were
exprefly fecured without any exceprien: Thai if
Articles were now wviolated, 1t woul!l muke the
Sequel of the Wars, if any more feilunil o
downright Butchery, fince none weuld « 5. i
truft to @ Capitulation 5 which Muchicl he '
God to averr. That his Efcape out of Prifo:
was no Breach, he being only bound by the A-
ticles to deliver himfelf Prifoncr, which he did,
but not to continue fo. And he concluded, That
e was confident, had ke no better Plea, his Ar-
ticles were fufficient, according to the Laws of
all Nations, to vreferve his Liite,

Then the Prefident asked him, if he had any
thing to fay as he was Earl of Cambiidre ¢ Where-
upon he and his Counfel moved, Thatif what he
had faid and proved was not futisfaltory for the
Averment of his Plea, be might anfwer the
Charge cxhibited, which he had not yet done.
Bur to this, neither the Court nor their Counfel
would yicid, tho they gave ro reafon for it,
fave only that it implied a Defire of Delay ¢ bue
the reafon, as was faid, was, That they knew
had they yielded to that, the Charge had bee
overthrown, fince the Law of Esnpland docs not
admic that to be Treafon which they charged
on him, that he had affifted the King again{l: the
Kingdom and People by levying War, 7Then
the Court told. his Counftl, that Saturday was the
longeft time they allowed them for performing
their part: but the Counfel anfwered, That i
was impoffible for them to undertake ir, and
difcharge their Coniciences to their Client, having
fo thort a time allowed them ; there being a ne-
ceflity of fearching divers Records for Precedents,
which required a competent time, as had been
allowed in former Cafes. But the Court icfufe.
to promife it, only they {ard they would rave it
into their confideration. The Counfel mliicd,
and faid plainly, they declined the Empioymeic
on thefe Terms, and would be lorced to de-
clare 1t.

Monday the 26th, the other two Officers that
had figned the Capitulazion for the Duke and ins
Treops, who had been fent for a great way ofr,
were examined, wio agreed with the former

Witmeis in Matters of Fa®, and allo witk
Lilbain.
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Tilburu, that by figning the Articles, they only
meant the Dake thould be prelerved from the Vio-
lence of the Soldiers, and not from the Juftice
of the Parliament, ‘Then the Counfel began to
plead, and all four 1] poke on the feveral Heads ?f
the Plea. WNr. Heron {poke curforily and ele-
gantly, but not very matertally : Mr, Parfous, a
young Man, fpgl-:_c_boldly, and to good purpofe:
Mr. Chutethe Civilian fpoke learnedly and home:
and Mr. Hales (fince the much-renowned Lord
Chief Juftice of the King’s-Beneb) claborately
and at length, The Heads of their Arguments
follow.
- The Duke being, as was granted, a born Scotch-
man, his Tye of Obligation and Subjettion to
that Kingdom was indifpenfable and indifioluble s
{o that his laze Employment could not be refufed
swhen Jaid on him by the Authority of that King-
dom, no more than a Native of Eugland, living
in it, can difobey the Commands of this Parlia-
ment: whereas any Subjection the Duke owed
the Parliament of Englend was only acquired,
and difpenfable.  That fince no Man can e a
-Subject of two Kingdoms, whatever Tye lay on
him to the Kingdom of Liglard, it was not to
bz put in competition with what he owed Seos-
Jandy it being a Maxim in Law, That major
Relatio trabit ad fe miiorem, and that Fus Origiis
qemo mutare poteft : That there was an Allegiance
due to the King, and another to the Kingdom,
and no Treafon could be without a Breach of
Faith and Allegiance due to them agamft whom
it wag committed, for thefe Kingdoms were two
diftinét Kingdoms; and tho the Allegtance due
to the King was the fame in both Kingdoms, yet
that due to the Kingdoms was diftin€t : nor was
the aftval Adminiftration of the Kingdoms in
the King’s Perfon, when the Duke got his Em-
ployment, Therefore as his Allegiance to the
Kingdom of Scotland was antienter and ftronger
than any Tye that lay on him in Eugland,; o
what he did by their Order might well make him
an Enemy to this Kingdom, but could not infer
Treafon.  2et all this of the Allegiance due to the
Kingdom was foruded on o Common or Statute
Law, as Mr, Huales hinyfelf confeffec afterwards -
but be nrged this well againft thofe who afferted it,
it being the umverfally reccived Maxins at that time,
That whether he was a Poff-natus or Aute-
Aatys, did not appear ; but tho he were, it did
not vary the Cafle, nor his Obligation to the
Place of his Nativiey : and {o tho he were Poff-
#atus, or accounted a Denizen by his Father’s
Naturalization, his Offence cculd not be Trea-
-fon, but Hoftility at meft; and by that fup-
poled Hoftility, he could only lofe his Privilege
of a Denizen, but could not be made a Traytor,
there being no Precedent where ever any Man
was attainted of Treafon for-a hoftile Invafion,
and 1t was queftionable if this Offence could a-
mount to that. Nor conld any Cafe be alledged,
where one born in another Independent Kingdom,
acting by a Commifficn from that Kingdom, and
refiding there when he received his Commiffion,
and raifing the Body of his Army in that King-
dom, and coming into this in an open hoftile
manner, was ever judged guilty of Treafon,
Naturalization was intended to be a Benefit, and
not a Snare 5 o that ore might well lofe it, but
was not to be punifhed for it. And fo when
france and Englaad were under one Sovereign,
divers of both Nations were naturalized in the
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other 3 yet when Hoflility broke out betwixe
them, many fo naturalized fought on the fide of
their native Kingdom, for which none were put
to death, tho divers were taken Prifoners. And
in FEdward the Third’s time, tho he claimed
France-as his by his Right; yet when the Con-
{table of France nvaded Eiglond, and was taken
Prifoner, he was not tricd, nor put to death, but
fent back to France, as being a Native of that
Kingdom. And when David Bruce King of
Scotland vaded this Kingdom, and was taken
Prifoner, great Endeavours were ufed to find a
legal Ground for his Trial, he being Earl of
Huntingdon n Englaid 3 but this Plea waswaved,
for it was found that it could not be done juftly,
that being but a lefs Dzgree of Honour, tho
King Edward claimed a kind of Homage from
the Crown of Scotland, That if the Duke were
on that account put to death, it might prove of
fad confequence, in cafe there was War any more
betwixt the Kingdoms; fince moft of the pre-
{ent Generation were Pof-ueti, and all would be
fo quickly : and yet if the Lord Ferrfax, who
was both a Poff-actus and had his Honour in
Scotland, were commanded to lead an Army thi-
ther, and being taken were pur to death, it
would bz thoughe hard meafure.  For the Duke’s
Father’s Naturalization, it was tiue, by the Sra-
tute of the 25th of Edw, 3. provifion was made,
that Children born without the Kingdom, whofe
Parents were then in the King’s Allegiance,
thould be Denizens: but the Duke was born be-
fore his Father’s Naturalization, which can never
reach him, none but the Iffue after his Farher®s
Naturalization being included within it ; and
the word Heres in the A& is only a word of
Limitation, and not of Creation : nor did his
making ufe of the Affiltance of fome Exglifp
Forces, make him a Traytor. It is true, if an
Englifbman condut a forcign Army, or if a
Foreigner come of his ‘own head, or in a rebel-
lious way, to affift an Euglifo Rebellion, it will
amount to Treafon : for the A& of fuch an Alien
is denominated from the Crime of thole he affifls
here, where he owed a local Obedience, which
was the Cafe of Shirley the Frenchman, and of
Lopez.  But if an Alien come with 2 foreign
Force, tho he make ufe of Zuelifi Auxiliaries,
that only infers a Hoftility, but no Treafon; and
was the Cafe of the Lord FHawrsis a Scotchman,
15 BEliz. and of Perlin IVarbeck, both having
Enelify Help: and tho /7arbeck was put to death,
it was by no Civil Judicatery, but only by the
Will of Heniy the Seventh, who ereted a Court-
Martial for that purpofe. The prefent Cafe was
yet clearer, where the Alien had Authority from
his native Kingdom, and was commanded by
them to make ufe of Euplifh Help: fo that tho
Langdalg's aflifting the Duke did make himfelf a
Traytor, yet the Duke’s accepting of it only in-
fers an At of Hoftility. And whereas it was
objeted, That the Parliament had already by
their A¢t which conftituted this Court for his
Trial, declared him a Traytor ; it was not to
be difputed what the Parhament had power to
do, but no Parliament had ever done the like be-
fore: and the Meaning of the A muft be, thac
he fhould be tried whether guilty of Treafon or
not, fince if the Parliament have already declared
him a Traytor, further Trial was needlefs,  Anrl
it was clear, the Parliament by their Act in Fuly
laft, which declared all the Seets who entered Eh:g-i
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land Enemics, confidered not the Diflinction of born, yet he was no Alien, having enjoyed ali

Poft-natiy nor judged that inferred Treafon, fince
moft of them all were Pgff-nati 3 That many of
the Officers of that Army, who had been taken
Prifoners, tho clearly Poff-nati, were ranfomed,
others banifhed, others ftill in Prifon; why then
fhould the Imputation of Treafon be faftned on
the Duke, when the reft were ufed only as Ene-
mies ¢ ‘

And for the Articles, they made 1t appear,
they were the Publick Faith of the Kingdom,
when given by Perfons publickly authorized,
upon the obferving of which inviolably, depended
the whole Intercourfe of all Nations, and their
mutual Confidence, which 1s founded on all
States being bound by the Acts of taeir Publick
Minifters « That this was not a pure Rendition,
but a Paftion concluded upon Deliberaiion,

wherein the Parliament loft nothing, but on the
contrary were Gainers : T hat the Parliament had

ratified this upon the matter, by voting a hun-
dred thoufand Pounds Sterling Fine, to be the
Price of the Duke’s Liberty : That the fecret
Senfe the Treaters pretended, was not to be con-
fidered, fince all Compalts are to be underftood
according to the clear Meaning of the Words,
and the upiverfal Senfe of Mankind, who look
on Articles wherein Life 1s granted, as a {uffi-
cient Security, not only from the Soldiers, but
from the Civil Powers ; and that thefe Treaters,
when the Arucles were agreed, fhould have
made known their fecret Meantng, otherwife it
was not to be regarded. And 1t was a moft
dangerous Precedent to admit of collateral Aver-
ments of fecret Meanings againit exprefs Words,
much more in a Cafe of Life, and yet much
more in Military Agreements, wherein the Con-
cernments of Armies and Nations were included,
and which concerned the Honour and Security
of all Soldiers. Ard for this divers Precedents
were cited. The Argument ended thus: That
as the Court confifted of Gentlemen, and Law-
yers, and of martial Men ; fo the I'lea confifting
of three Branches, was the more proper for their
Cognizance, a part of it being drawn from
the Law of Englard, another part from the Civil
Y.aw, and a third part from the Martial Law :
And if the Plea in any of the three Branches was
made good (and they doubted not but it would
be found fo in them all) the Court would be fatis-

fied, there was Reafon and Juftice for preferving
the Duke’s Life.

The Court adjourned till Friday the fecond
Day of March, and the Duke being again brought
to the Bar, the Counfel for the People pleaded,
but fo poorly, that all who heard them were
afhamed : But they had one Advantage, that
neither the Duke nor his Counfel were allowed
to fpeak after them, nor to difcover their imper-
tinent Allegations, which made the Duke’s
Counfel obviate all they could imagine they
might fay, though they faid a great deal fo far
out of the way of Reafon, that none could have
thought of it; and yet it was fo weak, that it
needed neither be obviated, nor replied to.

Yet at the end of every Branch of their Plead-
ing, I fhall add the Anfwers againft them, as
they are fet down in fome Notes taken by the
Duke’s Counfel.

They begun with Alienage, and ftudied to
make 1t appear, that though he was a Seotchman

the Privileges an Eyglifiman was capable of, as
being a Peer, a Privy - Counfellor, poflefling
Lands and Inheritances, and marrying in England.
But Naturalization cannet be but by AZ of Par-
liament, and not by the Kiig’s fiugle Deed'; much
lefs by thofe Privileges of which any Stranger might
pariicipale,

Next they urged his Father’s Naturalization,
and fince his Name was not in that A&, as was
in other Aéts of Naturalization, that proved
him to be no Alien, otherwife his Name had
been put 0. From that it rather appeared be was
an Alien, fince otheis found it neceffary to infors
1har Childrens Namesy which bis Father sot dp-
gy proves thz Seir an Alien flill,

They allo urged his being Pef-natys, which
muft be held true, fince he brought no Evidence
to the contrary ; and it being fo, his Tie of
Subjection was as great in Exgland as in Scotland -
Thar Allegiance was only due to the King, and
not to the Kingdom ; That there was a King
when he entred into England, and that though
he was fecluded from the Government, yet all -
Writs were iffued in his Name ; fo that this Ex-
pedition was a Breach of the Allegiance he owed
the King. This was the oddeft Part of all their
Plea, frice bis Charge <was, That be afffied the
Bing againft toe Kingdom 5 and wotw they did plead
he vwwed no Allegiaice 19 the Kingdom, but to the
King, <whom they bad fo lately murdered ; the
Daze's coming with bis drmy being only to relicve
bim from the barbarous Ufaze he had met with.

They allo urged at large, That an Englifbman's
Children, in what plice of the World foever
they were born, were Denizens of England, and
cited many Precedents.  Dut the Mif-application
of them was grofs aud palpable, thefe being of Per-

Jons who awere Englithmen before their Childres

were bern 5 whereas the Duke’s Father was iatu-
ralized after be was borir s [0 that be conld ioi com-
municate toat Privilege to bimy which be did indeed
tranfmnit to bis Ghildren borir afler bis Naturaliza-
11031,

Next, they pleaded, That the Parliament of
Scotland had no power to commiffionate him to
enter into England 3 and that if fome of them
were there, they ought likewife to fuffer for it .
and 1t was fit he {uffered for his Mafters who had
employed him : That it was pity the King had
not fuiiered fooner, They alfo produced many
Precedents of Strangers being condemned as
guilty of Treafon, for Treafons committed in
Lugland 5 as the Queen of Scots, Lopez, Perkis
Harbeck, the Lord Hasris, Shirley the French-
mai, and the Spanifh Ambaffador, AN 1his was
obviated in the former Araumenty where Diftintor
was maae belwist fecvet PraBices, and an open In-
vafien with a foreign Force. They added, Thas
Scottand belonged to the Crown of England, and
fo was to be look’d on as fome of the Countiesof
Englard.  But Scotland had o Subjestion to the
Crown, but only to the King of England, whom:
they bad murdered, and fo they bad #o Potwer fo

judge any Scotchman,

As for the Articles, they pleaded it was nos
in the power of the Army to abfolve any from
the Juftice of the Parliamert, which being above
them, was not tied to their Articles 3 and
therefore, though they confefled the Words
ought to- have been lefs ambiguous, yet they

fad, the Expofition of thofe who figned them
was
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: he admitted, lince every Man was to be
glzsézpounder of his own Words ; and pleaded

fome Precedents about the Expofition of ambi-

ouous Words. But the Words here were plain and

it ambigtions, oily & treacherous LEquivecation was

savented to break them.

Cook, by a [trange Subtilty, faid, The Articles

only fecured his Life during lmprif?nment; 0
that his breaking of Prifon, and betng retaken,
put an end to the Obligation of the Articles.
Though he broke 1ot Piifon, but went out at Door

and Gale, ~ohich wwas o Crime,

My, Steel, Attorney-General on bebalf of

the Commonwealth.

Vv Lord
L%-ILE éounfel for the Earl of Cambridge have
framed their Arguments upon the Fact, as

they conceived 1t proved 3 and alfo by admittance
of the conirary In fome Points. 1 fhall ufe the
fame Method ;5 firft arguing from the Fact, as 1
conceive it ftated by the Proofs produced; and
then by admittance of the contrary, that though
che Fat fhould be as they would have it, that
yet the Law will fall out to be againit t_hem.
The Charge being read to the Prifoner, he
hath thereunto put in his Plea, confilting of
three parts; the Truth and Validity whereof
hath been denied on the bebalf of the Common-
wealth,

Firft, The firft part of his Plea was, That he
was imployed by the Parliament of the Kingdom
of Scotland, not to invade this Kingdom, but for
the Ends declared by them. The Improvement
made of this part of the Plea, 15, That the Earl
was but a Servant in this Expedition, and uncer
the Authority and Command of another, and tied
under Qaths and Penalues to give Obedience; 1if
he had difobeyed, he had been liable to Punifh-
meat 5 therefore it were hard for hun to be pue
nithed for obeying allo: That he hath not ex-
ceeded his Cowmiffion : Befides, the Parliament
of Englaud in their Declaration of the 19th of
February lalt, lay the Blame of this Invafion upon
the Parliament of Scotland : And laftly, That the
Farl’s Cafe is not unlike that of an Ambaffador,
who is not to be blamed for atting againft a
State, 1f he have it in Mandatis, as in the Cale
of the Bithop of Refs, in the Reign of Queen
Elizabetl.

By endeavouring to give Satisfaction to all
which, I fhall difpatch what I have to fay upon
this firlt pare of the Plea.

I fhall admit it proved, That he had that Com-
miffion and Authority mentioned ; and alfo, that
the Rule is generally true, That a Man is not to
be punifhed for an Aét which he doth by the Ne-
ceflity of Obedience, becaufe he hath not folusrm
Arbitrinn, which is required to denominate Ac-
tions either blame-worthy or excufable: but I
fhall eafily prove, that this Rule is capable of
Reftriction, both by the Rules of Law and Rea-
fon; and if we obferve the Diftinctions aright,
which determine this Queftion, we fhall fill find
the Earl of Cambridge within that part which ren-
ders him inexcufable.
 Firlt, The firft Difference is, where the Ation
15 lawful, and where unlawful, which is command-
ed: If it be lawful, a fuperior Command may
difpence with fome Circumftances; but if un-
lawful, the Servant obeying, is not the lcfs to be
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blamed. I never held that Law of Iua the
Saxon King to be warrantable Divinity 3 Serzus

St quid operis patrdrit Die Deminico ex priecetto

Domuni fut, libeir efio, if the Precept it fef were
unjult.

Now for the Action in queftion, wherein this
Earl'was engaged ; 1t 1s not defended by his own
Counfel, the Difpute being only d: mods, whether
he be to be punithed as an Enemy, or as a
Traytor; though if this Argument held, he
were neither way to be punithed : and therefore
certainly the Neceffity of his Obedience is no Mi-
tigation for his Crime ; and if it thould, Emp/on
and Dudley, with all their monopolizing Succef-
{ors, had been unjuftly cenfured, who always have
had Patents and Commifficns from Authority to
plead : And fo alfo all that Catalogue of former
Traytors, who have hatched their Treafons and
Defigns againft this State i foreign Parts, and
have ever had th: Pope or foreign Princes to
put a Stamp of Authority and Command upon
them, muft by this Argument be in fome mealure
juftified.

It was never expefted from any under Com-
mand, to write himfelf more a Servant than ufue
ad aras, thole being the Hercules*s Pillars whereon
a Non plus ultre is written 5 and therefore who-
ever exceeds thofe Bounds, he will find it to be
at his Peril,

Secondly, The {econd Difference is, where the
Inftrument is inanimatym, and where an aétive
living Inftrument: Of the firft it is truly faid,
Inftrumentt nulla vis, all being therein attributed
to the principal Efficient, but otherwife of the
other. From hence the Statute of 1, 2 PAil, and
Mary, c. 10. did jultly repeal the Statute of
23 H. 8. ¢. 20, which had punmithed a Man for
‘T'reafon, though he becamie noir compos Adentis
before the Execution.  And no lefs juftly did
25 Ed. 3. de Proditisuiihus, by the Word | lna~
ginaton] alter in the like Point that Law which
was in ufe till then, concerning fuch a Perfon’s
committing the A& of Treafon, fuch an one be-
Ing no better than gzafi inanimatus.  But who can
affirm this Earl to be other than an aétive and
vigorous Inftrument ¢ #oi modo wivit, fed in Se-
natui veiit, being a chief Member of that Par-
liament, under whofe Command he would thelter
himfelf ; and by that Means he is a Mafter ra-
ther than a Servant, and fo met with by that
Declaration of she Parliament of this Kingdom,
of which he would have made an Argument for
him{elf,

Thirdly, Where there is Necofitas cnlpadilis,
the Law will not excufe, as it will where there is
no Crime in contratting the Neceffity. Thefe
who in former times gave Victuals and Provifion
to Sir fobn Oldcaftle, were not punifthed as Tray-
tors, becaufe they did it (fuy our Records) gio
timore Mortis, {5 recefJerunt quam cilo potucrunt,
3 Inft, 0. And upon this Reafon feems that
Opinion of Tremaylz to be grounded in 21 A, 7.
39. That a Servant may juftify the killing of
another, to fave his Mafter’s Life, if he canport
otherwile efcape,

But if one being drunk commits a Crime,
though he hath not properly and immediately
the free Exercife of his Will; yet the Law re-
putes him wgluntarins Demon 3 and he is not at
all the lefs excufable by ocur Law, 1 8, 257,
4 li. Beverley's Cafe: and by the Philofopher’s
Rule, fuch a one doth ignorans, not per igioran-
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tizin agere 3 and is therein fo far from being ex-
cufed, that he is therefore to be doubly punifhed.

Now to aflume, that whereby the Earl’s Coun-
{e] would excufe him, wiz. his Oath and Com-
mifficn, renders him the lefs excufable ; -becaufe
both are flrong Arguments of a free and full
Confent: for who can imagine them of Scotland
1o be fuch mean Statifls, as to think that Oath
equally obliging, which was compullive to the
fame, if freely taken; or that that General {fhould
be trulted with a Commiffion over all their
Forces both by Sea dnd Land, as his Commifiion
runs, who'e Heart as well as Hand had not 1m-
braced it? And truly, they that have heard his
Letters read to Sir Adarmaduke Langdale, wherein
he prays for the Increafe of the Diftraltions at
Londein, and for his Friends at Culehefter, would
rot judge him an unwilling Inftrument, but one
exceeding, rather than falling fhort 1n executing
his CommilTion.

Laflly, Neccfiity of Obedience may excufe in
privatis, but never i publicis,  1f a Feme-covert,
together with her Husband, commit an Act
which in another would amount to Felony, yet
in her it fhall not, becaufe fub poteflate wiri,
22 Afl. p. 40. but otherwife the Law is in point
of Trealen; and {o 1s the Judgment of my Lord
Feinlam 3 Nee valet Privileginm (fach he) contra
Remgublicain,  And as to the Cafe of an Ambaf-
fador urged on the other fide, and in particular
of the Bithop of Rofs in the Days of Queen E-
lizabeth 5 1 anfwer, Furft, The Privileges of thole
who are entertained as Ambafladors, are very
oreat, and not to be made Precedents, oraflumed
by any other; whence Proregis Dedecrs reduiiaat
i Regean : and thercfore before 25 Ed. 3. it was
Treafon to kill an Ambaflador, 22 4. p. 49.
And from hence might arife that Privilege
fthewed to the Bithop of Rgfs.  Secondly, It
appears rather to be an A¢t of Grace than of
Juftice, that the Bifhop was freed, becaufe he
was fet at hberty after a long Imprifonment;
which if not liable to the Cenfure of the Law, he
fhould not at all in Jultice have endured. Alfo
by the Judgment of my Lord Bacon, cited by
the learned Doétor on the other fide, in point
of Conipiracy againft the State, even an Am-
baffador 1s not privileged; yet of this Bithop
learned Camden fauth m his Eliz,  Fuit liberatus,
gui Rebellioni  clam faces fubjecerat,  All which
were Arguments of Grace, and therefore that
Cafe will be no Precedent for this, wherein alfo
Confpiracies and Correfpondencies with many of
this Nation have been proved, and are otherwife
nototious,

And for that inevitable Labyrinth, out of
which the Earl of Cambildge cannot extricate
himfelf, but that whether obey or not obey, he
is under a Mifchief, he may for that thank him-
felf ; wolemtt won fit iwjuria: this is like the
Plague of an erroneous Confcience, which whe-
ther obeyed or not, proves a Tormentor to its
Subjett.

Secondly, The fecond Part of the Earl’s Plea
is, That he is no Euglifhman, notwithitanding
the Naturalization of his Father; which, in

eftet, is as much as to fay, and fo it hath been
infifted on, he is by Birth a Scotfinair, and by
confequence an Alien to, and not triable as a
Traytor by tue Laws of England,  Concerning
the hanaling of which Queftion, it being that
wherenpon tie Validity of e cther two doth, in

my Judgment, principally deperd ; T fhall firft
anfwer the material Objeétions which 1 conceive
made by the Counfel on the other {ide, betore I
offcr any thing pofitively to aflert the Invaliduy
of this part of the Plea.

Oby. It bath been faid, The Proof is nst elzar
for the Earl of Cambnidge’s berity a Poft-natus ;
viz. one born after King James’s Accefs to the
Crown of Lngland; and that being bur e non
liquet in favorem vitee, the meft favenrable Ceui-

fruilion is to be taken fer the Prifcucr.

Anfw, Firft, 1-deny that the Proof amounts
to no more in this Partcular than a e liznet 5
for there 1s one pofitive Witnefs that fpeaks di-
reCtly to the Earl’s Birth after King Fames’s com-
ing to the Crown of England : another fpeaks to
the Earl’s own Confeffion, being about two or
three and forty years of Age, which fpeaks Lim
born {ince that time; and a third fpeaks o tha
common Report of his being born fince: and
if the Proof were but femiplena pichitis, yer as
Lradton faith, that amounts to a Prcfumption ;
and, faith he, Prefumptioni flabitui dowee tiuletur
in conlrarium, elpecially when the Farl himfelf,
who fhould have proved the contrary for the
making good his Plea, hath offered rnothing
againit 1t; and being asked, never abfulutely
denied 1,

Secondly, Ido agree, that what the Jewifh
Expolitors obferve in the Expofition of their
Laws, which founded in favour, is to be obferved
in our Law, 1n thofe things which we ufaally fay
the Law favours; wiz, Faveres fin! ampliidi
and that {tri€t Expofitions are ,only for penal
Rules, according to that of the Civilians, Confi-
tutio penalis non excedit Cafim : yet we fhall find,
that where the Penalty of a penal Law is againft
one or few Perfons, and the Benefit redounds to
the Generality, in that cafe even a penal Statute
fhall be taken largely againft the Offender ; o
the Rule 1s put, Plow. Com. 36. Plar's Cafe,
where it is refolved, though the Statute of 1 R. 2.
¢. 12. give an Action of Elcape againft the
Guardian of the Fleet, yet for the Reafon above-
faid, 1t 1s, though a penal Law, by a benign
Interpretation, to extend to the Sheriff of Lcx-
doir: and in like manner, if there were any La-
titude in Cafes of Treafon and Murder (as there
is not) yet to extend it on the behalf of the
Prifoners, might prove to many thoufands ci-
aclis Mifericordia,

Thirdly, Add to this, that the Law of Englard
is {o tender of the publick Weal, that thoush in
other Cafes 1t may feem to infift too much upon
ormalities, yet herein it will difpenfe formetimes
with its moft certain Rules, Hence it is, thut
if one pafs over another’s Land without his Cor-
fent, to fetch a Falcon, or the like, ke may be
punithed as a Trefpaffer 5 but not fo, if to hunt
or kill a Fox or an Otter (which Inftances I
fuppole not unfuitable to the Prifoner) becaufe
thefe are Creatures contra bonrn Publicnm 3 which
Reafon the Book gives of the Law in that Cafe,
12 F. 8. 10. For the fame reafon' no Man fhali
be punifhed as a Trefpaffer for ereting Bulwarks
on another’s Land, Dyer 36, Maleverer’s Cafe.
And hence certainly was the reafon of that an-
cient Law, That capital Offenders, who had
tranfgrefled againft the Law, had Lupina Capita,
and might therefore by the Juftice of Lex tationis,
arte perire fuay wherein the Law Tollowed
Noture Ordinem : The Rules of Nature are moft

conftant,
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conftant, yet for the Prefervation of the whole,
it will fometimes contradict itfelf; as to pre-
vent a Vactum, and the like, what an IIWEI‘ﬁU!-‘l
do we fee of Nature’s moft conftant and ordi-
nary Rules? Do not they then in this pove
fomewhat unnatural, imbrace a Cloud inftead of
Qubftance, that fear not to omit the weightieft
things of the Law, rather than In Cafes of in-
vincible Neceffity, -difpenfe with fome Formali-
- '

Inestf)l:.j.. But though the Earl of Cambridge were
o Poft-natus, yet he is quafi Ligeus acquifitus
aito England s and if fo, as bis Allegiance began
coith an AG of the Nation, fo 1t might determine by
an Af of the fame Power, to wit, by Command
from the Parliameit of Scotland, o

Aufew, Firft, The Strength of this Objection,
if admitted, would, as I conceive, by a new in-
vented Diftinétion, overthrow the learned and
folemn Refolution of all the Judgesand Chancel-
lor of Eugland, 6 JFac. in Calvii’s Cale, where-
in all Allegjances that the Wits of Men could
imagine, are enumerated, anc} they are but four,
viz. Ligeantia naturalis, acquifita, localis, and Je-
galis : and by the Judgment of that Cafe, prer!.
Calwin, Son and Heir to Fames Lord C’fz[-vuz_ of
Colcrofs in Seotiand, born three Years after King
Fames's Accefs to the CI:DWI] (as qlfn a}l other fo
born) were adjudged Subjects of this Kingdom of
Lugland, Ligeantia naturali, by the beft and
higheft Allegiance, without any gwaf atall, in
the fame kind, and to all Intents and Purpofes
that any natural-born Englifoman was.

Secondly, The Objection feems to me not only
to beagainit the Judgmentof this Cafe, butagainit
Reafon alfo: For what Acquifition is there by
the Party, or what contributes he to it, whether
he be born in this or that Time or Place? The
Conceit that there 1s any At of the Party’s in
this (asthere muft be to make a Quafi Ligeus ac-
guifitus) feems to {avour of the Pythagorean Me-
tempficofis, or that Opinion of Plato, whoheld a
Pre-exiftence of Souls, which after caine into the
" Bodies, tanguam in ergaflula,

QOby. It 15 wuconfificint to bave two natural Alle-
giaices to two feveral Kingdoms, asit is impoffible to
have fwo Futhers 3 i1 which Cafe major relatio tra-
het ad fe minorem : And in that Cafe the Earl is
rather 1o be reputed a Subjeét of Scotland, where be
was bori, than of England.

Anfw. Firlty It is indeed inconfiftent that the
fame Perfon fhould in two feveral Kingdoms have
two original Allegiances, in a phyfical Acceptati-
on, to wit, to be fo born: Yet by conftru@ion
of Law, he that is born in Scotland may have an
Allegiance to England, equivalent with the other.
Thus Calvin by the Refolution of that Cale was
Scotus patria, and Auglus privilegio,

And thus, without any contradiftion, it was
ever held for Law, That the Natives of Gafeoizn
and Agriiain, and thofe other countries which
were geographically out of Eugland, were yet in
confirultion of Law equally Denizens and Sub-
Jelts of England with thofe born here; in regard
of one Allegiance and Proteftion wherein they
were equally involved, 27 Af. Pla. 48.

Secondly, No Allegiance which gainsthe Name
of Aa &S Nuturalis Ligeantia, can by the com-
mon Law of Exugland be divelted, thongh other-
wife it may be by the civil Laws, there being no
Magis {3 Minus thar it is capable of, which the

Objection would fuppofe. And the truth is, the
Vour. I, '

9

Refolution of Calvin's cafe anfiwers all the Suppo-
fitions of any future contingencies, and pofitively -
refolves, That this Allegiance cannot poffibly be

loft by any Matter ex poft faffo, no, not by
Difference of Defcents and Governments, 5 Lt.

27. And what 15 agreed to be inherent to a2 nati-
ral born Englifhman, belongs alfo to a Poffuatus,
Non poteft patriam in qua natus éff exvere, nec Li-

geantie Debitum gjurase, 1 Inft, 124,

Thirdly, And for the Inconfiftencies of Alle-
giances that the Objeftion feems to infinuate, in
the Cafe of competition between the Kingdoms,
Braflon hath met with that Suppofal long fince;
Li. de dccep. 427. {peaking of one that is ad fi-
dem uirittfque Regis, fi contingant guerram accidere
thier Regia 5 putting the cafe of one born in Fraice,
and indenized in England, Remnaieat perfonaliter
cum ¢o cur Ligeantiam fecerity & faciat fervitinm
debitum ei cum quo o ficterit in perfona.

Qb). Though the Earl of Cambridge were 4
Polt-matvs, set, as this Cafe is, it makes bim ot
to differ from an diien, becaufe the Kingdoms of
England and Scotland wwore ar the Time of this In-
vafion divided, and there were then feveral Admini-

frations of their Powers s from whence a donble

Allegiance is to be confidered, Regis & Regni.

Anfw. Fuft, If we look upon the judicial
powers of the Kingdoms in a legal confideraion,
even at the Time mentioned in the Objc&ion,
befides the Union of the Kingdoms made by force
of 1 Fac. cap. 1. we fhall find as ftrong ftipula-
tions and engagements by Treaties, confirmed by
Parliament and otherwife, betwixt the Nations,
as were poffibly to be made; none of which were
repealed at the rime of this Expedition : And fo
far from that, that the Earl hitafelf hath often
at the Bar profeffed, That neither his Com-
ing or Commiffion were againft the Parliament
or Kingdom of England, How then were the
Powers of thefe Nations fo legally and judicial-
ly different? |

Secondly, The Union of the Laws and Go-
vernments of thefe Nations was a Thing defired
and endeavoured by fome, as may appear by the
latter part of the Statute of 4 Fac. cap. 1. but
it was not effeted. Therefore the Diftintion
of the Kingdoms was taken into confideration in
Calvii’s cafe, where [Regna] was one of the
Nomina gperativa, ana granted, That though the
Kingdoms, Laws, and Nobilitics of the Nati-
ons of Lugland and Scotland were feveral and di-
ftinCt, yer the Allegiance of all born in either
Nation after the Union was one and the fame.
And the Pleading of that Cafe [ which beft de-
notes the Law) demonftrates this, That fuch Di-
ftinction of the Kingdoms was under confideraci-
on: For the Pleading was, That Calvin was
born extra Ligeantiam Regni Regis Angliee, and
fra Ligeantiam Regni Regis Scotic. And the
learned Chancellor of that Time faith, in his Pofi-
nati, thatthe Judgment was, Thatneither Calvin,
nor any other Poft-nati, were Aliens to the King
or Kingdom of England.

Thirdly, It s agreed on the other fide, That
there was alwaysone Ligeantia Regis: And there-
fore, even thence, I do infer that there was alfo
one Ligeantia Regniy becanfe that Allegiance
which was due to the King,. was certainly due to
himin his politick Capacity, though not to that
only, or divided in the Subje&t from his natural
Capacity. However, it may be faid neverthe-
lefs, as it is in Cafvit’s cafe, (by a Communityf

0
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of Propertics) that 1t was due to the natural ca-
pacity alfo, wiz. as it ought ever to be accom-
panied with the politick ; thence it was but juft
in the Parliament, notwithftanding the King’s
perfonal command and oppofition againft them,
yet to permit the taking of the-Qath of Alle-
gjance, and not to abolifh it till after his Death,
it_being ad Legem Legatio; yet the perfon was
{0 neceffary, that without it, it had been ridicu-
lous to adminifter it in the Form it was, in which
cafe majus dignum trabit ad fe minus. And hence
'ilgwas that  capital crimes committed in one

ing’s time, might be procceded againit after
the Death of that King, 3 Ed. 3 Fitz. Reatiach.
18. & Bro. Cor. 178. If the King had pur-
chafed Land to him and his Heirs, tho’ the Word
[Succeffors,] the Word of his politick capacity,
had not been mentioned, yet he was ferzed there-
of in Fure Coronce, 43 Ed. 3. 20, And 1f Land
had been given to the King and another, and
their Heirs, they had for the fame reafon been
Tenants in Common, and not Joint-Tenants,
Com.239. for the fame reafon. And though
many of thofe Perfons who have been Kings have
often opprefled, inftead of preferving their Sub-
jeéts, yet ftill that which Braffon hath faid upon
the fame Ground remains true of the Regal pow-
er, Noiw alizd Res poteft, quam quod de jure po-
feft, his Office ftill being ex Officio, as 2 Litl.
Co. Wifemar’s Cafe, faith; and Fitz. Nat Brev.
113. out of the Regifter, to provide for the pre-
fervation of his people. And if any other con-
ftru&ion fhodld be made, then it mult have fol-
lowed in the King’s perfonal Abfence, Minori-
ty, or Difability, the Kingdom muft either have
been but weakly, or not at all governed, From
all which it may be inferred, That the Obliga-
tion and Allegiance which was owing to the
King, did include that which fawo fenfiz was the
Kingdom’s alfo.

It remains now that fomewhat be {fpoken for
the further invalidating of this part of the Plea;
whercin I fhall,

Firlt prove, That one born in Scot/and, after
the Union of the Crowns, cannot be to any put-
pofe confidered asan Alien to Eirgland.

Secondly, That though the Earl of Cam-
bridse had been born before the Union, yet he
had not been an Alien to Eugland, partly from
a national Confideration, but more principally
from perfonal Confiderations ; viz. 1. By reafon
of his local Allegiance both in Scofland and Eng-
laiid. 2. Ligeantiz acquifita; and that by the
Naturalization of his Father, or his own Dent-
zation.

Thirdly, That though he had been an Alien,
vet as this Cafejs upon the proofs, he will prove
eriable for Treafon by the Laws of this King-
dom,

Before I {peak of any of thefe, I might touch
upon that part which layeth Murder to the
Charge of this Earl; it having been fully proved
that feveral Perfons by name, amonglt many
others, were flain and murdered by the Scotifs
Army. And to make him punifhable for this
Crime there 1s no need of Denization; it be-
ing an Offence in itlelf againft the Law of
God and Nations, and no Truft requifite to be
an Ingredient to it, as is required in Treafon.
- Hence we find Rape punithable in Zagland,
committed by a Scot, 13 Eliz. Dyer 304. and
Murder done by the Lord Zaunchar, of the fame

Nation, 9 Co. 116. where we find him indifted
by the Name of Rober! Creighton, Efq; Which
together withthe exprefs Authority of 11 Zd. 3.
Fitz, Brev. 473, are, by the way, fufficient War-
rants for our charging the Prifoner by the Name
of Fames Earl of Cambridge, withour mention-
ing his Dukedom, as he hath often intimated we
fhould have done.

And if the Earl fhould fay he killed not thefe
perfons himfelf, his Counfel can foon tell him
that’s not material, the Law being, That if di-
vers Perfons come to do an unfawful A&, and
one commit & Murder or Treafon, 1tis fo in all.
1 Mar. Dyer 38, 13 H. 4. 13. 9. £d. 2. Fitz.
Cor. 433. But the truth is, I fhall not rely upon
this, being not willing fo high an Offence fhould
pafs under any other Name than that of Treafon
Therefore I pafs to thofe afore-mentioned Confi-
derations, which will evince his Crime to be no
lefs than Treafon.

1. As to the firft of thefe, there being fo
much faid in the Argument of Calvin’s Cafe,
I thall omit the citing of any thing particularly
from thence, and felet fomething from the Sta-
tutes made fhortly after the Union. It is agreed
by all Hiftorians that thefe two Kingdoms were
antiently but one, Divifos orbe Britanios, &
fubdufla Britaumia munde, Thence it is obferva-
ble, that in the Preface of 1 Fac. cap. 1. by the
Accefs of the King of Scatland to this Kingdom,
the Parliament {peaking of the Union, correét:
themfelves in thefe Words, Or rather a Re-uni-
ting of thefe two Nations, (though antiently but
one.) If fo, this Re-upion amounted to no lefs
than (as 1t were) a national Remitter of the an-
tient Union,

For the Settlement of this Union, Commifii-
oners were chofen to compofe fome Differences
betwixt the Nations, and to confider what was
fit and neceffary to be done for the Common-
weal of both Kingdoms, 1 Fac, cap. 2, Thele
Commiflioners confult long about 1t; and be-
caufe they could not perfet it within the Time
prefixed, ar Act pafleth for longer Time, 3 Fac.
cap. 3.

Pﬂt length the Work 1s finifhed by the Sta-
tute of 4 Fac. cap. 1. By which all Statutes
that exprefs or imply any ftrangenefs of the one
Nation to the other are repealed. And more-
over, it doth enact and fay, That if there bad
appeared any other Statutes of this Realm: of Eng-
land, wherein any thing is ordained, enafied, and
eftablifbed, expreflly and by name againf? the Scotifh
as Enemtes, or Scotland as an Euemy-Cuottitry to
the King of this Realm, or the State of the fame;
e fhonld, for fo much of them as concerneth Scotifh
Men or Scotland, bave niterly abrogated and anni-
led the fame, fecing all Eumity and Hoftility of for-
mer Times belween the two Kingdoms and Peopls is
now happily taken away, Sothe Statute, After
which it feems as ftrange, that any born 1 Sest-
land after and during the Continuance of that
Union, fhould make themfelves firangers to
England ; as if natural-born Englifimen thould
have made the fame Allegation. *

In the aforefaid Statute of 4 Fac. 1. thereisa
Claufe, That no Scotifbman coming into Englaid
to profecute the Law againft any Euglifbman ot
fending in Scotland, is to be arrefted here, ex-
cept for Treafon and Murder. And in the latter
end of the A&, amongft other Things, It Isen-
acted, That if any Englithman fosld commis Trea-

ot
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o pther Crimes in Scotland, and come into
/Ef;n?aﬁd, be fhall not upon bf_s Apgrebe;:ﬁa?z bere be
fm‘u intp Scotland, fo have bis Trial there, but be
1ried sobere he is taken. But the Statute _of
7 Fac. cap. 1. which was the Year after the Refo-
{ution in Calvin's Cafe, repealed that Claufe of
4 Jac. 1. laft mentioned, as to all Oﬂi?nces but
Treafon, leaving the Offenders in that kind to be
tried in the Kingdom where they were apprehended.
And though the Statute fpeak only of Eng-

lifl, yet the like Act was to pafs in Scotland,
in cafe any of that Nation committed Treafon

here 5 elfe neither was to be binding to the Na-
tions.

2. In the next place, fomewhat may be faid
from a national Confideration, to prove the Earl
no Alien here, though born before the Union :
Not that my purpofe is to endeavour the Revi-
val of that antient Homage done formerly by
that Kingdom to this; it is not worth the men-
tioning, in comparifon of that Love and thofe
Engagements which have been betwixt us: Gens
G fHmme Was heretofore faid of us, and, if it
may be, I with fic fimus in @vum. But becaule
fomewhat hath been on the other fide cited from
the Stories of Bruce and Baliol, in the Days of
Fdward 1. and for that I find both Law and Hi-
ftory afford fome Matter for this Argument, I
hold it my Duty not to be altogether filent in
what paffed in thofe Times, and fince. 1 will
not infift upon thofe feveral Appeals made by
Magdalpbus, and others of the Scotifb Nation, to
Edward L. contra cuflodes Scotie, and againft the
Kings of Scotland themfelves: All Arguments of
Allegiance then acknowledged from that King-
dom to this.

But to inftance in fome Precedents nearer to
this in quettion, Symon Fryfel, in 34 Ed. 1. Auno
1300, 2 Native of Scoland, came in an hoftile
manner from that Kingdom to invade this ; and
being appréhended here, he was condemned as a
Traitor, The Words of Mar. IVeff. 456, con-
cerning him are, That he was @ tursi Loudinenfs
per plateas diftrafins, ut proditor,

In the fame Year of Edward L. William Wallis,
the Commander in chief of the Scotifh Forces,
and a Native of that Nation alfo, as the Priio-
ner was, came into this Kingdom; and being
apprehended, was, faith Walfingham, fol. 61.
Londonias ufgue duilus & pudicialiter condemnaius,
trabitur, fufpeaditur, & ultimo decollatur 3 though
he pleaded, as our Hiftorians tell us, what this
Earl doth, That he was a Subject of Scotlaid, and
not of this Kingdom, and therefore ought not to
be tried here for Treafon. In 42 Ed. 3. cap. 3.
in the Lord Beaumont’s Cafe, when it was replied
that the Party, objetted againft to be an Alien,
was a Scotfnain, the Plea is no longer infifted upon.
A Protettion gquia profeffurns lies not into a
Country that 1s within the Allegiance and Pro-
tection of England, 7 H. 4. cap. 14, Yet we {hall
find the only Reafon given wherefore it was gran-
ted into Scotland, was becaufe of the Wars that
were then betwixt the Nations 5 7 Ed. 4. ¢ 27.
Alfter the cealing of which Wars, it may be col-
leted by the Book, a Proteftion would have lien
no more thither, than it would have lien into
Wales or Ireland,

In 13 €9 14 Eliz. Dyer 304. one was arraign-
ed for a Rape. At the Return-of the Penire Fa-
¢ias to try him, he pleaded that he was a Seosf
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man, and- defired a Medietate Lingne, which
Manner of T'rial is granted to Aliens by the Sta-
tutes of 27 & 28 Ed, 3. But by the Judgment
of the Judges of both Benches it was denied him,
for this reafon, amongft others, Becaufe, faith the -
Book, a Scoffman was never here reputed for an
Alien, but rather a Subject.

Ol;. Whereas it hath been faid, This was be.
caufe the Statutes of 27 {7 28 FEd. 3. were made
when Scotfmen were generally reputed Subjects to
this Kingdom :

Anfw. 1 anfwer, 1ft, That the Book gives no
fuch Reafon., 2dly, To affirm this, is to fuppofe
the Judges, by fuch a foreign Conceit, to go a-
gainft the exprefs Provifion of two Adts of Par-
liament, and the conftant pradtice in purfuance
thereof,

In the fame Year of 13 Eliz. in the Cafe of the
Duke of Norfolk, the Evidence of the Bithop of
Rofs, a Scotfman, was offered againft the Duke by
the Counfel for the Commonwealth ; which the
Duke oppofed from the Judgment of Brafion,
That a Foreigner’s Teftimony was not in that
Cafe to be received. Buc Cataline, Chief Juftice,
though he fays nothing to Braffen’s Opinion
touching Exterovum Teftimontum, yet he gives the
Rule of the Court, That the Teftimony was to
be received. Camden’s Eliz. 214.

After this Time alfo the Queen of Secofs was
tried in this Kingdom, though nat upon the Sta-
tute of 25 Ed. 3. yet upon the Statute of 24 Eliz,
cap. 2. then in force, And though in the Pro-
ceedings of that Bufinefs Commiffioners of both
Nations met, and that the Seots Commiffioners
did proteft, that though they did join with our
Commiffioners, yet they did thereby make no
Acknowledgment that they were other than a Fo-
reign Nation to this ; yvet the Euglifomen protel-
ted againft that Proteftation, as we find in the
Hiftory of thar Queen.

2dly, But to pafs from this national to a more
perfonal Confideration, and from thence (though
he were an ile-natus) to prove the Earl liable
to Panithment for Treafon againft this State, and
that by a local Allegiance both in Scotland and
England : Wherein it muft be granted as a Prin-
ciple, and cannot be denied, but that if an Alien
come nto this Nation, and there abide and com-
mit that A& which would always be Treafon
in an Englifh Subject, 1t 1s by the Law Treafon -
in him during that Abode, becaufe he oweth Lo-
calem Ligeantiam, and the Indi¢tment againft him
thall fay contra Ligeantie fee debitum, 7 4. Cal-
vin's Cafe. Thus in 306 Ebz. the Portugals here
in England join in an At of Treafon with Doctor
Lopez 3 and it was adjudged Treafon in all.
Thus this Earl, tho he had been born before
the Union, yet he lived in Seotland alier the
Union, and at the very Time of this Invafion,
whereby he became a Subject, at leaft Locali Li-
geantia, .

So in England allo, not only by his former Re-
fidence here, which he will fay perhaps was a-
voided by his Removal hence, but by his late
coming in, he became Ligens here Locali Ligean-
tia, becaufe he came from a Kingdom then, by
his own Confeflion, in Amity with this, This
was the Cafe of Shirley, a Frenchman, 4 Mar.
who came from France, then in Amity with Lng-
land 5 and being taken levying War in an ho-
ftile manner, was indicted and executed as a Trai-

* C 2 tor,
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. tof, Dyer 144. And as the Book puts ity 5 L.
Calvin's Cafe, if he had had Iffue here, that If-
fue thould have mnherited.

.~ a4thly, Inthe nextplace, I fhall prove the Earl
of Cambridze (though he had been an Anfe-natus)
to bea Subjed of Ligland Ligeantia acquifitayand
that by the Naturalization of his Father, or by his
own Denization, Bue, Firft, as to the Naturali-
zation of his Father :

1. The At of Parliament hath been read and
proved, whereby the Father of this Earl, by the
Name of Fames Marquils of Hamilton, Earl of
Cambridge, in 21 Jfac, was naturalized to be to all
intents and purpofes a Subject of this Nation,
as 1f he had been here borny with a further
Claule, That his Heirs might inherit and pur-
chafe any Lands, Tenements, (¢, By which Act
it clearly appears that chis Earl is naturalized al-
fo: For, 1ft, though in the Cafe of a Deni-
zation there may need the Word Heirs to extend
it to them, becaule it goes as it is limited, it
may be for Life, in Tail, or upon Condition,
g £d. 4. cap, 5. yet it is repugnant to {uppofe
that in pomnt of a Naturalization, becaufe he that
1s born in Lngland, as by Relation this makes him,
without any other Expreflions, conveys the Right
to his Hews, Hence Naturalization 1s never
lemporanea, though data, 1 Inff. 129, 2dly,
Heve are not wanting Words neither, that reach
to the etrs, if neceffary 5 for the Actis, That
his Heirs may inheric and purchafe, €%, And
in purfuance hereof it is notorious that this Earl
hath done both. But we fhall find that often-
times no more gocs to exprefs a Naturalization
than this 5 no other Expreffion is ufed to import
the Privilege of being £ugli/h, to them that are
born of Euglifh Parents beyond-Sea, but only
that they may have,-and freely bear the Inheri-
tance within the fame Allegiance as other Inheri-
tors, 25 Ed. 3. De natis wltra Mare, And in
3 H. 6. cap. 55. fall and his Wife brought a
Writ of Zogver ¢ The Tenmant pleaded that the
Feme was an Alien, The Demandants reply,
That the Feme, n the Time of Hewry IV. was
enabled by A& of Parliament to purchafe Lands
and Ternements, &e. With which Reply the De-
tendant’s Counfel refted fatisfied, as if the Repli-
cation cxprefled it {ufiiciently that the was patura-
lized 3 and thercupon-demanded View.

Obj. But it hath been objected, Thar this A%
can have no other Effelt than if the now Earl’s Fa-
ther bad been borir in England : And though be
were a pative Englhithman, vet baving Iffue, this
Earl, by a native Scotfwoman i# Scotland, the
Iffue thereby remains an Alieir, thongh bis - Father
socre aaturalized or born in England.

Adafew. 1. 1 fhall eafily grant both that this Earl
wiis fo born in Seotland, and that the Naturaliza-
tion amounts to no more than if the old Earl had
been born i England 3 butdo deny the Inference
drawn from thence, That therefore the now Earl
muft be an Alien : For though in former Times
fome Controverfy hath been touching this Quefti:
on, viz. Whether the Iffue of an Englifhman, go-
ing out of the Kingdom, born of an Alien Wo-
man, fhall be a Subje® of Exgland, or no 5 yet
I take the Law to be clear at this day, that fuch
Iffte is a Subject of England.

By the Common Law, if Father and Mother,
both ZEuglifs, havé Iflue beyond-Sea, that -Iflue

15 Higlyh, 1 R. 3. 4. the Statute of 25 Fd. 3,
De uatis nltra marc, being declarative of the Com-
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mon' Law, 42 Ed. 3. cap. 10.- And if theé Reas
fon and Practicé'of the Law be examined, we
fhall find it to be the fame, where the Father only
15 Englifh, for thefe Reafons : -

Firft, -Becaufe'at this day any Perfon may go-
from this Kingdom- to- another without Licence,
tho he be neither Nobleman, Merchant, or Sol-
dier, except fome Reftraint by a Ne exeat Rep-
awm, Proclamation, or other A& of- State be a-
oainft him, So-1s' it refolved, 12 & 13 Eliz.
Dyer 296, And though all, except Perfons fo
qualified, were reftrained by 5 R. 2. cap. 2, yet
that Statute is’ repealed by the Statute of 4 Yac,
cap. 1. made principally in reference to Scotland,
Therefore however the Law may be as to fuch
as o when prohibited, or who ftay beyond-Sea
when commanded to return ; yet as to all otlers,
at this day, and always as to Noblemen, as the
Father of chis Earl was, upon whom no Reftraint
was ever put by Common or Statute Law, cer-
tainly the Law 1s otherwife, efpecially when the
Removal is to a Country in Amity, as Sceiland
was. -

Secondly, Partus fequitur femen, by the Com-
mon Law: Therefore, in 4 Ed. 4. 25. Statham
Villen, 9. if a Freeman marry a Nicef, and have
Iflue, that Iflue is free ; but otherwife, if the
Man had been Villain, and the Woman free,

Thirdly, The Woman Alien by the Marriage
is indenized, and the Iffue then mult needs par-
take of the privilege. And it appears by 26 Ed.
1. Rot. Parl, 1. that when Edmond, the Brother
of Edward 1. who married the Queen of Na-
varre, died, all the Judges refolved fhe fhould
be indowed. And what though fhe fhould not,
as in other Cafes it hath been doubted, yet that
hinders not, but during Coverture fhe was inde-
nized, and that’s enough to indenize the Iffue;
If a Nief marry a Freegan, it 1s and hath been
a Doubt, whether this be a perpetual Infran-
chifement to the Woman after the Death of her
Baron : But it never was doubted but that both

. herfelf, during Coverture, and her Ifiue ever

after, were ntranchifed. Li2, Seft. 187. 1 fi-
flit. 136.

And for exprefs Authority in the Point in
hand, befides the antient Authority of Abrids:
Afl. 39. tit, Baflard. 7. and Bro, Denizen 21, 1t
was the Judgment of all the Judges of Fuglaid,
2 Ca. in the Dutchy-Chamber, betwixt the King
and Eaton, ulually called Stephenfon’s Cale, the
Record whereof is ready to be produced; wherc
Judge Yelverton and Harvey, then Judges Affif-
tant to that Court, declared it to be their Judg:-
ments, 23 alfo ot all the other Judges, That the
two Sons of Stepbenfon, born beyond-Sea upon
the Body of an Alien, were Denizens,

- Objefl, 1 obferved but one Book cited for main-
tenance of the contrary Opinion, and that was
26 Hen. 6, where indeed it is 22 A, 6. 38.

Aufw, Which - Authority is againft, not for
that Opinion for which it is cited: for in an A-
Ction there brought, the Defendant pleads that
the Plaintiff’s Anceftory in the time of Hen. 4.
went beyond-Sea: without Licenice, and there had
Ifiue the- Plaintiff. Upon this Plea; Arderne
the- Plaintiff’s Counfel demurs 3° but faith the
Book, Prifot the Defendant’s Counfe! durft nor
demur. |
- Secondly; If the Book were as it is fuppofed,
yet it makes nothing againft the Law- at this
day ; becaulc by the Book it appears, thﬁ;] the

ain-
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Plaintif’s Anceftor' went beyqnd' Se; i'p the time
of . 4. without Licence ; which being after R, 2.
there was a Reftraint upon him, except by Li-
cence, or qualified as thftt Stal;ute"ot R, 2. re-
quires: which Reftraint 1s° now abrogated, as is
before faid 3 and the Inhabitants of England, asis
fitable to all Iflanders, may travel at pleafure,
except efpecially forbidden : and {o whatever the
T'aw was then, iU's otherwife now's Mutata ra-
tione Legis, mutatur Lex. o
Objest. Whar if the’ prefent Earl did himfelf
endeavour, or, as he faith was advifed, notwith-
ftanding the Naturalization of his Father, to pro-
cure himfelf to be naturalized, or indenized.
Aufew. Yet thatcould be but i magorens caute-
Jam 5 as fome Savings have been inferted into
A&s of Parliament themfelves, not for Neceflity,
but for Satisfaction of the Lay-Gents, as our

Books exprefs it, 1 /. Ceo. 24. Plow. Com. 379.
upon’ the Statuté of 5 Fd 6. Andeven in that

Cale of Stephenfon, tho the Judges Affiftants de-
livered what was their own Opinions and of the
reft of the Judges; yet if making the party a
Denizen would end the Controverfy, they did
advile it.

gthly, Befides this Purchafe of his Father’s,
the Farl hath himfelf contributed to his own
Denization, not {fo much by mheriting his Fa-
ther’s Dignity, and purchaling and enjoying him-
{elf Lands in England, that being rather an Evi-
dence of what he formerly was, than making him
what he was not before ; but by the Writ of
Summons fent to this Earl himfclf, 15 Car. The
Record whereof hath been read, commanding him
ex fide €3 ligeantia fia to appear In Parliament as
a’ Peer' of this Realm, who accordingly did ap-
pear, and acted in this Parliament, being chofen
of feveral Committees in the Lords Houfe, to
confider ¢f many things of great Concernment,
fome whereof were for the Strength of the Na-
tion, as hath been fully proved by the Records
of the Lords Houfe, All which Ations are fo
mconfiftent with his being an Alien, and would be
juch a Solecifm 1n Srate to admit an Alien to be
invelted amongft others with a judicial power,
that rather than it fhould be admitted, all this
Iid together will (I conceive) amount to, at leaft
a Denization.

[ will not fay, that the granting of every Of-
fice, or the being employed in any Tranfation
which concerns the Law or Government of the
Kingdom, will make an Alien a Dénizen ; the
Books of Ed. 4. 1. and 14 H. 4. 19. forbid me
to fay fo: but i’sanother thing to have a judicial

power 1n Parliament, and to {it by vertue of fuch

Summons in the Parliament of England, The
Lord Delawaie was difabled to fit in the Foufe
of Peers during his Life ; but he dying, and a
Writ of Summons coming to his Som, he was
by veitie thereof enabled not only to fir,- but to
enjoy that place which his Anceftors formerly had
done, 11 /i. Coo, 1. And in 39 Ed. 3. 2g. Um-
Jrévil Barl of Aigns ought to be named Earl in
the Writ againft him, becaufe by thit Namé. he
was fummoned to the Parliament ; and for not
nammg him fo, the Writ abated. = A Dénization
1s"a kind of a National Manumiffion : now as
there 15 in Law an exprefs Infranchifément of a
Villain, and an Infranchifement in' Law, Lit.
Jebi, 205. fo it'may be faid, of Denizations.” And
dmongft other Manumiffions by At in Law, I
find in Britten, fol, 79, & 82, if 4 Villain were
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made ‘a Knight, this did make him free’ rafione
dignitatis, and did not make the conferring of
that Dignity to be a void Act, parallel whereunto
is the Cafe in hand. ,

Sixthly, The laft thing I thall infift upon,
touching: this fecond part of the plea, is to make
it appear, that tho the Earl had been born before
the Union, and an Alien, that yet there are o-
ther Circumftances in this Cafe yet emaining,
which will clearly make this A¢t of his to a:
mount to no lefs than Treafon, viz. his coming
from a Kingdom in Amity with this, and his
marching in hither with Euglifh Traitors. That
he marched 1n and held Correfpondency with Sir
Marmaduke Lanzdale and his Son, and with Sir
Thomas Glenbam, and divers others, hath been
fully proved ; and that that Kingdom was then
in Amity with this, befides the Naticnal Trea-
ties and Engagements unrepealed, it appears as
well by the Earl’s own Confeflions at the Bar, asby
the Words of the Seotifh Declaration made upon
this Expedition, read at the Earl’s own Requeit ;
which, whatever it be, doth yer conclude this
Earl and all his party from alledging the contrary
for their advantage, it having been often reitera-
ted by him ; and alfo therein faid, That this Ex-
pedition was neither againtt the Parliament nor
People of England : befides, that it is no flight
matter to make Nations in Amity™p become open
Enemies in a legal Conftruction, which we are
now6 upoa, as appears by the Book of 19 L4,
4. O. .

Now that ‘thefe Circuinftances will make this
Al reach to Treafon, appears by thefe Authori-
ties of Law, Inthe Days of Queen Mary, France
and Eugland were in Amity 5 Shirley, a French
Native, during that Amity, joins himfelf with
fome Euglifp Traitors: Shirley is apprehended,
and indi¢ted as a Traitor, conira ligeaitie fuz
debitum, 4 Mar, Dyer 144. which is confirmed
for good Law likewife, 7 /. in Calvii’s Cale,
by all the Judges: with which agrees Brook,
Treafors 32. and Crompton’s Jurifdiction of Courts
72.and Mr. Jultice Dallifoin’s Reports, 3, 4 Mar.
All which Auvthorities agree in this difference,
That if. Alien Enemies join-with Engli/b Rebels,
and be apprehended, the Aliens fhall be tried by
Martial Law, orranfom’d; but if Alien Amies
fo join, it’s Treafon in all. And ’tis obfervable
that the Cafe is put cauteloufly in H. 4. and fo a-
bridged by Broo. Treafon 1. That where Alien
Enemies 1oin with Englifh, the Aliens thall be
tried by Martial Law, and the Engli/h as Trai=
tors.
© Objett, The Objeftion hath been miade, and
fo far 1t {eems the Law is agreed, That if Aliens
fight uider the Banner of Englifh, that this may
be. Treafon in ally but not If the Euglifh fight
under the Command of Aliens, which is alledged
to be the Cafe 1n hand. |

Anfio. 1. T cannot fafely admit that which the
Objection takes for granted, that the Englifh were
the Auxilraries, -and the Scofs the principals in this
Act, when | find 1t in the proof offered by the
Farl himfelf, that he came in by the Invitation

+of their Friends in Eugland, and when I remem-

ber what was defigned and produced in the South
of England before and at the fame time with this
Expedition, .
.2, But admit it to be otherwife, yet if this
Differencé were material, then it fhould follow

likewife, That if Alien Enemies did fight under
an
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an Euglifb Command, it fhould be Treafon in all,
but it 1s not fo. _

2. The Law makes no fuch Difference, nay,
the very Objection feems to be made and anfwer-
ed, 4 Mar. Dyer 144. for the Book faith, that
tho Shirley were an Alien, yet boc non refert lem-
pove pacis inter Anglos {5 Gallos 5 the weight is
laid upon tempus pacis only. _ _

4. The true Reafon of the Law in one Cafe is
the fame in both ; which I conceive to be from
the Deteftation of confpiring with an 1nward
fecret Enemy, and from the Truft the Law re-
pofech in fuch as are of a Country in Amity.
"There 1s no Treafon, but where there 15 a Truft ;
hence antiently Treafon, in its genuine and origi-
nal Acceptation, was only and properly amongit
Allies and Friends, who mutually did repofe Con-
fidence in each other, as may be feen in the
Mirrory fol. 30, & 201. And that a greater
Truft was placed in Aliens Amics, than in others,
appears in that our Law allows not only Traffick
and Commerce with them, but alfo aliows them
t0 be to fome purpofes Denizens ; namely, as to
the bringing perfonal Actions; which 1f they
bring, it fhall not be allowed to plead that the
Plaintifis are Aliens: 19 Ed. 4. 6. & 6 H. 8.
Dyer 2. _

Objet. But the Ear] hath objected, "T'hat upon
the Secotifh Forces coming in under his Command,
they of that Nation were by the Houfe of Com-
mons voted Enemies, and thofe of this Kingdom
who adhered to them, Traors.

Anfewo. 1. The Words of that Vote feem to be
exclufive of the Prifoner, mentioning only thole
under his Command.

2. Tho every Enemy, in the legal Significa-
tion of the Word, be not a Traitor, yet every
Traitor is an Enemy 3 and therefore if now he
be proved a Traitor, he may be well enough an
Enemy within that Vote. The prefent Charge
againt Iim is a Charge of High Trealon, yet
the Conclufion doth not 1mproperly pray Judg-
ment againft him both as a Traitor and publick
Enemy.

3. Take the Words in the ftriGteft fenfe, and
the Vote only names thofe of the Scorifh Nation
Enemies, but thofe of this Kingdom Traitors.
Now the labour hath been, and 1 fuppofe it clear
that the Earl himfelf is of this Nation, and {o a
Traitor by that Vote, from which he would de-
rive an Argument for himfelf.

4. If yet any other Conftruétion fhould be
made, Leges pofleriores prioves abrogant 3 he is, by
the A& whereby this Court now {its, ordered to
be tried for Treafon in the fame kind as the reft,
who are now under queftion : and if his Faét be
Treafon, 1t will eaflily follow by an Argument of
a denominatis, that he 1sa Traitor.

The third Part of the Earl of Cambridge's Plea
is, That bhe 1s a Priloner of War, and rendered
upon Articles, and that thole Capitulations were
made before his Rendition with Major-General
Lambert's Commiflioners.

That there were Articles, and he a Prifoner of
War, I fhall agree to be proved ; as alfo that
one of thofe Articles was, 'That he fhould have

Quarter, and have his Lifc affured : and it muft’

be agreed on the other hand, That the Lord Gray,
who had equal Authority, protefted from the firft
again{t that Treaty, and after took him Prifoner
before any Affent thereunto. But whether, by
the proof, the Earl were not a Prifoner before

figning the Articles 3 -and whether before the
Articles were to have any effeét; the fame
were not to be ratified by the Commanders in
chief, is fubmitted to Judgment upon the Evi-
dence. That therefore I may do the Prifoner
right in this point, which he feems to make his
ftrongeft Afylum, 1 fhall admit that there were
fuch Articles, and wave the relying upon the o-
ther Circumftances, which may not feem fo clear
in proof.

Neverthelefs I fhall briefly fhew my Reafons,
wherefore I apprehend no Security from the Stroke
of Civil Juftice belongs to the Prifoner by this
Refuge ; for as to the Military, is not the Con-
tention.

Firft, 1f thefe Articles be of avail againft the
Civil Power of the State, they muft in effe@® a-
mount to a Pardon or Difcharge of Treafon ; (for
this point doth take the laft point by admittance,
viz, that the Fat is Treafon.) Now tho the Mi-
litary Power may exempt a Prifoner of War from
the Execution of the Sword, and of their own
power 3 yet 1t is not in their power, nor do they
affume or ever challenged fuch a power, as to ex-
empt Delinquents and Traitors from the Execu-
tion of the Magiftrate ; for the bringing of
whom to condign punifhment, the Soldier was
at firft armed, and the War principally begun :
and if it fhould be in the power of one Soldier,
it would pari ratione be in the power of all, as
well to fpare all as one ; and if to granta par-
don of Life, then likewife for their Livelihoods.
And fo the End of the War, and the Satisfac-
tion promifed, would be in the power of the Ser-
vants of the State to fruftrate ; not that the Ar-
ticles have no effect, for he was by them freed
from the immediate Execution of the Sword.

Secondly, The pardoning of T'reafon is a power
fo infeparable to the Supreme Power, that by the
Authorities of Law it is not communicable to any
other : in 5 Ed. 4. 123. it’s made a great doubt,
and fo faid to be 1 Bro. Treafon 22. Mercy and
Jultice being not transferable, 7 /. Co. in the
Cale of peral Statutes, 9 Ed. 4. 2. & 20 H. 7.
6. 1t’strue indeed, there was a time when fome
had gotten this power into their hands, but by
the Statute of 27 H. 8. cap. 24. this power was
refumed into the Supreme Power, and there it
hath fince lodged. And however we difpute not
what the Parliament may do by exprefs Words,
as they have done in many Acs and Tenclers of
Indemnity ; yet without fuch Expreflions, not by
any implicic power, nor ex gfficio can any juftly af-
{ume it.

Thirdly, By the Rules of Law no Officer or
Minifter of State can give away or difpenfe with
the Intereft of the Commonwealth. If a Cufto-
mer, who is an Officer of State, take a Bond in
his own name for the Importation of Bullion, he
cannot difcharge this Bond ; 4 Ed. 4. 4. & 12.
The King was the fupreme Officer of the Com-
monwealth, yet if an Inditment of Nufance
had been preferred againft one in his name, it
had not been in his power to have difcharged this
Offence ; 3 Ed. 3. Fitz. Aff. 445. Nor could
he for the fame reafon by any Now-obffaste dif-
penfe with the penalty of any Statute which did
concern the Intereft of the Commonwealth, 12
jac. Sic Artbur Ingram’s Cafe, and H, 36 Fliz,
betwixt Hammond and Griffith, in an Information
upon a penal Statute, the Informer died, yet
the King’s Attorney might proceed. The Dif-

feregce
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erence 1 apprehend to be, as to the point in
{iand, betwiE){E one triable by Martial Law merely,
as an Alien Enemy 153 for fuch a one [?elng tr ]«
able by the Sword, if taken, may be dilcharged
by that Power, tho in that cafe T totally exclude
not the Legiflative Power: But for a T'raior,
originally and legally only triable by the munici-
pal Laws of a State, to be abfolutely difcharged
by a fubordinate Power, without the concurrence
or confirmation of the Magiftrate, will ever be
frrange to me, till find that Rule overthrown of
Nil dat quod babet, which can never be in a jult

and moral Senfe.
Fourthly, However the Words {ound, the In-

tention and true Meaning of the parties was not
to free thofe that were concerned from Juftice, if
the State required 1t; and Intentions are the beft
Rules for conftrution in thefe cafes, That it
was intended only in this Treaty to free the Pri-
foner from the prefent Execution of the Sword
by Martial Law, and no otherwife, hath been
fworn by two of thofe Gentlemen that were
Commiflioners under Major- General Labert,
who have {worn their own Intentions. Words,
faith Braffen, ave but Veflimenta Rerum, as the
Body and outward Form; the true Meaning and
Intention of Parties 1s the Life and Soul of every
Contract ; as for Senfus literalis, it hath been (I
have oblerved ) wia regia, but it hath not proved
unto that Side vig tuta. However Words found,
the Expofition mult be feconduin fubjeflam Mate-
viam. In a1 E. 3. 6. if one having divers Fa-
culties hath an Annuity granted to him pro con-
cilio impenfo, theWords are general, but it {hall be
conftrued for Counfel in that Art which was
intended. And as Bruduel faith, in 14 H, 8. 2.
Contracts fhall be expounded according to the
Intents of thofe that did contraét. Cieerp faith,
{peaking de Frfiitia, as a Judge, not as an Ad-
vocate, fol, 24. to cavil with Words againft the
Mind of the parties, ¢ff Calumuia quedam &5 ma-
Iitiofa juris Interpretatio 5 in which place he puts
a Cafe upon a Treaty, as ours is, of one who had
made a Truce for one hundred and thirty Days
with his Evemy, and taking Advantage of the
Letter, fell upon his Enemy in the Night, al-
ledging the Truce was only for Days, which
the Orator derides as mere Injuftice,  And no
‘otherwife may the literal conftruétion, contended
for, be in the prefent Cafe, except the Letter
muft be obferved or not obferved, as it proves
advantageous or difadvantageous to the Prifoner.
Befides, it is ufual in Law, that by Averments
the intentions of parties take place, where the
Letter would not fo decide the Queftions as
5 . Coo. 68. and 21 R. 2. Fitz, Devif 27.
Nor do I fee, how in the penning thofe Articles
any other Expreflions could well have been,
If provifion had been made, that the Prifoner
fhould have been exempted from the power of
Civil Juftice, that had been void 3 and if it had
been exprefled, that nothing was by thofe Ar-
ticles intended to exempt him from Civil Juftice,
that had alfo implied a power in them, if they
had feen caufe, to have given an abfolute Dif-
charge from the Magiftrate ; which had been
€qually by conftru®ion derogatory to the Civil
Power.

Fifthly, If the Farl had ever been de Jaélo
-pardoned, yet he may feem to have loft the Be-
nefic thereof by his Efcape made after a {pecial
‘promife to the Governour with whom he was

for High-Treafon.
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Prifoner. The Civil Law, as Fostefcue obferves,
cap. 46. Libertinum ingratum in priffinam redigit
Servituten 3 and our Law faith, If one hath
committed a capital Crime, and, being pardoned
after, do but break the Peace, he forfeits the
Benefit of the Pardon: 9 H. 4. 4. as Bartue did
the Benefit of his Licence to travel, by his Re-
fort to the Fugitives, 2 Efiz, Dy. 176. And I
conceive no Difference, whether the Condition
be exprefled or implied; which I infer not to
make the Efcape Treafon, being not {o charged,
and the Statutes of 2 A. 6. and 14 Eliz. being
expired concerning that 3 but only for this pur-
pofe it is enforced, that he who rendred himfelt
up a Prifoner of War, and had for that confide-
ration Quatter granted him, and yet after breaks
that which was on his part to be performed, hath
thereby deprived himfelf of that Privilege wlich
otherwife he might have enjoy’d.

Obj. If now the Prifoner fhall be queftioned for
his Life, who by the Rendition of himfelf had
Quarter given bim for it, how is the confideration
made good which did induce him to furrender ¢
Belides, there if he had died (as the Earl him-
felf faid) he had preferved his Eftate, and avoided
the confequences of Attainder.

Anfew. 1t is ftrange that it fhould be thoughe
no privilege to have fo much time to die, in cafe
there were certainty of ir, above a Death by mu-
litary Execution, which ufually is fudden, and

Jine firepitn Fudicii,

2. Is it no privilege above an immediate Death
by the Sword, to have a fair judicial proceeding
by. a charge againft him, puting in his own
Plea thereunto, the Matter of Fact by Witneffes
and other Evidence proved on both Sides, and
Counfel affigned him of his own choice to argue
his own caufe in point of Law, and himfelf to
be heard as much as he could {peak in his own
Defence?

3. And the Danger feems by this manner of
Trial not greater than before; for he that dies 2
Traitor in furore belli, becaufe himfelt is the caule
why formalities of legal proceedings againft him
cannot be obferved, by the antient Law forferted
his Eftate, and remained attainted notwithftand-
ing. Plowd. Com. 262. Fitz. Dower. 106. where,
in 2 Writ of Dswwer, the Demandant was bar-
red, for that her Husband went into Scotland,
and joining himfelf with the Enemies, died in
Enmity.

Object. As to the Examples of Fofbuza with the
Gibeonites, and of the Prophet Elifba forbidding
the King of Ifrael to {mite thofe whom he had
taken captive with his Sword and Bow. |

Anfewo. 1 anfwer, As to the firft, wiz. that of
Fofbua with the Gibeonites, God forbid but that as
that, fo all other Leagues and Treaties fhould
be kept {o far, as to bind that Power that made
them, and who can rationally expelt more? Now
Fofboua was the Succeflor of Mofes, and a Magif-
trate as well as Commander. Belhdes, it is faid
the Princes of the Congregation {wore unto them s
and, had thefe circamftances been incident to this
cafe, the Difpute had been ended.

1. As to the other Inftance, the Men of Syria
had a perfonal Quarrel againft Elifba; and there-
fore none being interefted bur the Prophet, it
might well become his piety to be their Inter-
ceflor.

2, For any thing appears, the Prophet only

fpeaks againft their being fmitten wish the Sword
of
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of War, which, if it had been drawn in cold
Blood, might have been the Blood of War in
Peace; but not againft the Sword of Civil Juf-
tce. * o

3. Thefe Enemies were taken in the midik of
Samaria, incraeite predioy and therefore Bread
and Water mighr well be fer before them, that
they might eat, and go to their Mafters : but
there hath been in this cafe much Blood drawn,

and Milchief done; for the avenging and fatis-

faction whercof, Juftice cries to them that bear
not the Sword in vain,

And now ( my Lord ) tho I might have de-
manded Judgment for want of the Prifoner’s mak-
ing good his own plea, which he ought to have
done before I had faid any thing to the contrary s
the plea of being an Alien lying on his part to
prove that pleads it: 9 Ed. 4. 12. & Dy. 300.
and the plea of a Pardon being a confeffion of
the Fa&, if not made out, proves fatal and final
alfo to the party; Stanf. Cor. 150, Yct never-
thelefs, for that the Prifoner hath not been con-
fined herein to the tric Formalities of the Law,
i have alfo, on the Behalf of the Common-
wealth, taken the privilege of {peaking thus much
for aflerting the Invalidity of his plea.  And
therefore, upon the whole Matter, having now
faid what hath prevailed with my Judgment to
offer in this cafe, I humbly fubmit the fame to
the judgment and confideration of this Fonour-

able Court,

The Court adjourned to Tuefday, being the
fixth of March; and then the Duke was brought
to the Bar, and the Judges fate in Scarlet, They
rejeled the Duke’s plea in all its branches, and
found him guilty of the charge whereof he was
indi€ted. But before Sentence, ABradfbaw the
prefident refumed all, and fpoke long for aggra-
vating of every particular, juftifying every thing
the Counfel had pleaded, as if it had been all
both good Law and good Reafon.  Then he
caufed to be read the Earl of Effex’s Comnuffion,
to thew how little power was given him: (Bus
[poke nothing of Fairtax or Lambert fbeir Commif-
Jronsy which bad becn more pertinent, but lbe reafoir
cvas they were ampler 5 and yet the Paliament bad
nezer refufed to ralify any Articles Efiex gave. )} He
confeffed the Duke’s Articles were fuller than
any others, therefore he would infift the more to
invalidate them. He faid, It was true, if there
had been a War proclaimed, and profecuted e-
twixt a foreign Nation and Enemy and Englaia,
then by the Law of Nations, to which their
Law was confonant, Articles figned by the Com-
miflioners of both parties thould have been kept
inviolable : but the Prifoner was no Enemy, for
when the ordinary courfe of Juftice was obitruct-
ed by the late King’s prevailing party, fo that
weither Conftables nor Sherifis, nor other Civil
Officers, could lay hold on fuch Delinquents as
he was, or bring them to punifhment, the Par-
liament was forced to raife an Army, commiffio-
nating their Generals to bring fuch to condign
punithment.  This being the end and fubftance
of their Commiffion, 1t was not in their power,
who were bur the Sword of Juftice 1n the Par-
liament’s Hand, to give Articles for {ecuring any
from” the Juflice of the Parliament, fince it was
never intended their A&s fhould limic that power
that gave Bounds to them, He added alfo, That

the Court was fully fatisfied, that the Duke was

naturalized. At laft Sentence was given againft
him, That bis Head fhould be fever'd from bis Body
on Friday next, being the ninth Infiant : yet it was
remitted to the Parliament’s confideration, what
Mercy fhould be fhew'd to him; and fo the
Duke was carried back. -

The reft of that Day, and the next Day, the
Duke was earneftly follicited to preferve himfelf
by making Difcoveries. And Mr. Peters, who
appeared concerned for him during his Trial, did
now infinuate himfelf on him to draw fomewhat
from him: but all was In vain, there being no .
choice to be made betwixt a glorious Death and
an infamous Life.

On the eighth of that Month, it being put
to the Vote of the Houfe, whether he thould
be reprieved or not, it was carried in the Ne-

gative
D y : _
And ke was executed the ninth of March 1645.

HE Night before his Execution, the Duke,

the Earl of Norwich, the Lord Capel, and
Sir Fobn Owen (who had all received Sentence of
Death) were brought into one Room : Having
fpent great part of that Night in taking leave of
their Friends, and in their Devotions. The next
day the Duke made the following Speech to his
Friends, that attended him, which his Brother
publithed from the Original he fent him.

I know you that are here to be true and faith-
ful to me, I will therefore, in your hearing, fay
fomewhat in order to myfelf and to my prefent
condition, and give you alfo this Copy of it;
which, after I am gone, may, perhaps, be thought
neceffary to be publithed as the laft Teftimony of
my Loyalty to my King, for whom I now die,
and of my Affettion to my Country, for the
purfuance of whofe pious and loyal Commands I
am now to {uffer.

That my Religion hath always been, and ftill
15 Orchodox, I am confident no Man doubts: I
fhall not therefore need to fay mwuch to that par-
ticular, only that I am of the trie Reformed Pro-
teflant Religion, as it is profeffed in the Church of
Scotland.

I take God to Witnefs, that I have been con-
ftantdy a loyal and faithful Subjett and Servant to
his late Majefty, in fpite of all Malice and Ca-
lumny : I have had the Flonour, fince my Child- -
hood, to attend and be near him tll now of late;
and during all that time, I obferved i him as
eminent Virtues, and as little Vice as in any Man
I ever knew ; and I dare fay, he never harboured
Thought of countenancing Popery in any of his
Dominions, otherwife than was allowed by the
Laws of Eugland, and that among all his Sub-

jects there could not be found a better Proteftant

than himfelf, and furely alfo he was free from
having any Intent to exercife any Tyranny, or
abfolute power over his Subjects, and that he hath
been fo unfortunate, I rather impute the caufe ¢f
it to the Sins of his people, than to his own: For
my own part, 1 do protelt never to have {werved
from that true Allegiance which was due to him,
and that hath conftantly been paid (to my com-
fort I {peak it) to his Progenitors by my Ancef-
tors, for many Ages, without Spot or Dithonour ;
and I hope fhall be fill, by my Succeffors, to
his polterity.

1 do heartily with well to, and pray for Ius
Royal Iffue, and fhall die a true and loyal Sub-

ject to his eldelt Son Charles 11, the unqueftion-

able.
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; ine by Right of all his Father’s Kingdoms.
;blﬁgg, ﬁm&h i do not livt_t to ﬁﬂ it, tl}at God’s
Juftice and Goodnefs will 1n his own time efta-
blifh him on the Throne of his Father, which I
doubt not fome of you will fee come to pafs; and
1 am confidenc till then, and fo long as Men
deeply plunged in Guilt and Self-Intereft ufurp
Power and Government, thefe Kingdoms will fail

fhort either of Peice, or any other permanent

Happinels. _ |
I fpeak from my juft Affetion to the Royal

Race, and much Compaffion to his Majelty’s Sub-
je&s s but not from any Malice, Anger, or de-
‘ﬁl'c of Rcveng{z again[‘c any, for what 1 I]EWCJ or
am to fufter, for 1 forgive all Men.

Tt is weil known what Calumnies and Afperfi-
ons have been thrown upon me by Men of {everal
narties and Intereils, not cxcepting thole who
would frem to carry much Afiection to his lage
Majefty, as if I had exprefled Diflervice or Dif-
loyalty to him; the which, how malicious and
groundics they were, I appeal to God, jﬂl@, with
my own Confcience, clearly beareth Witnefs of
my Innocency therein, and I fhall beg Mercy from
Jim to whom I am now to give an account of all
my Thoughts and Actions, as] have {ull had a
faithful and loyal Heart to my Mafier.

[t hath been a general Complaint, that I per-
fuaded his Majelty to pals the A€t of continuing
this Farliament. I difpute not whether the doing
of it ag that time might have been reputed good
or bad, buc furely it was not I that did perfuade
it; neither did I at all deal with his Magefty for
his Confent to the Bill of Atrainder for taking
away the Life of the Earl of §tiafford, whofe great
Parts and AffeCtions, itis known, I highly valued:
Yei fome have been pleafed to atrribute to me the
Caufe of that Conceffion; but were his Maelty
now living, I am confident he would publickiy
clear me in Doth thefe, as he hath been pleafed
many times in private formerly to do.

And truly 1 am not conicious to myfelf, (tho’
T have been for many Years a Privy-Counfellor to
him) of ever giving him any Advice that tended
to other Ends (as 1 conceived) than the Good and
Peace of his Majelly and his Dominions.

Ic hath been rumoured, lince my laflt Imprifon-
ment, that 1 fhould confels myfelf to be the
greatelt Inltrument under his Majelty (by making
ule of his Scotifh Grear Seal) for authorizing the
War in frelandy o Report fo falfe and fimple,
as, in my Opinton, judiciousand honeft Men will
not believe it,  And truly, as I am free from ha-
ving Hand therein in any manner of way, fo I
am of nothing more confident, than that his Ma-
jefty was alfo abfolutely free thereof, and that he
was not 1n any cafe a Caufer or Countenancer of
thofe 7rifh Troubles.

I have been often examined touching Perfons
of feveral Qualities within this Kingdom, that,
as 15 {uppofed, did invite into Eaeland the late
Army {rom Seotland, or promifed Affiftance af-
ter their conung ; and of late much Perfuafion
hath been ufed with me to that Purpofe, as that
upon my Dufcovery thereof depended the only
Means of my Prefervation. I will not fay that
I had any thing to reveal, which would have been
fatisfactory ; but this I defire you to attelt to the
World, that T have not accufed, or faid any
thing that may reflett on any Man of what De-
gree foever, within the King’s Dominions: And
md{;cd it ?fs fo contrary to my Confcience, and
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fo derogatory to my Honour, that if T had been
able, yet fhould I never have prejudiced any in
that Nature, though 1t had been to fave me an
hundred Lives.

Touching that foul and fenfelefs Slander, that
I betrayed the Army under my Conduét, the
Care and Pains I then took to prevent the lofs of
it, and the near Approach of my fuffering for it,
will, I fuppofe, abundantly contradict this Afper-
fion. 1 was fatishied with the Juftnefs and Ne-
ceflity of that Engagement upon the Grounds of
the Declarationof the Parliament of Scotland, fear-
ing then the fad Confulions which have fince fol-
lowed here both in Church and State, and parti-
cularly the fatal Fall of my Mafter, to che Pre-
fervation of whofe Perfon I was by Obligation and
natural AffeCtions as paffionately tied, as I could
be by Duty and Allegiance,

And now I confefs I am void of all Rancour or
Difpleafure agamft any, tho’ Iam wichin few
Hours to dic, adjudged by a lawlefs and arbitrary
Court of purpole erected, as is faid, to deftroy
my Mafter, ard {fome of his Servants, and for
a great Part compofed of Men mechanick and
unfit to be Judges; my Death being decreed righe
or wrong, as is reported, before ever the Tl
begun. And though my Death is no lefs than
Murder, yet I forgive all, and pray to God to do
it, and, that my DBlood be not laid to their
Charge, or to fome powerful and eminent Mens,
who, as 15 thought, upon fome fintftrous Ends,
have many Months {ince contrived my Deftructi-
on, which now is ready to take effet. And®the?
I have anfwer'd to that Court in regard of the
Juftnefs of my Defence, which I thought would
have weighed with them: Yet I never thought,
nor do I acknowledge any Jurifdiction, or lawful
Authority in the fame, notwithftanding Ido with
all chriftian Humility fubmit to the Punifhment,
which tor my other perfonal Sins the Lord hath
juftly brought upon me, I fhould have {poken
more, yet would not have faid fo much, but for
fear left either my Memory might {lipit on the
Scaftold, or that the Rudenels of fome People,
by Noife or otherwife, migat have mterrupted me
ipeaking on this Subject, So I thank God Iam
vell prepared.  God blefs you, remember me to
all my Friends. I know I have been a great Sin-
ner, yet thro’ Faith I have an Affurance that
God will forgive me, and have Mercy upon me,
thro’ the alone Suffering and Interceffion of Je-

{us Chrilt my Saviour, Amei.
About nine a-clock the Officers called to the

Prifoners to prepate to go, and they werecarried
in Sedans, f{trongly guarded, to Sir Robert Cotton’s
Houfe: When they came to Sir Rebert Cotlon's,
three or four Officers came from Cromavell, defi-
ring the Duke to make fome Difcoveries, who
fhould not only be preferved, but be made a grear
Man; bur he refufed, as he had formerly dore on
thofe Occaftons, and faid, if hehad as many Lives,
as Hairs on his Head, he would lay them aill down,
rather than redeem them by fo bafe a Means. Then
tney all went to Proyers, and they had {ome ex-
cellent Preachers waiting on them, and praying
with them. Some Wine was brought themy, and
they all drank one to axother, and embrac’d and
kife’d each other with much Tendernefs. The
Duke was firlt led to the Scafiold, and on the
way other Officers came from Gromawell, renew-
ing the former Offers, if he would make Diico-

verics, but he rejected them with Scorn,
D VWhen
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When the Duke came to the Scaffold, percel-
ving greater Silence than he expected, tho’ he had
refolved to make no publick Speech, yet being
invited by the Attention he oblerved, he {poke
to the People; but as he had nor premeditated
it, no Copy remains but what was printed
from the Motes of the Hearers, and therfeire
Dr. Burnet fays be oitly gives us the Heads of it
as follows,

He addreffed himfelt to the Sheriff, and told
him, he judg’d 1t not very nceeflary {or himto fpeak
much, his Voice was fo weak and low, that few of
the Crowd that look’d on would hear him 5 nor
was heever fo much in love with {peaking, or with
any thing he had to fay, that he took much De-
light in 1t: Yer fince this was his laft, he being
by the Divine Providence of Almighty God
brought juftly to that Erd for his Sins, he would
{peak a littleto the Sheriff, for his Voice could not
reach others. lHe was now to fuffer asa Traitor
to the Kingdom of Znglaid, a Country which he
had ever lov’d equally with lus own, not having
mntended any general Prejudice to i, or toany par-
ticular Perfon in it: His late Actings were the
Commands of his own Country, which he could
not difebey.  Itis true, it had pleafed God fo to
difpofe of the Army under lus Comumand, that 1t
was ruin’d, and he dor being cloathed with a
Commuflien to be Geaeral, flcod now ready to
die.  He would ot repent what he had pleaded
for lis own Detence, God was jufts nor would
he fay any thing of his Sentence, but thac ke did
wiliingly fubmit w0 God’s Providence, acknows
ledgmy that on many Accouns he deferved Pu-
nifiment n this Life, as well as in the next, for
he confeis’™d himiclf a great Sinner: yet for his
Comfort he knew there wasa God in Heaven, who
was very merciful, and that his Redeemer did fit
at his Right Fland, and he was confident that he
was mediating for him at that very Inftant, being
hopetul, thro® his all-fufficient Merits, ro be par-
donedall his Sins, andto be received into his Mer-
cy, trafting only to the free Grace of God thro?
Jelus Chrift. He declared he had never been taint-
ed 1n the Religion profe(s’d and eftablifl’d in the
Land, 1 which he had been bred from his Infan-
cy: it was not thisor that Mode or Fancy of Re-
Iigton that was to be built on, but one that was
right and {ure, and came from God.

Here obfcrving fome were toking Notes, be faid De
did not expect thaty or be bad digefled <shat be bad
faid into @ better Method : Bul defived that <chat |
bad faid might not be publifd to bis Difadvantese,
Jiince be bad nct inlended to [peak any thing wivic be
came 10 that Place.  Then be wweit o and faid, Many
dreadful Afperfionshad been caft on him, as if his
Intentions had not been fuch as he pretended 5 bue
he thank’d God he was unjuftly blamd: That for
the King he had ever lov’d him, both as he was
his Kiag and Mafter, with whom he had been
bred many Years, and had been his Domeftick-
Servant, and that there was nothing the Parlia-
ment of Seotlaid declared for the King, that was
not reallyintended by himfelf s and as he hazard-
ed s Life for him one Way, fo lie now wis to
lofe 1t another; and that his Defign of Leading
in the Army to Euglend was really that which
was publifh’d in theDeclaration, in fo far as con-
cern’d the King: He was not then to fpeak of
tne refl of the Declaration, which had many
other Particulars in ity and for what he faid of
his Duty to the King, there was no Reafon 1o

il of Yames Duze of Hamilton 1 Car. 11,

{ufpect him of Flattery, or any other End in faying
it (God having now difpofed of his Majefty ) bu:
tho’ hie could gatn nothing by it, yet he owed the
freeing himfelf of that Calumny to Truch, by
which all Men fhall gain for ever. There had
been many Dilcourfes founded on a Part of the
Scot:fh Declaration, which mentioned an Inviraton
to come to Eigland, upoa which he had been
much labour’d for difcovering che Inviters; but
he had and did {tll remit himfelf to the Declara-
tion without any other Anfwer. Fe was ever
willing to ferve this Nation In any thing was in
his power, which was known to many worthy
Perfons in it 3 and he would ftill have continued
in thofe Relolutions, had thofe, in whoie Hands
the Power was then, thought fit to have prefervd
his LLue. But fince he was thenceforth o be of
no more ule, all he could do, was to with the
Kingdem Happinefs and Peace, and to pray thac
his Blood might be the laft thould be fhed:
And tho” perhaps he had fome Reluétance within
himfelf ae the Sufiering for this Faél, ye he free-
ly forgave all Men, and carried no Ranceur with
him to the Graves but did fubmit to the vill of
hun who created Heaven and Earth, and himfelf,
a peor finful Creature then fpeaking before him:
He concetved it could  contribute to no Ind for
him to fpeak of State Bufinefs, of the Govern-
ment of the Kingdom, or things of that Nature;
his own Inclinations had been fiill for Peace. He
was never an 1l Inftrument beewixe the Ning and
his People, nor had he aclud to the Prejudice of
the Parliament. And as he had not meddied
much in thofe Wars, fo he was never wanting in
his Prayers to Almighty God for his King’s Hap-
pinefs, and he earncitly prayed God to dire&t his
Majefty (whothen reigned) that he might do what
{hould tend to his Glory, and the Peace and Hap-
pinefs of the Kingdoms, He faid he was of the
cltablithad Religion, which he had profefled in his
own Country where he was bern and bred, bar
for particalar Opinions he was not rigid, he
knew many godly Men had Scruples about divers
things, wherein he had never concerned himfelf 5
nor did Difference of Opinion (which was never
more than at this Time) move him., His own
was clear. He prayed the Lord to forgive him
his Sins, as he frecly forgave even thofe againdt
whom he had the'greatelt Grounds of Animofity,
remembring that Prayer, Iorgive us onr Trefpaffes
as <we foigive thein toal trefpafs agaiuff us.

He difcovered a grear Compofure by his Looks
and Manner of Expreflion s and when he was de-
{red to change the Pofture he ftoed in, fince the
Sun fhin’d full i his Face: He anfwer’d prefently,
no, it would not burn it; and he hop’d to fee a
brighter Sun than that very {peedily.

After the Duke had done fpeaking, he call’d
for the Executtoner, and defired to know how he

fhould fit his Body for the Blow, and told him his

Servants would give him Satisfaction.  Then he
called to his Servants, and commanded them to
remember him kindly to divers of his Friends in
Ligland, particularly to his Mother-in-law, the
Countels of Deileigh, to whom he had ever paid
a alial Refpect, and to the old Countefs of Devaon-

fhire: He bid them tell her the would no more

queftion his Loyalty (which fe had done {ome-
times in Raillery) fince he was now 1o feal it
with his Blood : Then he kueeled down and pray-
cd, after which Dr, Sibbald enrerrained him with

fome pious Difcoutfes ; then the Duke prayed-a

iliore
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with a chearful Coun- :and then he was to do his Duty; whom be freely

ort Praver himfelf, and
glnancc ezﬂxbrac’d the Doftor, .
blefs God I do not fear, 1 bave an Affurance that is
grounded bere (laying his Hand on his Heart) that
gives me more true Joy than ever 1 bad. I pafs out
of a miferable W orld, to go to an elerial and glo-
sious Kingdom 3 and the’ I have been a moft finful
Creature, yet I kinow God’s Mercy is infinile and
1 biefs my God I go with Jo clear a Confcicnce, that
T know 5ot the Man 1 bave perfonally injur’d. Then

embracing his Servants, he faid to every oneof p

them, Zon have been very faithful to me, the Lord
blofs you, He turn’d next to the Executioner,
and after he had obferv’d how he fhould lay his
Body, he told him he was to fay a fhort Prayer
to his God while he lay all along, and fhould
aive a Sign by firetching out his right FHand,

and faid, Truly I forgave, as be did all the World. And then he

ftrecched himfelf on the Ground, and having
plac’d his Head right, he lay a little while pray-
ing with great Appearance of Devotion, and
then gave the Sign: Upon which the Execu-
tioner, at one Blow, fever’d his Head from his
Body , which was receiv’d in -a Crimfon Taffety
Scarf by two of his Servants, kneeling by him,
and was together with his Body, immediately
ut in a Coffin, which was ready on the Scaf-
fold, and from thence convey’d to a Houfe in
the Meufe, from whence it was, according to
the Orders he, had given, fent down by Sea o
Scotland, and Inter’d in the Burial-plice of his

Family.
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XLVI. The Trial of Lientenant-Colonel JorN LILBURNE,

at the Guild-Hall of London, for High-Trealon, the
24th, 25th, and 26th of QOctober 1649. 1 Car. II.

Y

%ﬂ 552 HE Commuffioners Names of the

ﬁ"ﬁ% extraordinary Commilfion of Oyer

and Terminer, for the Trial of

AT
*?—‘é ~e=3%C Lieutenant- Colonel Fobn Lilburne,
ATIDREE follow

Thomas Andrews, Lord-Mayor.

Richard Keble, Lord Commiflioner.

Philip Fermin, Jultice of the Upper Bench,

Tho. Gates, Baron.

Fobn Puleflon, Jultice of the Gommon-Pleas,

Francis Thorp, Baron and Member.

Rob. Nicolas, Member, Juftices of the Upper

Richard Aske, Bench,

Peter Warburton, Juftice of the Common-Pleas,

Alexander Rigby, Baron; but abfent.

Sir Thomas Fowler.

Sir Heirry Holcroft,

Sir Hilliam Row.

Sir Richard Saltonftall.

Sir Richard Sprignall.

Sir Fobu Woolifton.

Sir Wlliam Roberts.

Fohu Green,

Fobn Clark,

Jobn Parker,

iilliam Steel, Recorder.,

Jobn Fowke, )

Thomas Foote, l
\
/

} Serjeants at Law,

Fobn Kendrick,
ZLromas Cullum,
Simon Edmonds,
Samuel Avery,
Fobn Dethicke,
Rob. Titchburn,
Fobin Hayes, J

Henry Proby, Common Serjeant,

Aldermen,

Thomas Brigandine,
Natbaniel Snape,
Edward Rich,
Quweir Roe,

Tobias Lifle,

Auflin Wing field,
Richard Dywnton,
Dantel Taylor.
William Wibend,
Silvanus Taylor.

At the Guild-Hall of London, the 24¢h of
Oltober 1049, being Thurfday, at the
Trial of Laeut. Col, John Lilburne.

Yes made; all Perfons that were adjourned
to the Courr, requird to make their Ap-
pearance.

The Lieutenant of the Tower of London, Col.
Francis Weft, called to bring forth his Prifoner,
according to the Precept,

Whereupon  Col. 77f#, Lieutenant of the
Tower, brought up the Prifoner out of the Jri
Chamber, where he had been fome time before
the fitting of the Court, and was guarded by the

faid Lieutenant, and a fpecial Guard of Soldiers
befides, And being brought to the Bar, the

Sheriffs of London were direCted to take the Pri-
foner into their Cuftody.
Silence commanded.

Cryer. Jobn Lilburne hold up thy Hand.

Lieutenant-Col. Lilburne dire@ted himfelf to
Mr. Keble, one of the Keepers of the Grear
Seal, as the Prefident of the Court, and faid to
this purpofe: Sir, will it pleafe you to hear me?

* See Clar. Hift. Vol. III. p. 390. e Notes Jubjoined to this Trial nwere inferted in the firft Editicn of it.
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and if fo, by your favour thus, All the Privi-
lege for my part that I fhall crave 51115 day at
your Hands, is no more but that which 1s .pro-
perly and fingly the Liberty of every free-born
Euglifhman, viz. The Benefit of the Laws and
Libertics thereof, which by my Birth-right .and
Inheritance is due unto me; the which I have
fought for as well as others have done, with a
fingle and upright Heart; And if I cannot have
and enjoy this, I [hall leave this Teftimony be-
hind me, That [ died for the Laws and Liber-
tics of this Nation; and upon this Score I ftand,
and if T perifh I perith.  And 1f the Fact that I
have donc, cannort be juftified by the Law of Exg-
laiid, lct e perifh. I mention none of this for
the gaining of Mercy, or by way of Merit; no,
[ fcorn it: for Mercy I crave from none, but
from the hands of my God alone, with whom
I hope, and am aflured one day to reft ; whom
I have fer before my Eyes, and fo walked, as
helieving I am always in his Prefence, in whofe
Power my Confidence is fixed, whom I take
and own to be my Stay, my Staff, my Strength
and Support, and in whom [ reft as the Life of
my Life, and whom I hope to meet with Joy,
when this fading and wncertain Lite fhall have
an cnd, to live with him m Glory and Blefled-
nefs for evermore. And therefore, becaufe I
would not willingly treuble you with many
Words, to caufe you to {pend your time 1mper-
tinently 3 thercfore, Sir, in reference to  the
Court I fhall crave but fo much Liberty from
you as was given to Paz/ when he pleaded
lor his Life before the Heathen Rsman Judees,
which was frec Liberty of Speech to fpeak for
himiclf; the which I now humbly crave as iy
Right, not only by the Law of God and Man,
but alfo by the Lawand Light of Nature. And
I fhall do it with thar Refpect, Reafon and
Judgment, that doth become a Man that knows
whart it is to plead for his Life, T hope Ged hath
given me Ability to be Mafter of my own Paf-
fon, and endow’d me with that Reafon, that
will dictate unto me what 1s for my own good
and benefit. _

I have feveral times been Arraigned for my Life
already. 1 was once arraigned before the Houfe
of Peers for (fticking clofe to the Liberties and
Privileges of this Nation, and thofe that ftood
for them) being one of thofe two or three Men,
that firft drew thew Swords in 7Pefminfter- Hall
agalnft Col. Luusford and fome Scores of his Af-
focrates, At that ume, it was fuppofed, they in-
tended to cut the Throats of the chiefelt Men
then fting in the Houfe of Commons: T fay,
for this, and other Things of the iike nature, I
was arraigned by the King’s fpecial Command
and Order, the firft of Aay 1641, T mention
it to this end, that when I came before the
Houfe of Peers, where was about three or four-
jcore Lords then fitting at the beginning of the

Parliament, (who then were fuppofed the moft.

arbitrary of any Power in, Engload) yet 1 had
from them free Liberty of Speech, to {peak for
my Life at their Bar, without check or con-
troul, mn the belt manner all thofe Abilities God

had given me would enable me. And when I.

was at Oxford, I was again arraigned as a Trai-
tor before the Lord Chief Juftice Heath, for le-

vying War at the Command of the then Parlia-

ment againlt the Perfon of the King: And when..

I came before him in the Gudld-Hall of Qxford,
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he told me (there being prefent with him, as his

‘Fellow-Judge, Mr. Gardiner, fometimes Recor-

der of .the City of London, now Sir Thomas Gar-
diner, and others that fat by a fpecial Commif-
fion of Oyer and Zerminer from the King ; the
which Commiflion I did not fo well then under-
ftand, as I hope I do now:) And my Lord Chief
Juftice Heath ftood up, and in the face of all the
Court, and in the face of all the Country pre-
fent there, told me; Capt. Lilburae, you are
brought here before us for High-Treafon, for
levying War in Oxfordfbire againft your Sove-
reign Lord and King; and tho you be now ina
Garifon, and were taken in Arms in open Hof-
tility againft the King, (yea Sir, and I muft
now tell you in fuch Hoflility, that we were
but about 700 Men at Breutford, that withftood
the King’s whole Army 1n the Field above five
hours together, and fought it out to the very
Sword’s Point, and to the Butt-end of the Muf-
ket; and thereby hindered the King from his
then pofiefling the Parliament’s Train of Artil-
lery, and by confequence the City of London, in
which very Act 1 was taken a Prifoner, withour
Articles or Capitulation, and was by the King
and his Party then look’d upon as one of the
activelt Men againft them in the whole Com-
pany) yet fatid Judge Heath, we will not take
advantage of that, to try you by the Rules of
arbitrary Martial Laws, or any other arbitrary
Ways; but we will try you by the Rules of the
good old Laws of Eugland: and whatloever Pri-
vilege in your Trial the Laws of Eugland will
aftord you, claim 1t as your Birth-right and In-
herrtance, and you thall enjoy it with as much
Freedom and Willingnefs, as if you were in
Weftmiufler-Hall, to be try’d amongf(t your own
Party. And this we will do for that end, that
fo at London your Friends fhall not have any juft
caufe to fay, we murdered you with Cruelty, or
denied you the Benefit of the Law, in taking
away our Life by the Rules of our own Wills,
Nay, further faid he, Capt. Lilbuine, 1t is true
[ama Judge, made by my Sovereign Lord the
King, according to his Right by *
Law, and fo in a fpecial manner e 1l¢ 27 of
am his Servant and Counfellor, and Hen. 8. ¢ 2.
am to act. for his Good, Benefit,
and Advantage: And yet notwithftanding, it is
by the known Laws of this Land my Duty to
be mdifferent and free from Partiality berwixe
my Mafter and you the Prifoner, and I am fpe-
cially bound unto it alfo by my Qath. And
therefore you thall have the utmolk Privileges of
the Law of Eugland, which is a Law of Mercy,
and not of Rigour, and hath the Life of a
Man 1n tendereft and higheft -} Efti-
mation: And therefore it is the  Sertbe 24
Duty of a Judge by Law, to be of 7% Jof fef
Counfel with the Prifoner, in things "E':’C;dgf‘ﬂ
wherein by his Ienorance he falls ;;I?U:'l;;m:;:
fhort of making ufe of the Benefit /o 34,
of the Law, elpecially when he. is
upon the Trial of his Life. Yea, and to ex-
hort him to anfwer without fear, if he. per-
ceive him daunted or amazed at the Prefence ‘of
the Court, Yea it is my Duty-to carry myfelf
with all Fairnefs and Evennefs of Hand towards
you; and wherein that there {fhall {feem any .Mil-
takes to appear, in Circumftances or Formali-
ties, to rectify- you: For. its my Duty to help
you, and not to ufe any boifterous or rough
Lan-
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ouace to 'you in the leaft, to put you in fear,
&agﬁ;ax%ays I};revent the Ffﬁedﬂn} of t}‘rour De-
fance » and according to the Laws of Zuglaind
this is my Duity, and this is the Law. And ac-
cordingly he gave me liberty to plead to the Lr-
rors of my Indictment, before I ever pleaded
Not Guilty 3 yea, and alfo became willing to af-
fion me what Counfel T plealed to nominate,
frtétly to come to Prifon to me, and' to c_onfult
and advife with me, and help me m point of
1,2w. This laft he did immediately upon my
pleading to the Indictment before any Fact was
proved : all which 1s confonant to tlie declared
Judgment of Sir Edward Cooke, that great Ora-
® cle of the Laws of Eugland, whofe
Books are publithed by fpecial *
Orders and Authority of Parlia-

® Ifhich Or-
devs are dated

MHY,IE.16+I- Il’lf:llf ﬂjr UDGd L&“’; WhO iﬂ hiS

and juﬂﬂ 3 . O e w1} e

i 23 third Part of his Iuflitutes, chap.
T

of High Treafoir, fol. 29, 34. com-
pared with fol. 137, 230, afferts
the fame,

Truly, Sir, I bemng now come
before you to anfwer for my Life, and being no
profeffed Lawyer, may through my own Igno-
rance of the practick Part of the Law, elpeci-
allv in the Formalities, Niceties, and Punt’tiliq’s
shereof, run myfelf with over-much Hnﬂiﬁnefs n
Snares and Dangers, that 1 fhall not calily get
ont of.  And therefore being all of a fudden bid
to hold up my Fland at the Bar, I cannot chufe
but a little demur uvpon it, and yet with all re-
fpe& to you, to declare my Defireablencfs to keep
within the Bounds of Reafon, Moderation and
Difcretion, and fo to carry my felf as it doth
become a Man, that knows what it 1s to anfwer
for his Life.

And therefore in the firft Place, T have fome-
thing to fay to the Court about the firlt Funda-
mental Liberty of an Euglifbmaiz 1n order to his
Trial 3 which is, That by the Laws ot this Land
all Courts of Juftice always ought to be free and
open forall forts of peaceable People to fee, be-
hold and hear, and have free Accefs unto ; and
no Man whatfoever ought to be tried in Holesor
Corners, or in any Place, where the Gates are
thut and barr’d, and guarded with armed Men :
And yet, Sir, as I came in, I found the Gates
fhut and guarded, which is contrary both to Law
and Juftice.

may at large
»ead at the laf!
end of bis fn-
Jhit, part 2.

Sir, the Laws of England, and the Privileges

thereof, are my Inheritance and Birth-right:
And, Sir, I muft acquaint you, that I was fome-
times fummoned before a Committee of Parlia-
ment, where Mr., Corbct and feveral others have
had the Chair 3 and there [ {tood upon my Right
by the Laws of Eugland, and refuled to proceed
with the faid Committee, till by fpecial Order
they caufed their Doors to bewide thrown open,
that the People might have free and uninterrup-
ted Accefs to hear, fec and confider of what

they faid to me; although I think the Pretence

that I am now brought before you for, be the
very fame’ in Subftance, that I°was convened
before Mr, Corbet for, which was about Books :
and 1 am fure there I did argue the cafe with
him and the reft of the Committee, foundly out
in Law ; proving that they were bound in Law
and Jultice freely to open their Doors, for- the
free Accefs of all forts and kinds of Auditors :
And 1 did refufe (as of Right) to proceed with
them, till by fpecial -Order they did open their

Jor High
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Doors.  For no Trial in fuch Cafes ought to
be in any place, unlefs it be publick, open
and free ; and therefore if you pleafe that I
may enjoy that legal Right and Privilege which

was granted unto me by Mr, Miles Corbet, and
the reft: of that Committee, (when I was brought

before them in the like Cafe that now I am
brought before you) which Privilece I know to
be my Right by the Law of Englaud 3 [ fhall,
as it becomes an underftanding Euglifbman (who
in his Actions hates Deeds of Darknefs, Holes
or Corners) goon to a Trial. But if I be de-
nied this undoubted Privilege, I fhall rather die
here than proceed any further, And therefore
forefeeing this beforehand, and being willing to
provide againft all Jealoufies of my Efcape, the
Fear of which 1 {uppofe might be objeted a-
gainlt me as a Ground to deny me this my legal
Right 5 and therefore before band I have given
my Engagement to the Licutenant of the Tower,
that I will be a faihiul and true Prifoner to
him.,

~ And T hope the Gentleman hath fo much Ex-
perience of my Faithiulnefs to my Word, that he
doth not in the Jealt queltion or feruple it ; I
atn {ure he hath often fo declared to me that he
doth not.

Nay, I have not only engaged to be a true
Prifoner in the Tower to him, but 1 have alfo
folemnly engaged to him, that I will come ci-
villy and peaceably with him, and that 1 will go
civilly and peaceably back with him again: And
that 1f any Tumult or Uproar fhall arife in the
Croud, of which I lofe him, and he me; or In
cafe I fhould be any ways by Force and Power
refcued from him, I have alfo faithfully engaged
to him, that I will come again to him (by the
Affiftance of God} as foon as ever I can get a-
way from that Force or Refcue, And all this I
entreated him to acquaint -you with, that all Jea-
loufies and Difputes might be avoided.

Judge Keble. Mr, Lilburre, look behind you,
and fee whether the Deor ftands open or no.

L. Col. L/, Well then, Sir, 1 am fatisfied as
to that. But then n the next place, T have read
the Petition of Right, 1 have read Adagna Charta,
and abundance of Laws made in Confirmation of
it 3 and [ have alfo read the AF that abolifbeth the
Star-Chamber, which was made in the Year 1641,
which laft recied At exprefly confirms thole
Statutes that were made in Edward the Third’s
Time, which declares all Acfts, Laws and Sta-
tutes that were made againlt Adagia Charta, to
be null and void in Law, and holden for LError.

In the reading of which Laws I do not find a
fpecial Commiflion of Oyerr and Terminer to be
legal and warrantable. I befeech you, Sir, do
not miftake me ; for I puta valt'difference be-
twixt an ordinary and common Commiffion of
Oyer and Terminer for holding ordinary and com-
mon Affizes and Seffions, and betwixt an extraor-
dinary and {pectal Commiffion of Oyer and Ter-
miner to try an individual Perfon or Perfons, for
a pretended extraordinary Crime. The Laws I
laft recited, and the Fundamental or LEffential
Bafis of Freedom therein contained, knows no
fuch Names or Commuffions of fpecial Oyer and
Termiier,

And thofe Statutes in Edward the Firft, and
Edward the Third’s Time, that do ereft
thofe fpecial and extraordinary Commiflions,
and warrant the Ulage of them, are merely

1rra-
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irrational (@) Innovations upon our indubitable
Rights contained in Magna Charta, and mere
Court and Prerogative-Devices to deftroy the
beft of Men, by extraordinary Courts appointed
to prejudge Proceedings that fhould manfully
ftand in the way of the Prince, or any of his
great Favourites 5 for fure I am from the Pesi-
tion of Right, no Ground or Foundation from any
extraordinary or fpecial Commiffion of Oper and
Terminer, upon any pretended, fpecial, or great
Occafion, cannot be founded 5 but rather the ab-
{olute quite contrary, as to me clearly appears by
the very plain Letter of that moft excellent Law.
And therefore fuch a fpecial Commiffion upon
any pretended fpecial Occafion, being exPrf:ﬂ_y
againft our indubitable Rights contained 1n
Magna Charta, and the Petition of Right, viz,
That no Eunglifbman fhall be {ubjected to any
other Trial, bur the ordinary, univerfal and
common Trials at ordinary Affizes, Seffions or
Goal-Deliveries, and not 1n the leaft to be tried
by extraordinary and fpecial prejudged, packed,
over-awing Commiffions of Oyer and Terminer 5
and theretore all f{uch extraordinary and dange-
rous Trials are ablolutely abolifhed, by the late
excellent Aéts that confirm the Petition of Right,
and all and every the Claufes thercin contained,
and abolifheth the Star-Chamber, both made Ao
1641,

And, Sir, with your favour, the then Parlia-
ments that made the laft cited Laws, were {o far
from countenancing my fpecial Commiflions of
Oyer and Terminer, upon any fpecial or pretended
great Occafions whatloever that I can read of,
that | rather find and read the Parlaments Pro-
ceedings In the Year 1641, an extreme Qut-cry
of the Houfe of Commons againft {pecial Com-
miflions of Oyer and Terminer, witha great deal
of Bitternefs and Vehemency, as may fully and
clearly be read in that excellent Argument of
Mr. Hyde, April 1641, printed and publifhed in
a Boolz, called Speeches and Paflages of Parliament,
p. 409, to 417, which | have here at the Bar ro
produce 5 which Mr. Flyde was then the fpecial
and appointed Mouth of the Floufe of Commons
before the Lords, who unto them in conformity
to s Commiffion from the then Houfe of Com-
mons, complains to the Houfe of Lords extremely
of a fpeaial Commiffion of Oyer and Termiiner that
was cxcercifed in the five Northern Counties of
Eugland 5 and earneftly, in the name of the
Houfe of Commons, craves the fpecial Affiftance
of the Houfe of Lords to pluck up that Court
by the very Roots, founded upon a fpecial Com-
miflion of Oyer and Terminer, being {o illegal and
unjult in the very Foundation of it, as it is in-
confiftent with the People’s Liberties, and as that
which deftroyed and difinherited all the People
that were tried, both of their Birth-right and
Inheritance, wiz, their Liberties and Freedoms
contained in Magua Charta. And this, Sir, was
the declared and avowed Judgment and Opinion
of the Houfe of Commons in April 1641, in
their primitive Purity and Non-defilement, when
they acted bravely and gallantly for the univerfal
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Liberties and Freedom of this Nation (and not
Self-intereft) when they were in the Virginity of
their Glory and Splendor, as he there fully and
moft excellently declares ; and yet he there gives
an extraordinary Reafon for the original Eretion
of that Court founded upon a {pecial Commiffion
of Oyer and Terminer, as can be rendred.

The original Reafon or Occafion of which,
he there declares to be thus: That by reafon of
the Suppreffion of the Abbies in the 27th of
Henry the Eighth’s Time, in the North of Eng-
land (through Difcontent thereat) there did arife
from the faid 27th Year to the 30th no fewer
than fix grand Infurretions, moft of them under
the Command of fome cminent Man of thofe
Countries 5 which Infurrections and Rebellions
occalioned the levying of great Armies, which
had like to have fet the whole Kingdom 1n an
univerfal Flame: for the fuppreffing and prevent-
ing of which in future Times, King Henry VIII.
caufed a fpecial Court to be crected, by a fpecial
Commiffion of Oyer and Terminer 3 which Court
alfo continued in Edward the Sixth’s Time,
Queen Mary’s, and firft and fecond of King
Fames : The Bafis of which Commiffion was
founded upon thofe forementioned innovating
Statutes made in Edward the Second’s and Ed-
ward the Third’s (b) Time: Which fpecial Com-
miffion or Oyer and Terminer was feveral times
renewed by the late King Charles, as in the fifth,
eighth and thirteenth Year of his Reign. And
the faid Mr, Hyde there in his Argument or
Speech, which I have here in Print, names feve-
ral of the Prefidents of that illegal Court of
{pecial Commiflion of Oyer and Terminer : And
he there allo declares in what an extraordinary
manner, and upon what an extraordinary Qcca-
fion it was granted ; which was fo great, as that
a greater could not be imagined : and yet not-
withftanding he declares, that this extraordinary
Commiffion, which being granted to fupprefs
and quict thofe many extraordinary Infurretions
and Rebellions, which do not admit of fo long
Delay as Times of ordinary Trial, in Times of
Peace, when the ordinary, legal and common
Courts of Juftice are open and free, will do,
when Peace and Quiet 1s in the Nation, as now
it 153 and yet for all that, he condemns it for
illegal,

And therefore, Sir, admit my A&tons in their
Tendency to be as dangerous and heinous as any
of my Adverfaries can imagine or declare them
to be; yet they are but in the Afhes, but in the
Hearth, they are not broke out into vifible and
violent hoftile Actions. And therefore I fay, if
fpecial Commuffions of Oyer and Terminer, granted
in fuch fpecial and tranfcendent Cafes as thofe in
Henry the Eightl’s Time, were illegal; much
more muft a fpecial Commiffion of Oyer and Ter-
miney granted to try me barely for Words, or at
moft for pretended Writings or Books, at fuch
a time when there is no burning Flame of Infur-
rections or Rebellions in the Kingdom, but all
in vifible Peace, and all the ordinary Courts of
Juftice open : and I and my Friends have often

(1) And excelient o this purpofe is Licutenant-Cobonel Lilburne's drgument, in bis fecond Edition of his Picture of the Counfel of
State, p. 8, ﬂgn‘f:’i,'? the Eredlion of extraordinary Courts, awhich thus folleweth : He granting that the Parliament hath Power to
erect a Court of fuflice to adminifler the Law, provided that the Fudges confyl of Perfons that are nat Members of Parliament ;
ana provided the Power they give them be univerfal 5 that is 1o Jay, to adminifler the Lany to all the Pegple of England indcf-

nitely, cels are all equally barn free alike, and not to tace or three particular Perfons folely ;

wgafly and altegether cat of ther Power, &c.

the lafl of wwbich for them to do is

IFhich drgument or Reafon is moft natably illuftrated and inlarged in the ficend

Editicn of the Legal F undamental Liberties of England, revived of the 8th of June, 1049. p. 72.
(b) Which acere Wettininler, the fecord being the 13 of Ed, 1, ¢, 29, and 2Bd. 3. ¢. 2. and 34 Ed. 3. ¢, 1.

{fought
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fought to enjoy the benefit of the Law 1n a Iegnl
Trial, from firlt to laft, buc could never enjoy
it in the leaft meafure, although many Aifizes and
Seffions have paffed over my head fince my Grit
commitment, now feven Months agos ar the
firlt of which, in the county where my pre-
sended crime was committed, I ought by Law
and Juftice eizher to be tried or acquitted.  So
shat, Sir, by what I have already fard, you may

for High-Treafon.

23
ledge of all that at the Houfe had paffed againtt
me 3 and although I alfo.knew that the further
Defign againft me, which was, That the Councif

of State (as they are called) would take me away
thereupon with armed Force the next morning 3

‘}’r:t notwithftanding all this, 1 ftirred not out of

my Foule, but remained there till about five o
cleck the nexe morning ;s at which time 200 or
goo armed Horfe and Foot (without fo much

- s Tl . . T P .
fee the Judgment and Opinlon of the Houle of as one civil or magifterial Officer with them)

Commons upon {pecial Commiffions of Oyer and
Torminery 1o their avlt purity, whea as a full

Fioufe, there beins conflantly 400 or 500 of

rhem Jining in the 1loufe, as the deputed and
chofen Truitees of the people of Eigland, whofe
Opinion was to damm I_L’h{:m, antd plud}: thj._zl}l
up by the Reors, 25 unjuil and iliegal 1 their
original Inflitution, which they hnvg: af:corn:hngly
done, and declared to the whoie Natton in che
A& that abolifhed the Siar-Chamber 5 where that
Court fpoken againtt by Mr, Ifzde, s totally
damned and plucked up by the Roots,  So
that now in Law 1 cannot fee how Ipecial com-

came by Force of Arms, and haled me out of
bed from my Wile and Children, not according
to the Law of Laugland, as is exprefly provided
in two feveral Statutes, wiz. the frfy of Fdw. 6.
chap. 12, and the sth and 6th of Edw. 6. ¢. 11.
By which tRules of the Law, and no other, they
ought to have proceeded againft me from firfk
to laft; and I am fure they both exprefly pro-
viae, Thas if any Man be accufed of Treafon,
that he flall be accufed firfk to one of the King’s
Counfel, or to one of the King’s Juftices of Af-
fize, or clie to one of the King’s Juftices of the
peace being of the Querwm, or to two Jnftices

milfions of Ovei and Teraminer can be legal at this, of the peace within the Shire where the fame

prefent, admit the power never fo jult from
whom it comes ;5 but abundanedy much more,
feeing there is no actual Wars, nor popular [n-
jurrections @ which, if lately chere had been any,
and yct were overcome, there 15 no pretence or
ground by the good old Laws of Liglud, tor
any extraordinary proceedings agamit any Man,
although he had been 1n Arms againft you, bug
he ought to have the bencfit of the ordinary,
accullerned ara common Trals at the common

Law, as clearly appears by the exprefs Words of

the Pefition of Kizlt (c). But I was never in any
hofiile manner agamit thofe that are the prefent
Governors of the Nation, but have been under

thelr command 1n feveral Battles in the Nation, .

and have hazarded my Life for them, and never
yet in the leaft changed my original or firft prin-
ciples ; nor never was engaged in the leaft in any
Floftility agunft them, but have always, fince I
five Years ago gave over my cemmand, lived
in peace and quictacfs in mire own Foufe and
Abode: and was the faine day at the Houfe of
Comuions door that their Votes paffed againtt
me, declaring me in general (which in Law fig-
nifies nothing) to be a Traitor 3 and fpake with
a Gendeman that is now a Judge amongfl your
feives (viz. Mr. Righy) at the Houfe-door, who,
1n fome Great Ones Numes, proftered me large
Matters, if 1 would do as 1 fhould be direted
by them.  After this, I went home to mine own
Fioule n Semtheoart, where T ffayed in peace and
auietnefs, well erough knowing the Votes that
that day pafled againft me, without either parti-
cular Accufation or Accufer, or any iuch thing s
where 1 flayed, whenas I mighe eafily have
cleaped the Hands of mine Enemies, and been
gone : but bhaving the fweer peace of a goed
conicience within me, which did affure me that
I' had done nothing that was againft the Welfare
at the Navion of Eigland in general, nor againit
the Welfare of any one particular Man in Eig-
laind, but veally wifld it well, and all its Well-
wifhers ;

I fay that, noswithftanding my certain Know-

Ofence or Ofiences fhall happen to be done or
committed ().

But contrary to thefe and other wholfom and
good Laws (although there hath been an cighe
Years War m Liglaid, pretendedly, for the pre-
tervation of the L.aws ard libernies of Euglaud,
yet, {fay, contrary to the expreds Tenor of ihefe
Laws, as allo of the Petitivn of Pight, yea, and
alfo of the cxprefs leter of that excellent Law
that abolithed the Star-Chamber this Parliament)
was L by Force of Arnes (that never fortified my
Houfe againit the prefent Howery nor ever dif-
puted any of their Summons, though fent Ly the
meaneft Man that ever appertained to them ;
and who, i they had fent their Warrant for me
by a Child; 1 would have gone 1o them) I wuas
tetch’d out of my bud in Teror and Affright-
ment, and to the Subverfion of the Laws and
Liberties of Eugland, and led through Leudon-
Sireets with Hundreds of armed Men (like an
Algier-Captive) to their Main-Guard at Pauls,
wiiere a mighty Guard ftaid for the further con-
dutting me by Force of Arms to White-ball,
Now, Sir, if | had commited Treafon, I ought
not to have been apprehended and proceeded
againft by armed and mercenary Soldiers, but
by civil and magifterial Officers, and no other;
according to thofe excellent privileges that the
Parbament themfelves in the Year 1641, In theiy
own Book of Declarations, p. 26, 37, 76, 7. did
claim for thofe fix Members, wiz. the Lord Kijn-
boltenr, MIr. Pym, Mr, Hellis, NMir. Strend, Sir
Artbur Hafleriz, and Mr, Hampden @ 1 fay and
aver, I cught to have had the procefs of the
Law of Figlind, due procefs of Law according
to the forcmentioned Statutes and Precedents;
for 1 never forcibly refified or contended with
the Parliaments and therelere ought to have
had my Warrant ferved upon me by a Conftable,
or the hike civil Officer; and upon no prerence
whatfoever, ought 1 to have been forced our of
my Bed and Houfe by mercenary armed Officers
and Soldiers.  But, Sir, coming to [/ Dite-Lall,
I was there alfo kept by armed Men, contrary
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to all Law and Juftice; and by armed Men
againft Law, I was by Force carried beforera
Company of Gentlemen fitting at Derby-Henfe,
that look’d upon themfelves as authorized by the
Parliament to be a Committee or Council of
State, (who by the Law I am fure in any kind
had nothing at all to do with me in cafes of pre-
tended Treafons) where I was brought betore
Mr. Fobn Bradfbazo, fometimes a Counfellor for
my felf before the Houfe of Lords, agamit my
unjuft Siar-Chewmber Judges s who there in my

half, Ieh. 1645, did urge againit the Lords of
the Stai-Chomber, as the highelt crimes againit
the liberties of the People that could be, as be-
ing illegal, arbitrary and tyrannical, that the
Lards in Star-Clamber thould cenfure me to be
whipp'd, pillory’dy €. for no other caufe but
for refufing to anfwer their Interrogatories a-
cainft my felf.  And when I was brought before
the fiid Courcil of State, 1 faw no Acculer, no
Profecutor, no Accufation, no Charge nor In-
dicument 3 but all the crime that there was laid
unto my charge, was Mr. Dradfhawy’s very feri-
oufly examining me to Queftions againt my felf :
although 1 am confident he could not forget, that
himfelt and Mr. Febir Cosk were my Counlfellors
in [february, 1045, at the Bar of we Houfe of
Lords, where he did moit vehemently aggravate,
and with Pateftations condemn the Lords of the
Star-Chamber’s unjult and wicked dealing with
Fimlifh Freemen, in cenfuring them for their re-
fuling to anfwver to Queitions concerning them-
felves 3 and yet notwithftanding walked with his
dealing with me in the very fteps that formerly
he had bitterly condemn’d in the §tar-Chambei
Tords ; yea, and there for refuling to anfwer his
Queflions, (for any thing he declarcd to me to
the contrary) committca me to prifon for Trea-
fon in cencral,  And you know very well, Detter
than I do, that by your own Law, Generals in
Law fizmify nothing,

Tuage Fermzp., Nr. Lilvarney you very much
abufe and wrong your ic!f, for you viry well
know Mr. biradfbaw 15 now desominated by
another Name, namcly, Lod Prgfuient 1o the
Ceuiedl of State of Iingland; and i would well
beeome you in your cordition {o to have fiiled
him,

Lieut, Col. Libniize. And although no crime
in Law (which ought to be particularly exprels
fed) was lawd wnto my charge; yet when 1 was
firft 1mprifoned, there were thoufands of my
Friends (Well-wifhers to the Freedoms of Fi:;-
land, and to the common caule in which they
had been engaged in for thefe cight Years toge-
ther) both old ard young, both Mafters of Fa-
milies, young Men and Apprentices, and abun-
dance of others of the Feminine Sex too, with
abundance of cordial honeft Men in feveral coun-
tries, Jomned mn feveral rational and fair petitions,
and deitvered them to the Houfe in the behalf of
myfelt, and my three Fellow-prifoners ; in which
they moft carncftly mtreated them, that they
would not prejudge us before we were heard, and
knew our Accuofers and Acculations, bur rather
that they would releafe us, and take off their
prejudging Vores againft us, which they had
cauted to be proclaimed in all the publick places
of the Nation againft us, and lct us have a fair
and legal “fraly according to the Laws of Zio-
land, and according to the undeniable p]iviieécs
of the due procels of the Law from firft o Ialt
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and they would put in any Security that they
would require of them, that we fhould be forth-
coming at all times to anfwer whatfoever in Law
could be lzid to our charge,  Unto all which pe-
titions, which were very many, they could ger no
manner of fatisfying Anfwer, but Slights, Abufes
and Scorns.

But befides this, Gentlemen, that you may
fee that I am ravional, and that you may fee thar
1 have an mnocent and quiet conicience wiihin
me, that does not accule me, nor terrify me;
therefore I mult acquaint you, that 1 again and
again proffered my chiefelt Adverfaries, and fent
olten to them, being earneftly defirous to chufe
two Members of the Houle of Commons, and
let them chufé two more, whom they pleafes
and I would with all my Hearr ficely refer all
mannct of difference betwixt them and me, to
the final determination and judgment of four
of their Fellow-Members ¢ but all this weuld do
no good, and yet they would not in the leaft Jet
me underftand what was the Thing they defired
of me; bur, by their power and will, [ had
my pockets and chamber fearch’d to find our
Advantages agaimnft me; and allo lock’d up clofe
Prifoner, with Centinels Night and Day fer ar
my door, and denied the accefs and fight of
my Wi'e and Children for fome certain time 5
and for about twenty Weeks rogether in the
Heat of Summer, kept clofe prifoner, and denied
the hberty of the prifon, and my Eftate with
a ftrong Hand taken away from me, without
any pretence {or due procefs) of Law, to the
Value of almolt three thoufand Pounds, that was
leaally and juftly veited in me, and in my poflefs
fion. But being I will avoid (at this time efpeci-
ally) provocations as much as I can, I will name
no perfon by whole power and will 1t hath been
done, although he be notorioufly known ; bur
the Gezrtleman that took it away by his pleafure,
without ali Rules of Law or Jullice, rold my
Father to this purpofe, That I was a Traitor,
and under the Parliament’s Difoleafure 5 and
therefore he would fecure it frem me, although
I were not In the leaft convicted of any Crine,
neither in Law thep, or for many months after
had I the lealt pretence of Crime laid unto my
charge, And although my own Eftate by Force,
acainft Law, was taken from me, yer was [ alfo
denied in my clofe Imprifonment that legal Al-
lowance that theeld have kept me alive: for in
all this miferable condition I never yet received
a penny of my legal Allowance, but was pof:-
tively denied that Teftimony and legal Right
that the late King conftantly allowed to all the
Liembers of the Parliament that were commit-
ted in the third of his Reign, and feveral other
times 3 unto whem for their Diet he allowed
three, four and hive Pounds a Week, according
to their Quality, although they had great and
rge Eftates peaceably n their pofleflion.  Awd
one of them that 15 now beyond the Seas, a
Colonel, I have foroot his Name, (but it was
Colonel Lsyz ) confefltd in the Licutenant of the
Towei’s own chamber, the laft Year, that the
King was fo bountiful to him and the reft of
his IFellow-prifoners, that he let them enjoy the
Allowance of about four or five Pounds 2 Week
for ;Dict 5 and that while he was Prifoner in
the Zower, he fpent the King about 1500/, for
his own particular fif in provifion. Bur, not-
withitanding 1 was denied all this, and to fll up

the
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the height of the infufferable provocations put
upon me; abundance of my own and antient Ac-
quaintance were fer upon me to calummiate, be-
{patter and reproach me 3 yea, and to endeavour
0 become Inftruments to take away my Life,

fome of them confefling they were underhand fet:

on by fome Parliament-Men: All whofe bafeand
wicked Petitions, Papers and Books preferred and
ublithed againft me, were hugoed and embraced
altho, for my own part, 1 do not know of any
Man in this World that can juftly tax me with a-
ny Acion, or maintaining any principles or Te-
nets, but what doth become a Man that doth be-
lieve all that is contained in the Law and the Go-
{pel, and does believe the Refurrettion of the
Dead, and Life eternal 5 nay, that does believe
¢hat T myfelf fhall rife and goto the Lord of
Glory. Yet notwithftanding all thefe unparal-
lePd provocations put upon me, efpecially by
divers of my old Acquaintance, whom I had
upon all Occafions faichfully ferved, but never
wronged, injured nor provoked, (being inftiga-
ted (as they themfelves confefs in fome of their
own Congregations) by Parliament-Men fo to
do.

Truly, Sirs, T appeal to your own Judgments,
and to your Coniciences, and to all the people
that hear me this Day, whether all thefe provoca-
tions laid upon a poor Man, which is but Duft
and Athes, as well as other Men, be not too in-
fupportable a Burden, and too much for the Cau-
fers of them to take advantage of the Fruits pro-
duced by them, to deftroy me, and take away my
Life.

And therefore, Sir, 1n the firft place, I fhall
humbly crave that Favour and Right, {eeing I
am brought before you by a piece of parch-
ment that truly 1 could not read, neither could he
do it that thewed me, {I mean the Lieutenant of
the Tower;) for admit that if I did well under-
ftand Latin, as indeed I do not, only fome ordi-
nary Words, yet it was in fuch an unufual ftrange
Hand that I could notread it.  And therefore be-
ing T am brought before you unplicitly, and not
as I conceive an Englifbman ought to be, who
ought to fee and read the Authority, by vertue of
which he is convened before any Power. It’s
true, I know fome of you, Gentlemen, that I
fee fit before me, yet not many of you; and
truly I have nothing but a piece of unlegible
Parchment, which cannot {atisty my Underftand-
ing of the Legalnels of my Convention before
you: but being I am not able to difpute that
Power that compullively brought me, but here I
am 3 and therefore in order to the declaring of my
lelf to be a true Euglifbman, 1 moft humbly crave
(and that I think is confonant to Reafon, and I
hope to Law too) that I may fee, and hear read
the Commiffion, by vertue of which you fit here
this Day, and convene my Perfon before you,
that fo I may compare it to the Law; and con-
fider whether or no, that by my pleading before
you by vertue of it, I do not betray my Liber-
ties. And therefore I humbly crave that you
would let me hear your Commiffion read ; for
this Court is no ordinary and common Affizes,
Seffions, or Goal-Delivery, the only proper
Courts for trying me for all criminal Fauls ;
yea, and thofe alfo ought to fit where the Crimes
are committed : and I was imprifoned for a pre-
tended Crime, pretended to be committed in the

County of Surrey, where by the Common Law
Vou. IL
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of England, and exprefs Statutes, I ought to be
tried therefore, and no where clfe.

And thercfore being brought in an extraordi-
nary manner to fuch an extraorainary Place as
this, which is no ordinary Affizes or Seflions, no
nor yet in mine own County ; therefore I again
humbly defire that you will be pleafed to let me
fee and hear your extraordinary Commiffion, that
{o I may confider whether the Extent or Lattude
of the Commifiion be confonant, or no, to the
Petition of Right, and other the good old Laws
of Eugland. For thofe that now fit at #eflmin-
fler, exercifing the fupreme Power, by two {pe-
cial Declarations, the one dated the gth of Fe-
bruary laft, and the other the feventeenth of
March lit, have pofitively declared, and called
God to witnefs, That they will mamtain, pre-
ferve, and defend that excellenteft of Laws, the
Perition of Right, as in the feventh Page of the
laft Declaration they call ity and thuat the Peo-
ple of England thall enjoy all the Benelit therein
contained, whether to Life, Liberty, or Eftate,
with all Things incident thereunto.  And there-
fore 1 humbly beg and crave that Favour {rom
you, that fecing to me you appear to be fent 1n an
extraordinary manner, no:according to theordina-
ry Cuftoms of the Laws of England, that youwill be
pleafed to let me hear your Commiflion read,
that fo I may confider the Confonancy thereof
to the Petition of Right, and other the good
old Laws of England: and after the reading
of it, I hope I fhall recurn you an Anfwer as
doth become a rational arnd ingenious Man :
Who though he hath Right to all the Privileges
of the Laws of Euglarnd, and hath read all the
declared and plain Laws of Exgland, that are to
me the Fundamentals of all, yet the practick Parc
of the Law, which are in other Tongues be-
{ides the LExglifh, I cannot read, know, nor
underftand. And in the Petition of Right, and
other the good old fundamental Laws of Eig-
land, I can find no Foundation or Bottom for
fuch an extroordinary Court, as this before my
Eyes feems to be: And therefore I again make
it my moft humble Suit to hear your Commi-
fion read.

Judge Keble. Mr. Lilburne, you are fully heard,

Mr. Prideaux Altorney-General. My Lord, the
Prifoner at the Bar, nor none clfe, have caule to
complain that he hath wanted your patience In
being fully heard. My Lord, that which at the
beginning of his Arraignment you expected from
him, which was to hold up bhis Hand, he de-
nied ; and upon his Denial defired Liberty of
Speech to fpeak, and he hath enjoyed it.  But,
my Lord, how pertinent his Dilcourfe is to what
was propofed to him, the Court, and all that
hear him, will judge. My Lord, I am not here
to juftify the Actings of thofe that here he hath
complained againft 5 but they are a Court, they
are a Council, and my Thoughts are (and fo
ought his to be) honourable of them ; and what
they have done, my Lord, towards him, in crdet-
ing this Court to try him, is but Jultice. My
Lord, there is no fpecial Commiffion of Oyer and
Terminer, but a general Commiflion: and upon
that general Commiffion here is a {pecial Prefent-
ment of Mr. Li/burne here at the Bar : The gene-
ral Commiffion is according to the Law of the
Land ; and upon that fpecial Prefentment it is
expetted he may be procecded againfl according
to Law, And for }'ULJI:I“ Commiffion, my Lord,
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that hath beeen read and publithed to the Court
before Mr. Lilburne came to the Court, and the
Court is fatisfied with it, that 1t 1s in the ordinary
way ; and I hope the Judgment you will give,
will declare it to be according to the Law, in the
ordinary way. And as for the Commiffion it felf,
in the Form of it, it is not a Tittle varied from

the ordinary accuftomed Form. But, my Lord, p

the Petition of Right, Magna Charta, the Sta-
tutes, and all Declarations that have been fpo-
ken of, they areall confirmed in this, and all do
confirm it ; for in that ordinary Tradt, that hath
been practifed in this Nation for five hundred
Years, is Mr. Lilburne now to be tried, and that
by the good old Laws of Exgland, Mr. Lilburne’s
Birth-right, and every Man’s elfe, he has his
Trial 3 the beginning of which hath been M.
Lilburne’s Prelentment, which is already found
by the Grand Inqueft, whoare Men of Integri-
ty, Men of Ability, Menof Knowledge, My
Lord, he is now come to his Trial, not in an
extraordinary way, but by a Jury of good and
legal Men of the Neighbourhood 5 by Men that
do know, my Lord, and underftand what is Fact,
what is () Law, and to do Jultice indifferently
between both,

And, my Lotd, I do know, and publifh to all
that now hear me, that the Commiffion for Trial
of Mr. Lifburne this Day, for thofe Differences
that are between the State and Mr. Lilburne, is
free in Law from all thofe Excepttons that he 1s
pleafed to put upon it, and is unqueftionably le-
galy and ufed for thefe many hundred Y ears toge-
ther. And as for Mr. Lilburne’s declaring the
Fact, for which he was originally imprifoned,
for to be committed in Sarrey, and therefore
there in Law he ought to be tried, and not here in
London, being another County 5 as for Mr, Lil-
burne’s Crimes committed in Surrey, his own
Confcience beft knows what they are: But Mr.
Lilburne, at moft, can but yet guefs at what
we intend to try him here for, or lay unto his
Charge, |

But, my Lord, if Mr. Lilbyrne will pleafe to
put himfelf upon his Trial according to Law,
my Lord, I hope the Court, and all that hears
and fees their Proceedings, will receive full Satis-
facion in the Legality and Fairnefs of their Pro-
ceedings againft him, and himfelf the Benefit of
Juftice and Law.

Licutenant-Colonel Lilburne. Sir, by your fa-
vour, in two Words, I fhall not be tedious, I now
perceive who is my Accufer and Profecutor, the
Gentleman that is a very unequal one 3 for he Is
one of the Creators (being a Member of the
Houfe) of you that fit here this Day to be my
Judges; and therefore an over-awing and unfit
Accufer or Profecutor.,

Ld Keble. Mr. Lilburne, 1 pray you hear me a
Word ; for now you fpeak not rationally nor
difcreetly : You have had a fair Refpet and
Hearing. What you fpeak of Liberties and
Laws, we come here to maintain them for all,
and for you too : And we alfo come for to vin-
dicate our Actions. And as for that you fpeak of
in reference to the Commiffion, I muft let you
know the Commiflion is warrantable by the
Laws of England for this five hundred Years,
nay, and before five hundred Years in {ubftance,
The fecond Thing that you fpeak to, is, That

(@) Mark that avell ; for Fudge Jevmin called it a damnable Do3ring, avken My, Lilburne declared the

of Law as avell as of Fadt,
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you were apprehended in fuch an hoftile manner,
underflanding by Law you fhould have been
taken in an ordinary way, by an ordinary Offi-
cer. But, Mr. Lilburne, in 2all Apprehenftons of
Traitors, Felons, and Murderers, is not the
Power of the County to bz ralled, and the
Sheriff is to call and tke what Power he
leafeth.

Lieut. Col. Lilburne. By your favour, Sir, not
unlefs I refift; which I did not. And befides,
there was no Sheriff, nor no other Civil Officer,
at my Apprehenfion.

Ld Keble. Mr. Lilburne, fpare yourfelf: It is
as they are informed of the Danger of the Man
they may do it before ever they fee him. The
next Thing you are upon, is, The Wrong and
Injuftice that you received by the Proceedings in
the Star-Chamber againft you. You fee the
Proceedings there have been queftioned, and you

jultified : If there be any thing elfe that hath

been by others in the North, or elfewhere aded,
there is no Man here that will juftify them in
their Evil. But for 2 private Man, as you are,
to tell us of them here, and to come and tell
us to our Faces that we are created and conftituted
by the Attorney-General, we will not fuffer it,
nor further hear of it. And therefore, Mr. Zji-
burne, although you have fpoken fair Words,
(and happily more than your Friends expected
from you) I muft tell you that Words are but
Words 3 and 1t were well that you would do as
well and as rationally as becomesa rational Man,
as you have declared you will.

Lieut. Col, Lilburne. With your favour, but
one Word more.

Judge Fermin, Mr. Lilbyrue, pray fpareaWord,
and hear the Court : This Court fits here by law-
ful Authority, and that is from the Parliament,
that are the fupreme Authority of England ; fo
that our Power is not derived from thofe tha
have no rightful Authority to conftitute us, but
our Power is from the publick Authority of Eng-
landy, which is now by an admirable A& of
God's Providence, lately, but truly revived and
fettled by God upon them. By that Authority
this Court doth now fit ; and you are brought
here before them that are moft of us Judges of
the Law, and we are fworn to do you and every
Man Juftice and Right, according as his Caufe
requires, according to Law, Judgment, Equity,
and Reafon. And it was faid truly, that which
my Brother Heath (who now is dead) did fiy,
Is the Duty of the Judges to be of Counfel
with the Prifoner at the Bar before him, and to
do that which they are fworn to do: And that
you fhall have. And accordingly you have re-
cetved more Favour than ever I heard of a Pri-
foner that ever was accufed of Treafon in my Life
ever had, And as for the Commiftion, I mufk
tell you it is ufual to have Commiffions of Or
and Terminer, and that even in Term-time, for
high Offences, and fuch as tend to the Deftruc-
tion of the Nation, as OQverbury’s did, and thofe
that tend to capital Treafon, whereof you are
now accufed, by a Grand-Jury of ZLondon, that
are Ireemen of London, Citizens, able Men,
Men of Religion, Men of Eftate, Men of Con-
fcience, Men of Quality : Thefe are your Accu-
fers 5 who have found you, upon their Qaths,
guilty of Treafon, and cry out to us the Judges

Fury were Fudges

for



1649. G. H.

for Juftice againit you:
that proceed againit you. And as for our Com-

mifiion, it is according to the good old Laws 9f
the Land, founded upon the Statute made In

Edward the Firft's Time, called ;Vcﬂ?flf}{ﬁﬁr the
Second. That Statute authorizeth Commillions :

According to that Commiﬂ'iqx} we [it by here
this Day. And Edward the Birft was :;.wrfe and
a good Prince, and confented t0 the People, to
ler them have fuch Comnuflions as ours we fir

by is, which the People had fought ftoutly for
3 the Barons Wars in his Father’s Time, and

alfo in his ;3 for he himfelf was taken Prifoner at
Lewes, in the County of Suffex.  And being a
wile Prince, he knew that the Love of the Peo-
ple was not more to be got than by wholfome
and fafe Laws, that every Man’s Life, and every
Man's Eftate, and every Man's Laberty, might
be preferved by, and not be fubjet to any arbi-
trary Will or Power ; but that the {fober, and
ditcreet, and wile Laws of the Kingdom, which
our Anceftors won by their Swords, might be
their Protectors, A fpecial one of which was
this Sratute of Feftminfler the Second, made in
Edward the Firft's Time : By vertue of which
Seatute is this Commiffion direéted to the Juftices
of the one Bench and the other 5 and they beall
here this Day, but only thofe that of neceffity
mult attend at /7eftminfler, only to prelerve the
Term, Now you are come to anfwer to that
Charge, which hath been the greateft Oppofition
to the Settlement of Government that can be s
T mean the Setclement of the fupreme Authority
of the Nation in the Commons now aflembled in
Parliament, not newly erected, but revived into
the Richt Place and Hands; for it 1s the Law
of England revived, that the fupreme Authority
is in the (4) Commons affembled in the Parlia-
ment of Eugland : For o it was in the Saxons
Time, and the Romais Time, and inall Times (§)
it hath been as it 1s now ;3 which will {ufficiently
jultify our prefent Proceedings againft you. And
therefore, I fay, for the Commiffion itfelf, it is
in general for the Trial of all Treafons whatfo-
ever, But the Grand Inguelt have found out no
other Traitor, that they may accufe, bur Ma-
{ter Fobir Lilburne, who is now here at the Bar,
But 1t 13 not a bare Accufution, but it 15 the fo-
lemn Verdiét of almoft a double Jury that hath
appeared upon the Roll 5 and upon their Qaths do
concerve thofe Crimes of Treafon that are laid a-
gainft you, to be of fo dangerous confequence a-
gunft the State and Commonwealth, that they
do call for Juftice againft you as a Traitor alrea-
dy found guilty. And therefore I do require you,
as you are an Euglifoman, and a rational Man, that
you do conform yourfelf, and tell us plainly what
you will do, as in reference to the putting your
felf upon your Trial by the Law, and hear with
patience thofe Offences of Treafon that are laid to
your Charge.

Lieut, Col, Lilburae. May it pleafe you, Sir,
by your favour, I fhall not now trouble you with
many Words.

And it is they, not we,

for High-Treafon. ‘
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Ld Keble. You go improperly to work,

Licut, Col. Lilburune, " That Gentleman, T do
not know his Name, (pointing to Judge Fer-
min:) You were pleafed to fay, That I have had
more Favour than ever you have heard of any
before ever had, in the like Cafe. But, Sir, by
your favour, I fhali tell you of fome that in the
like Cafe have had as much, if not more ; and
that was Throgmorton, 1n Queen Mary’s Time,
who was impeached of higher Treafon than now
I am ; and that in the Days of the commonly
accounted bloodielt and cruelleft Prince that this
many hundred of Years hath reigned in England :
And yet, Sir, I am {ure in this very Place, and
that by {pecial Commiffion of Oyer and Terminer ;
who was accufed for being one of the chiefeft Con-
federates with Wyat, in his Kentifb Rebellion 3
which #/yat marched with an Army againft the
Queen to London: For which actual War or
Rebellion, *Throgmorton was inthis Tl v
place arraigned as a Trairor, and 7
enjoyed as much, if not more Favour, than I
have now enjoyed, altho his then Judges and
Profecutor were bent to take away (¢) his Life,
right or wrong. And therefore, Sir, by your
favour, 1t is no extraordinary Favour that you have
afforded me; it is but only my Right by Law
and Juftice, and common Equity. But, Sir, L
fhall be thort, and put my Bufinefs to a plain If-
{ue, which is this :

I have here at the Bar given in many ftrong:
Arguments againft the Validity and Legality of a
fpecial Commiffion of Oyer and Terminer, and
fuppofing that to be fuch an one by virtue of
which you fit, and intend to try me for my
Life s and therefore I have humbly defired (as in
Reafon, and I think in Law, [ may juftly do) to
hear your Commiffion read ; but you have pofi-
tively dented me that. And therefore I defire
all my Friends, and all the People that hear me
this Day, to bear witnefs, and take notice,
that you, contrary to Reafon and common Equi-
ty, denied me to let me hear read your Commii-
fion, by vertue of which you go about to take a-
way my Life; which I cannot chufe but defire
them to take notice, [ declare to be very hard
Meafure.,

Bur, Sir, to fave my felf from your forelaid
onares and defired Advantage againft me, 1 will
come a little clofer to the Bufinefs. You demand
I thould hold up my Hand at the Bar; and [ know
not what it means, neither what in Law 1t figni-
fies. It’strue, T have read the moft part of the
Laws that are in Eugli/h, which I take to be the
Foundation of all our legal Euglifh Privileges ;
and in them I cannot find any thing that doth
clearly declare unto me the full Signification or
Meaning of a Man’s holding up his Hand at
the Bar. Therefore if you pleafe but to explain
what the Meaning and Signification of holding up
the Hand at the Bar, is, 1 fhall ferioufly confider
of it, and, I hope, return you a rational and
difcrcet  Anfwer : For truly m thofe Laws
which are in the Englifb Tongue that 1 have

(a] But by bis Fawour, rever before pra&ifed nor ufed avithont both Kinz and Lords 5 a Precedent of achich te is difired to

Joeve and produce ou? of any of his Laav-Books.

(0) But there avas before the Conguefi neither Inxs of Courty, Laavyers, nor Term-TFudges ir England, but only tavelve goed
and iegal Mer, chafen i ‘eackh Hund:ed, finally to decide all Cﬂnrrﬂmf?ﬁf} s Which lafled it Withiam 2he Cg;_r,?'nngpjﬂbdnfd that
excelicnt Cmiﬁimrfau, and {rflead réfrfgr"fmrédurfd E:y bis IFill and Saverd {contrary to bis felersn Oath, three feweral times ta-
Ern ) the intolorable bendage of Wetltminfler-Hall, or Term-Fudyes, and their Qutlandifh or Norman Laaw-Pradiice in the French
Qongue s ar all the Englith Chronicles univerfally and truly declare.

(¢) IVhafe vemarkable and excellent Defunce you may at large read in Holingthed's Chronicle in the Life of Quecn Mary, avhick
Difeourfe is excellontly avzll 2vorth the Jpeeds R;‘Prfn!f;{;r, efpecially leeing Men are made Traitors for Words 3 «ohich Cruefty Queer

Mary adhorred, as may clearly be read in that excellent Statute of bers, made in the firfd Year of her Riign, Chap. 4,
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read, although I find mention made of hold-
ing up the Hand, yet I cannot find much of
the full Signification of it, only I find it to be of
a large Extent. And as for thofe Laws, or ra-
ther the practick Part of the Law, that are 1n
French and Latin, 1 cannot read them, and there-
fore much lefs underftand them. In which regard,
for me to hold up my Hand at the Bar before I
underftand the trus Signification of it n Law,
(which tells me it is in ftfelf a ricklifh Thing)
were for me to throw away my own Life upon a
Puncilio or Nicety that I am ignorant of 3
and therefore, truly, Ithink I thouldbe a very
Fool, in my own lgnorance to run that Dan-
aer. And therefore, Sir, I humbly defire the
clear Explanation of the Meaning of it in Law,
and after thar I fhall give you a fair and rational
Anfwer.

L.d Keble. Mr. Lilburae, you fhall fee we will
deal very rationally with you, (and not infnare
vou in the leaft manner) if [h:}:t be all.  The
holding up of your Hand, we will tell you what
it means and fignifies in Law: The calling
the Party to hold up his Hand at the Bar, 15 no
more but for the fpecial notice that the Party 15
the Man inquired for, or cailed on 3 and there-
fore if you be Mr. Jobn Lilburrze, and be ihe
Man that we charge, do but fay that you are the
Man, and that you are there, and it {hall fuf-
fice.

Lieut. Col. L#burie. T am Foba Lilburie, Son
of Mr. Ricoard Lilburie

Ld Relfe. Mr. Liituyne, what you have to fay
we will hear prefently 5 only take notice that we
will take your acknowledging of your Nume to
be fuffictent, 1f you will fay that you are the
Man. You are called by your Name, you have
come and anlwered to your Name, 1n order to
your anfwering the Charge to be read againt
you; do but this, and it fhall fufhce without
holding up vour Hand. Therefore let us have
no more Difcour{e as to that,

Judee Fermin. NMr. Lilburne, pray fpare me a
d3 for you have been heard with patience.
You have defired to have the Right of the Law
of Kigland 5 and yet you do queftion a funda-
mental Thing, that hath been always ufed in cafe
of criminal Offences. By the Law of Englaud,
that you defire to have the Meaning of ir, is bur
juft 5 but you muft know that the Law of Eng-
land 1s the Law of God ; and if there be any
thing in the Law of England, but what was by
admirable Conftitution and Reafon, we would not
meddle with 1. Bor I pray know this, that the
Law of England is no written Law : Itisthe Law
that hath been maintained by our Anceftors, by
the tricd Rules of Reafon, and the prime Laws
of Nature ; for 1tdoes not depend upon Statutes,
or written and declared (@) Words or Lines. And
this 1s out Laws, that have been maintained by
our Anceftors, and is fubordinate to the Law and
Will of God: Therefore 1 fay again, the Law
of Lngland is pure primitive Reafon, uncorrupted
and unpolluted by Human Humours, or hu-
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man corruptions, Wits, or Wills : That’s the
Law of Eugland. There be two Reafons why
holding up the Hand hath been ufed always :
Ifirft, for notice that thofe that are called for ca-
pital and criminal Offences, that they hold up
their Hands, 1s to declare that they are the Men.
My Lord hath given you this one Reafon al-
ready 3 which, I fay, is, that he be notified by
holding up the Hand to all the Beholders, and
thofe that be prefent, and hear him that he
is the Man, But befides this, there is more in
it ; that’s thus: A pure mnocent Hand does feg
forth a clear unfpotted Heart 5 that fo the Heart
and Hand together might betoken Innocency.
And therefore hold up your Hand, that there-
by you may declare you have a pure innocent
Heart. If you refufe to do this, you do will-
fully deprive yourfelf of the Benefit of one of
the main Proceedings and Cuftoms of the Laws
of Englaid. Now for this, do what you think
fit,

Lieut. Col. Lilburne. Well, then, Sir, (apply-
ing himfelt to Mr. Keble, as the Prefident of the
Court) I take your Explanation of i, and lay
hold of that,

Ld Keble, You muft anfwer pofitively, Sir,
for you have had Advice enough, yea, good Ad-
vice If you embrace it, 1t 1s good Advice to yous;
but the Court doth not expelt an Anfwer from
you to what hath been already fzid to you, but
they expect that without any more Difpute you
apply yourfelf to anfwer according to that which
you are advifed unto. Do it if you will, and if
you wii! but anfwer to 1t fo as hath been declared
uato you, it fhall fuffice; but fo far you muft go
to this, as to declare whether you be the Man or
no before you go away. And therefore difpute
it no more, left you deprive yourfelf of the Bene-
fit of the Law.

Lieut. Col. Lilburre, Well then, Sir, accor-
ding to your own Explanation, 1 fay my Name
is Fobi Lilburie, Son to Mr. Richard Lilburie of
the County of Dzrbam, a Freeman of the City
of Londsn, and fometimes Lieutenant-Colonel in
the Parliament’s Army : And if you will not be-
heve that T am the Man, my Guardian the Licu-
tenant of the Tower there (pointing to him) will
aver that I am.

Ld Keble. So then you are the Man.

Judge Fermin, Ask him again : Hearken, Mr.
Lilbuirne, heaken what he fays, and ufe chat
Moderation, and Temper, and Dilcretion that
you have promifed.

Lieue. Col, Lilburne. One word more, and I
fhall have done; and that is by the Law of Eng-
Jrs:d [But being iwmerrupted, be cried ont
With your favour, Sir, 1 will come to the main
thing 5 I hope you do not go about to circum-
vent me, therefore hear me, | befeech you.

L.d Keble, Hear the Court, Mr. Lilburue, there
fhall be nothing of Circumvention or Interrup-
tron : but as you have profefled to be a rational

and underflanding Man in Words, let your Deeds
{0 declare you,

( a ) But ﬁ!ff.fr Ar. H}'dt‘, in bis ﬁr::;m::‘:'w:m’ /J';‘g:.rmﬂri', ﬂ_;'ﬁffz’ﬂ the Northe, n [E‘E{fﬂf Cﬂmmiﬁ?ﬂu :3}" 0}’«@1’ ard Termin:r, ‘flﬂg

411, Mifera fervitas elt, cbijus eft vagum zut incozritum

3 thatis to fay, It is a mifirable Seivitude swhae the Lanw i uncer-

tain or wnknavwen.  And the oy fame faith thet preat Oracle ¢f the Laav, §ir Edward Coke, tn the Praerz to the third Part of bis

Iiflitates, and in the fourth Part, f0L. 132, and in feveral Places befides,
T udges drivs te have 1o other Laav in being in England, fut avhat is in their gen and
sence of Law they may pive arcav all the Libertics and Preferties of the Pesple of the Nution, as their Brother
to the King, in t5e cafe of Ship Money:) And then 0¢, aud wvor 1@ ‘ —

dgrarazce iy the Mother of Dewstizr or Qbadience.

But jre Pespic 7y rnf{’f Jee Lereby, that thefe prefent
therr Maficrs Breafls, (that fo by pre-
; Fudges did lately
152 Lupley 9 be brousht back again to shat Faith, That

Laeut,
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Lient. Col. Lilbuzne. Sit, I befeech you do not
furprize me with Punétilio’s or NICFEI&S, which
are hard things for me to !afi my Life upon. I
tell you again, my IName 15 Jobn Lilbrrne, Son
to Mr. Richard Lilburse. ‘

1.4 Keble. Talk not of Punfilio’s with us,
snor talk not of Judges made by the Laws, you
{hall not want Law: but if you talk of Pun-
&ilio’s here in this Room, we will fiop that

AnZWmIge,

LgLi;quol. Lilbuine, Truly, Sir, I am uvpon
my Life, and fhall my Ignora}nce of the Forma-
lities of the Law in the practick part thereof de-
firoy me? God forbid ! Therciore give me but
Jeave to fpeak for my Life, or elfe knock me on
the Heal, and marder me where I ftand, which
is more righteous and juft than to do it by pre-
tence of Juftice, Sir, 1 know tiat Mr. Srad-
Jfhaw himielf, Prefident of the High Court of
Jullice, asit was called, gave Duke Hamilton (2
bofiile Enemy) leave to fpeak to the Pun&ll-io’s of
the Law; yea, and to my Knowledge again and
again made an Engagement unto him and the
relt tried with him, that the Court nor he
would not, by vertue of their Ignorance of the
Niceties or Formalities of the Law, take ad-
vantage again{t them to deftroy them ; but did de-
clare again and again, that all advantages of For-
malities fhould be totally laid afide, and not in
the leaft made ufe of agrinit them to their Pre-
judice.  And I hope you will grant me, that have
often been in Arms for you, but never againft you,
as much Favour and Privilege as was granted to
Duke Hamilton, never of your Party, buta Ge-
neral of a numerous Army againft you.

Ld Keble. Take it as you willy we have had
patience with you, and you mult and fhall have
paticnce with us: we will pafs over ail that is
by-palt, bur take heed by your furly Crofinefs you
olve not advantage in the face of the Court, to
pals {entence againit you, without any {urther
Procecdings, or Proof of your Aétions, but what
our own Eyes fee. The Ceremony is for your
advantage more than you are aware of: bur if
you confcfs yourlelf to be Mr, Fobu Lilburie, we
have done as to that.

Judge Fermin Wir, Lilburise, at the beginning
you taliked of Moderation, and that you would
carry yourfelf with Rationality, which methinks
in your Actions you fall fhort of'; for you have
faid, that Mr. Attorney-General was a Very um-
equal Profecutor of you, becaufe you fay he was
the (2) Creator of your Commiflion. Pray hear
me, 1 heard yous; and do not think to put Af-
ironts upon us undeferved, And as for that Man
that you call Mr. Bradfbazs, 1 tell you again he
15 Lord Prefident of the Council of State of the
Commonwealth of England 3 and vhy you fthould
fo much negleét him, doth not fo much favour of
Rationality and Moderation, as you pretend your
feif to be poffefled with,

Ld Keble. Come, will you read the Indift-
ment?

My, Broughton reads. Hold up your Hand, John
Lilburne, and bearken to your Charge.

Thor Randefs indicied of Hizh Trcalon by 1he
Name of John Lilburne, /ete of London Gent.

for High-Treafon.

20
Jor that thou as a faife Traitor, wot having the Fear
of God before thy eyes, but being ffirred up and mo-
ved by the ITnfligation of the Devsl, &c. as it fole
loweth werbatim, inthe fecond Day’s Proceedings,
to which the Reader is referred. -

Mr. Broughton, What fay’t thou, Febn Lil-
burie, art thou guilty of this Treafon whereof
thou {tandeft indicted, or not guiliy 2

Lieut, Col. Lilburne. Gentlemen, I require the
Favour that I may be heard, and I fhall defire no-

thing but that which may ftand with Reafon and
Juttice.

Ld Keble. Mr. Lilburne, we fhall deal with you
according to Reafon and Juflice, and after {uch
2 Ill’i&nﬂ(fl‘ as you yourfelt fhall judge rational and
right,

Lieut. Col. Lilburne. Gentlemen, 1 fhall fpeak
but a few words; I befeech you hear me, for it is
upon my Life.

Ld Keble. You fay you will deal rationally in
thofe ways; that is to be expected from you the
firt in Reafon, is to anfwer, and plead; and
before youfo do, you cannot be heard.

Lieut. Col. Lilburne. Give me leave to fpeak,
and I fhall not {peak fix Lines: (which with much
f{truggling being granted, Mr, Lilburue went on
and jaid to this efit@®) Then Sir, thus, By the
Laws of England I am not to anfwer to Quefti-
ons again{t or concerning myfelf.

Ld Keble. You fhall not be compelled.

Aiother Fudze, Nir. Lilburne, is this to anfwer
againlt yourfelf, to fay you are not guilty ? By the
Laws of the Land youare to plead to your Charge,
and it is no accufing of yourfelf to fay Guilty, or
Not Guilty.

Lieut. Col. Lilburne. Sir, by your favour——

Judge Keble. To anfwerthar you are Not guil-
ty, 15 no great matter, nor definite in Law.

Liweut. Col. Lilburae, By the Law of England [
am to be tried by a Rule, but I do not know,
by the Rulesof Law, what Benefit, in reference
to my Exception againft the Illegality of my
Indictment, 1 may deprive myfelf of in cafe I
{hould anfwer before I except.

Ld Keble. The Law is plain, that you are po~
fiively to anfwer Guilty or not Guilty, which
you pleale.

Lieut. Col. Lilburne. Sir, by the Petition of
Right, Iam not to anfwer to any Queftions con~
cerning myfelf; therefore I humbly intreat you to
afford me the Privileges of the Laws of Zug-
land, and 1 will return a pofitive Anfwer to it 3
if you will but pleafe to allow me but Counfel, that
I may confult with them, for I am ignorant of
the Formalities of Law in the practick Part of
it, although I here declare I own the gocd old
Laws of Lugland, and a legal Jury of twelve
Men, yea, and a Tral by a Jury of legal Men,
And I do humbly crave, Sir, a Copy of the In-
di¢tment, or fo much of 1t as 1 may ground my
Plea upon it; and reafonable Time to confult
with my Counfel, altho’ 1t be but cight or nine
days.

}i,d Keble, You fpeak well, but you muft do
well, 1t 15 that we come for: the Rationablencfs
of itis this, that you fhould fhortly anfwer, Sir,
to that Queltion, and in a rational legal way,

(ﬂ) }U; Lin‘:llfnﬂ E‘FPL' r'Ht‘F‘:'H"-'.'.‘T-'H'E(l’ ¢0 ﬁ:ﬂfh Hffdﬁ?ftu ff:'f 7”‘{?" )5” ﬂﬁﬁﬂ.{'fi ﬁ." JETE rﬁr{ ??ﬂfﬁ'ih ff’ﬁ'f ﬂfr Pr‘ideaux ces f[:*t
Creator of the Commifion, but thet hewvas ore of the Creators of all the Fudges, ard therely avas Judge of kis Judges, ;3:.-:3’ o
that regard be wwas uo cwmpeiont Fecafer or Profeeutor: But they avowld notfuffer bim to fpeak, but cricd cut, Fear the Couri;

which thing alfo they frequently did afteravards.

When
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When you have anfwered it, you fhall have liber-
ty to make your Defence, to maintain that you
fay ; but this that we now fpeak of, isa thing In
your own Breaft, in your own Knowledge, whe-
ther you be guilty of this that 1s Jad to your
charge or no: And if you be clear, you cannot
wrong yourfelf nor your Confcience ;. for In fay-
ing Not Guilty, you know better what you ly
than any other doth.

Lieut. Col. Litburze. Sir, 1 am ignerant of the
Formalities of the Law, having no Books in £xg-
lifh wherein I can read them; and as for other
Tongues, 1 underftand none: and therefore for
you to take away my Life for my Ignorance,
when the pradick Part of the Law, or the For-
malities thereof, is lock’d up in {trange Language,
that it is impofiible for me to read or underftand,
15 extreme hard.

It is true, in thofe Euglifh plain Laws which 1
have read, I find fomething fpoken of it; bur
muft aver, that 1 find there is a great deal of Ni-
cety and Danger in locking a Man up to fingle
Formalities, in anfwering Guilty or Not Guilty:
And therefore I befeech you to affign me Counfel,
to inform my Ignorance, and give me but leave
to confult with my Counfel, and I will return you
an Anfwer according to your defire, without any
Demur, as foon as it is poffible for me to know
what grounds I go upon.

M, Broughton. Fobi Lilburne, what fay’{t thou,
art thou Guilty of the Treafon laid unto thy
charge, or art thou not Guilty ?

Lieut. Col. Liiburne, Butunder favour thus, for
you to come to enfnare and entrap me with un-
kuicwn Niceties and Formalities that are locked
up in the Freach and Latin Tongue, and cannot be
read in Zuplifh Books, they being not exprefled
i any Law of the Kingdom, publithed 1n our
own Figih Tongue: it s not fair Play accord-
ing to zhe Law of Exsland, plainly in Englifh
exprefled in the Peaition of Righe, and other che
good old Stztute Laws of the Land, Therefore
I again humbly defire to have Counfel affigned to
me, to confule with, what thefe Formalities 1n
Law fignify ; fo that { may not throw away my
Life ignorantly upon Forms,

Ld Keble, My, Lilburne, we cannot grant you
that Favour, it is not confiftent tothe Law, what-
foever you fay to the contrary.

Lieut. Col. Lilburne. 1 hope you will not eo
about to enfnarec me, and take away my Life for
Punétilio’s,

Another Tudge. Well theny you will not plead ?

Lieut. Col. Lilburne. Yes, if I may beallowed
that which I conceive to be my Birth-right and
Privilege, to confult with Counfel; or that you
pleafe to make the fame Engagement to me that
Mr. Bradfbaty, as the Prefident of the High
Court of Juftice, made to Duke Hamiltonr; which
was, that the Court would take no advantage at
all of his Jgnorance in the Niceties and Forma-
lities of the Law in his Pleading: let me but
enjoy this Iingagement from you, and I will
plead.

Ld Keble. You fhall have that whichis accord-
ing to the Law; therefore, Mr. Lilburne, 1 ad-
vife you for to plead, and you fhall have fair
play, and noadvantage taken againft you by your
Jgnorance of the Formality of the Law.

Lieut, Col. Lilburne. Well then, Sir, uporn
that Engagement, and becaufe I fee you are fo
pofitive in the thing——~—this is my Anfiver,
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That I am not guilty of any of the Treafons in
Manner and Form, as they are there laid down
in that Indi¢tment, (pointing to it.) And there-
fore now, Sir, having pleaded, 1 crave the Li-
berty of Eagland, that you will affign me Coun-
fch.

Mr. Broughton. By whom wilt thou be tried 2

Licut. Col. Li/burne. By the known Laws of
England, and a legal Jury of my Equals, confti-
tuted according to Law.,

Mr. Broughton. By whom wilt thou be tried ?

Lieut. Col. Lilburne. By the known Laws of
Englandy I mean, by the Liberties and Privile-
ges of the Laws of Eugloud, and a Jury of my
Equais legally chofen. And now, Sir, [ again
defire Counfel to be affigned me, to confult with
in point of Law, that fo I may not deftroy my-
felt through my lgnorance. This is but the
fame Privilege that was granted at Oxford unto
me, and the reft of my Fellow-Prifoners arraign-
edd with me,

Qe of the Clerks, You muft fay, by God and
your Country ; that’s the Form of the Law,

Licut. Col, Litburne, Why muft I fay fo?

Aitier Jedge, This is the Form and Law of
the Land: Will you plead, Mr, Lilburue, accord-
g to the Laws ot Eugland ?

Lieut. Col. Lilburie. Truly T never read it,
Sir, 1n the Laws of Englarnd, what it is to plead
in this Nature,

Ld Keble. You fay you will be tried by the
Laws of the Land, then it is by the Country,
and {o you may plead, and do yourfelf no harm
for by the Country is meant a Jury of your E-
quals.

Lieut, Col, Lilburne. Sir, T am doubtful of my
Ignorance in the Laws, yet I will return you an
Anfwer, you mzking good your already engaged
Promifes, thatycu willtake no Advantage againft
me, 1t through my lguorance, and your Impor-
tunity, I plead in any Form, that in firi€tnels of
Acceptation may deprive me of any real Benefit
the Law will afford me.

Judge Thorp. Mr. Lilburne, you will be tried
by the Law, and by the Rules thereof: when you
fay fo, you do really declare it to be by your
Country. So that the true Signification of being
tried by the Law, isthe fame thing in fubftance
with being tried by the Rules of the Law.

Lieut, Col. Lilburne. Then I hope my anfwer
15 clear and fair, Sir.

Judge Fermin, The Formality is fhortly this,
to be tried by God and your Country 5 no more
1s meant by it thanthus, by God, as God isevery
where prefent, yea in all Courts of Juftice, and
fits and knows all things that are afted, faid, and
done: ‘The other Part of ity by your Country,
that 15, by your Country or Neighbourhood ;
the Country is called Patria, becaufe your Neigh-
bour and your Equals, which you are willing to
put yourfell upon the Trial of. By force of that
word, the Country, a Jury of the Neighbour-
hood for Trial of you are fummoned. Now do
what you will,

Lieut. Col. Lilbuyne.  Sir, under your favour
thus; then in the negative I fay God is not lo-
cally or corporally here prefent to try me, or
pafs upon me; but afirmative, I return this An-
fwer, That I defire to be tried in the prefence of
that God, that by his omnipotent Power is pre-
fent every where, and beholds all the Actions
that are done upon the Earth, and fees and

knows
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%nows whether any of your Hearts be poflefled -

; remeditated Malice againft me, or whe-
;TI{:I]'] aﬁypof you come with fo much ¥ orethoughe
of Malice againft me, as that in your Hearts you
intend to do the utmoft you can, right or wrong,
g0 deftroy me: and before this all-feeing God I
defire to be tried, and by my Country, that is to
fay, by a Jury of my Equals, according to the
good old Laws of the Land.

Juftice Thorp. You have fpoken very well.

i.d Keble. You have done like an Euglifbmar
{o far as you have gone ; and I do aflure, that
in any Formality (as you exPrel_'s or call _them)
there thall be no Advantage agamit you, if you
miftake in them. Now what you have the next
to think upon, is your Jury of your Countryme_n,
or Neighbours of your Fquals; and 1 promife
you we will take care of that, that they fhall be
good and lawful Men of England. |

Lieut. Col. Lilburne. 1 thank you, Sir, but
under your Favour thus: Your Indictment is £x-
treme long, and of abundance of particulars, it is
impoflible that my Memory, or any one _Man’s
in England, can contain i, or carry It in our
Heads ; and therefore that I may make my De-
fence fo as becomes a rational Enplifiman, I ear-
neftly intreat you, that now you will be pleafed
to give me a Copy of my Indiétment, or fo much
of it, as you expet a Plea from me upon, and
an Anfwer unto, and Counfel affigned me, and
Time to debate with my Counfel, and Subpanas
for Witnefits,

Ld Keble, For Counfel, you need none, Mr.
Lilburne 5 for that Not Guilty which you have
pleaded, is that which lies in your own breaft,
which refts in your own Counfel, and you know
how it is, and can beft plead that yourfelf s
Counfel lies in Matter of Law, not of Fadt.

Lieut, Col. Lilburne, Under Favour I defire
Counfel for Matter of Law, and not for Matter
of Fa&t, My Indi@tment I believe in Law, is all
Matter of Law, and I have fomething to fay to
it in Law,

Ld Keble, If Matter of Law do arife upon
the proof of the Fact, you fhall know it, and
then fhall have Counfel affigned to you.

Lieut. Col, Lilburne, 1 myfelt have before
this been upon fome Trials, and never before
this was denied counfel, no, nor fo much as ever
difputed whether I fhould have it or no, I alfo
was at a great part of the Earl of Strafferd’s Tria),
who was fuppofed a moft notorious Traitor ; and
yet, if my Obfervation and Memory do not ex-
cecdingly fail me, he had Counfel affigned him
at his firlt defire, and they were continually with
but him, not only at the Bar when he was there,
alfo had continual and free Accefs to himin Prifon.

Befides, Sir, I being accufed of Treafon in
fuch an extraordinary manner, and being but an
ordinary Man myfelf; no eminent experienced
Lawyer dare well meddle with myBufinefs, no, nor
fo much as beftow a Vilit upon me, but he runs
a Hazard of being undone.  And truly my E.
flate is in an extraordinary manner taken from
me, fo that I have not Money to fend Meffen-
gers up and down privately to their Chambers
and therefore that 1 may be freely and allowedly
able, without danger of Ruin to any Man that
fhall advife me, I fhail humbly crave as my Right
by Law, and I am fure by common Equity and

Juftice, that I may have Counfel and Solicitors
alfo afligned me,

 for High-Treafon.
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Ld. Keble. Mr., Lilbuyne, {peak rationally for
yourfelf; when there comes a Matter of Law,
that you are able to fay, This 1s for Matter of
Law, arifing from Matter of Faét, that hath
been proved or endeavoured to be proved, when
you come beyond that, you fhall have it as wil-
lingly as you can defire : and withal, this that
you fay concerning your Memory, which you
{ay is not able to carry away, or contain the
particulars of this Inditment; the Indictment,
o much as will charge your Memory; will be
very fhort: for it is the publifhing of thofe
Books charged upon you in the Indictment, that
will be the Matter which will ftick, and that
Matter will be very fhort, which we muft prove
againft you, which is only Matter of Fa&, and
not of Law, And therefore for Fa&t of Treafon
you can be allowed no Counfel, but muft plead
it yourfelf.

Lieut, Col. Lilburne. Sir, under Favour, you
expect from me Impoffibilities; for, feeing I have
been feven months in prifon for nothing, and
could not in the leaft know perfeétly what would
be laid to my charge, nor after what manner I
fhould be proceeded againft, (confidering all pro-
ceedings againft me hitherto have been fo
abfolutely arbitrary, that it was impoflible for me
in Law exactly to come provided:) and there-
fore feeing I am now here, and you pretend to pro-
ceed with me according to the due courfe of Law,
and fecing the Form of the Proceedings in this
manner with me s not exprefly and exadly de-
clared in Print in Engli/h, which Tongue only I
can read and underftand ; and feeing by the Law,
which 1s in Engli/h, which I have read, and
clearly underftand, that there are a great many
Snares, and a great many Niceties in the prac-
tick, that are formal proceedings of the Law ;
and fecing I know not certainly, whether if I
proceed to Matter of Proof, before in Law I
make my Exceptions againft your Indiétment,
as to Matter, Time, and Place, I be not in Law
deprived of that Benefit, which [ principally aim
at for the prefervation of my Life; therefore I
befeech and moit earneftly intreat you, to affien
me Counfel to confult with, before I be too far
infnared : and, if you will not do it, and give
me {fome reafonable Time to prepare my Plea
and Defence, then order me to be knock’d on
the Head immediately in the place where I ftand,
without any further Trial 3 for I muft needs be
deftroyed, if you deny me all the means of my
prefervation.

Judge Fermin. Mr. Lilburne, it were reafon«
able to give you Satisfaction, if you would re-
ceive it.  You fay you were prefent at my Lord
of Strafford’s Trial, and you fay he had Counfel
afligned him, not only to ftand by him at the
Bar, but to repair to Prifon to inftrut and ad-
vife : but that was not a Trial in fuch a Way as
this 1s ; 1t was a Trial by Way of Impeachment
before the Peers affembled in Parliament, and
his Attainder was made up into an A&t of Parlia-
ment 3 but that 1s not a Trial at the Common
Law per Pares, which is that which yourfelf
have defired, a Trial by lawful Men, according
to the liberties of the Laws of Eudland. After
your Anfwer to your firlt Queflion, that is to
fay, whether you be guilty or not guilty of the
Things whereof you are accufed, no Counfel in
the World can follow, till the Fa&t be proved,
and Matter of Law do arife thereupon, So that
the
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the firft thing that muft be done, the Matter of
Faé&t muft be proved againft you ; and then, 1if 1t
fhall appear thereupon to the Court, that Matter
of Law doth arife, and you do expeét Counfcl,
we muft and will perform it; the Court are of
your Counfel {o far as to Fact.  And then 1n that
cafe, that Law arife thereupon, you may, and
ought to have other Counfcl afligned ; and do not
you doubt but the Court will be as careful of
you, as you can be of yourfelf, and allow you
more Favour, it may be, than your Friends do
expect.

Lieut. Col. Lilburse. Under your Favour, and
by your good-liking, I was once arraigned at
Cxford for my Life, upon the Matter of 1'reafon,
for levying War in Oxforafbire againft the King,
as their Indiétment then faid; and my Arraign-
ment was by virtue of a2 Commuffion of Oyer and
Terminer, that was (and in Law I am {ure of 1)
as legal and as juft as yours is: and my Lord
Chiet Juftice Heath, the chief Commiffioner or
Prefident, who was in the Eye of the Law as le-
aal a Judge as any of you, and yet he e

Ld Keble. Mr. Lilburne, we do remember 1t.

Lieut. Col. Lilburie. 1 befeech you give me
Leave to fpeak for myfelf; and to go on, for my
Life lies upon it.

L.d Keble. Hear me one Word, and you fhall
have two. Thisthatyou did {peak but even now,
do not think that we have fuch bad Memories, as
that we have already forgot it; your Life 1s by
Law as dear as our Lives, and our Souls are at
ftake if we do you any Wrong,

Lieut. Col, Lilburne. 1 wifh you may be fen-
fible of that, Sir.

Judge Fermin. Mr. Lilburne, you need not to
fay fo, our Souls are upon it, and we are to ftand
or fall by Juftice and Righteoulnefs as well as
yourfelf is.

Lieut, Col. Lillurne. 1 fay, my Lord Heath,
and the Court at Oxford proffered me Counfel
before any one Witnefs was produced to my
Face, or any Matter of Faét came to the proof s
yea, and gave me liberty to make my Excep-
tions to the Infufficiency of the Indi&tment, which

was very fhort in comparifon of yours. I crave

the fame privilege from you (the Nation’s pre-
tended Friends) that I found at Oxford amongft
its declared pretended Enemies, againft whom in

{everal Battles T had fought.  And I hope you

that pretend to be the Prefervators of the Liber-
ties of England, will not be more cruel and un-
richteous than the declared Deftroyers of them,
1f you will not allow me Counfel as I had there,
I have no more to fay to you, you may murder
me if you pleafe,

Judge Fermin, You were pleated to mention
fome precedents of thofe that have been accufed
of High-Treafon, that have had Counfel afligned
to them; and for one you mention that of my
Lord Strafferd, whofe Trial I told you was Par-
liamentary before the Houfe of Peers, upon the
Impeachment of the Commons of England in
Parliament aflfembled, and fo it went on in a
Parliamentary Way : This proceeding is in an

ordinary courfe of the ordinary guondam Court of

Juttice, according to the Common Law. Now
for my Lord of Strafford, give me leave to ob-
ferve this; he had no Counfel afligned him until
fuch time as Queftions of the Law did arife,
which required Counfel, and then he had Counfel
afligned him, but not before ; for that my Lord

doth not fay, that you fhall have no Counfel, bue
that you fhall have that which the Law allows.
And, as for that which you fpeak of Counfe] at
Oxford, 1t could not be. But when, upon the
proof of Matter of Fact, ic appears to the Court
that there 1s any Queftion or Matter of Law a-
rifing upon the Fact; and when it doth fo ap-*
pear unto us, then you fhall have Counfel for
that, But (I befeech you) hear me on: You
are now come before us, according to the Com-
mon Law, to be tried by your Country ; there is
now nothing tn queftion, but whether that Mat-
ter, that Thing, thofe Words contained in the
Indiétment read to you, be true, yea or no; that
is, whether they be done or no: For we will not
give Counfel to plead to the Matter of Fact con-
tained in your own Books, which you remember
very well,

Lieut, Col, Lilburne. Thofe Books fuppofed
mine : pray let me have fair play, and not be
wound and fcrew’d up into Hazards and Snares.

Ld Keble, It they be not yours upon good
grounds proved before you, you are in no dan-
ger; and if upon the proofs of the Words and
Decds done, there do appear Matter of Law,
you muft and fhall have Counfel: ftay il that
be done, In the mean time the Court will take
care that a Jury fhall be returned, of honeft and
fufficient legal Men to judge of the proofs.

Lieut. Col. Lilburne. There was arraigned
with me at Oxford Colonel Vivers of Banbury
now alive, and Captain Catesby who is dead : I
will bring Colonel Zivers to depofe here upon
his Oath, That my Lord Ileath, and the reft of
the Commuilioners of Oyer and Terminer, proficied
me Counfel, and allowed me and him Counfel
before ever fo much as any Witnelles were pro-
duced, to prove the leaft Matter of Fa&t. And
if you will not be fo juft towards me as the Ca-

raliers were, and allow me Counfel as they did,
I have no more to fay, but refolve upon this
fcore to ftand, and here to die upon the prin-
ciples of an Euglifbman. If you will not be fo
jult as the Cavaliers were, with whom you and
the Parliament fet us together by the ears to fight
with, pretendedly for their Injuftice, let God,
and all righteous Men judge betwixe you and
me.
Judge Nichols, If you will not be led by the
proceedings of Law, it will be worfe for you s
and you are to know this is not Oxford.

Licut. Col. Lilburne. Sir, by what better Rules
of the Law can I be led by, than thofe that I
have before my Eyes? I am fure, at Oxford, as
my Right by Law, I was, before any Fa’t was
proved, proffered Counfel by my Judges, which
were my Lord Heatd, and Mr., Gardiner, now
Sit Thomas Gardiner, who 1s now in London : if
you pleafe, I will produce him to this Bar, to
juftify it upon his Oath, That the Lord Chief
Juftice Heath in his prefence proftered me Ceun-
fel upon my Arraignment for Treafon there, as
my Right by the privileges of the Laws of £up-
land, before the Fa& came to be proved ; yea,
and al{o give me liberty to affign the Errors of
my Inditment. He 1s now in Lownden, and 1
will produce him here at this Bar (if you pleafe)
to Juftify what 1 fay, if you will give me Time,
and enable me with Ability to fummon him in.

Judge Nichols, Mr. Lilburne, whether Mr.Gar-
diner will Jultify it or no, it is nothing to us;
for we are not to walk by Oxferd precedents, but

by



L

A
[
|

Jowrd bis IndifEment of Treafon, as is faily declared in the next Day's Jolloweing Plea of By, Ldlburne.

there, fol, 29, 30. are Jo plait and exprefs. to

les of the Law : and the Law will af-
?n}l'drh;oll;{unf Counfel, but in Points of Law a-

ifing Proof of the Faét (a). '
nﬁff SS?HLEH). Under favour thus: I conceive

the Precedents at Oxford, fo far as they are righ-

teous, are fit for your Imitation ; and whether it

be a righteous thing for you, when I am tried for
Treafon before you, to be more cruel towards
me, who have fought for you, than the Cavaliers
at Oxford in the like cafe were, again{t whom I
fousht : And I muft tell you, Tfurther conceived
it the moft unequal and unjult thing in the
World for me to have to do, upon the Trial of
my Life, with all the Judges ot the Land (who
are all engaged Men) that have had above fix
Months time to beat their Brains together, with
the Aflitance of divers of my Adverfaries, who
are Parliament-Men, that were the Creators of
their Power, and for one of them to be my Pro-
fecutor ; and in this fo extraordinary cafe, for
me to be denied to confult with Counfel ; 1 tell
you, Sir, it is moft unjuft, and the moft unrigh-
teous thing, in my Apprehenfion, that I ever heard
of, or faw in all my Life. O Lord! was there
ever fuch a Pack of unjuft and unrighteous Judoes
in the World?  Sir, in plain Euglifh, let me
tell you, if I had thought you would have bound
me up to 2 fingle Plea, and not have given me
in my Plea the jult Latitude of Law, Equi-
tv, and Reafon, but hold me thus clofe to your
fingle Formalities, contrary to your Promifes, I
would rather have died in this very Court before
I would have pleaded one Word unto you ; for
now you go about, by my own Ignorance and
Folly, to make myfelf guilty of taking away
my own Life; and therefore unlefs you will per-
mit me Counfel, upon this Lock Iam refolved to
die.

Ld Keble. This is not the rational way you faid
you would go in.

L. Col. Lifb. Sir, my Life 1s before you, you
may murder me, and take away my Blood, if
you pleafe.

Ld Keble. T will not be out-voiced by you, our
Lives and our Souls are upon it, therefore you
fhall have Equity and Juftice 3 yea, fuch as you
defire your felf: buc you are now going to fiy
into Extravagancies and Heats, which will mani-
feft the Rancour of the Diftemperdnefs and Inve-
nom’dnefs of Spirit which is within you, And
befides, if we fhould enter into it, we might
ageravate your Crimes by your own Words
ac the Bar. Take heed of it,. that you give
not advantage againlt your felf to your own
Ruin,

L. Col. Zi%. Sir, I am in no Hears, I am but
with Earneftnefs pleading for my life, when you
deny me all the juflt Means of my Prefervation,
which is my Right and Due by your own Law.

Judge Thorp. Mr., Lilburse, I defire to corre&t
2 Miftake of yours in the Law : You were plea-
fed to condemin it as unjuft, for the Attorney-
General’s {peaking with me when your Indit-
et was a reading 3 you are to know, he is the
Profecutor for the State here againft you, and he
muft confer with us upon feveral Occafions, and
we with him, and this is Law,

for High-Treafon.

L. Col. Lilb. Not upon the Bench, Sir, by

your favour, unlefs it be openly, audibly and a-
vowedly, and not in any clandeftine and whifpering
way: And by your favour, for all youare 2 Judge,
this 1s Law, or elle Sir Edward Coke, in his (b) 34
Part Inff. cap. High Treafon, or Petty-Treafon,
hath publifhed Falfhoods, and the Parliament hath
licenfed them ; for their Stamp in a fpecial man-
ner 15 to that Book.

Judge Thorp. Sir Edward Coke is Law, and he
fays, The Attorney-General, or any other Profe-
cutor may fpeak with usin open Court, toinform
us about the Bufinefs before us in open Court.

L. Col. Lilb, Mot in hugger-mugger; private-
ly or whifperingly.

Judge Toorp, 1 tell you, Sir, the Attorney-
General may talk with any in the Court, by Law;
as he did with me.

L. Col. Lifh, ¥ tell you, Siry it is unjuft, and
not warrantable by Law, for him to talk with the
Court, or any of the Judges thereof, in my ab-
fence, or in hugger-mugger, or by private W hif-
perings.

Ld Keble. No, Sir, it is no hugger-muggaer
for him to do as he did; {pare your Words, and
burft not out into Paflion; for thereby you will
declare yourfelf to be within the compafs of
your IndiCtment, without any further proof:
Look to i, that you behave yourfelf accord-
ing to the Bounds of Reafon and Law, and
hear me ; for we muft caufe the Jury to be res
turned.

L. Col. Lilb. Sir; under favour, I crave but
onc Word more, hear me out. I know very
well, and Iread it in your own Law-Books, fuch
a Prerogative as that in cales of Treafon no
Counfel fhall plead againft the King, hath been
fometime challenged to be the King’s Right by
Law 5 but, let me tell you, it was ap ufurped
Prerogative of the Jate King, with all other ar-
bitrary Prerogatives and unjuft Ufurpations upon
the People’s Rights and Freedoms, which has
heen pretended to be taken away with him. And,
Sir, can it be juft to allow me Counfel to help
me to plead for my Eftate, the leffer : and to
deny me the Help of Counfel to enable me to
plead for my Life, the greater? Nay, &ir, can it
be juft in you Judges, to take up feven Years
time in ending lome Suits of Law for a little
Money or Land, and deny me 2 few Days to
confider what to plead for my Life? Sir, all
thefe Pretences of yours, were but all the Preto-
gauves of the King’s Will, to deftroy the
poor 1gnorant and harmlefs People by, which
undoubtedly died with him ; or clfe only the
Name or Title is gone with him, but not the
Power or hurtful Tyranny or Prerogative in the
leaft.  Therefote feeing all fuch pretended and
burtful Prerogatives are pretended to be taken
away with the King, by thofe that took away
his Life, T carneftly defire I may be afligned
Counfel to confult with, knowing now elpecially
no pretence why I thould be denied that Benefic
and privilege of the Law, of the juft and equi-
table Law of Englond, having put my flf up-
on a Trial according to the privileges thereof,
And 1t was declared to me at Oxford, upon the

(a) What a King Fudge is this My, Nichols ! avhenas be himfelf avith Mr. John Maynard the Laswyer, avas affigmed by the
Prefident, Lord Chief Baran Wilde, 1o be of the Counfel avith Mayger Rolfe upan bis Defive 3 and that before ever the Grand Fury

(&} Wlafe TFords
inthe World can be painer,

Vor. II,

See alfoto the fame purpofe, the fecond Part Inftit, fol, 49, 103, 104.

prove avbat Mr. Lilburne faid to be good Law, as nothing

Trial
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Trial of my Life there, after I was taken Prifon-
er fighting againft the King and his Party, even
almoft to Handy-gripes, and to the Sword-point,
and to the But-end of our Muskets, being 1n
Perfon one of that little Number that for many
Hours together at Breutford fought with the
King's whole Army, where in themanner, with-
out any Articles or compofition, I was taken a
Prifoncr, and immediately thereupon arraigned
at Oxferd ; where, notwithitanding all this, 1t
was declared to me by Judge Heath to be my
Right, by the Law of Eugland, to have coun-
fel affined me to help me in point of Law, and
1 had it granted. I confefs he is my beft Au-
‘thority that I have, and I am fure he was a
Judge of the Law, or elfe T had never pleaded
to him 3 and he was upon his Oath to do Jultice
and Right ; and he was an able and underftanding
Lawyer, and yet did allow me (an hoftile Ene-
my) counfel to help me, as my Right by Law,
before ever any Proof to matter of Falt was pro-
duced : And I beg but the fame legal Privilege
from you, from whom I have more caufe to ex-
pect 1,

Ld Keble. Were youthere indicted for Treafon?

Licut. Col. Lilbwiie, Yes that [ was, and for
the highelt of Treafons, by the letter of the Law,
for actual levying War againft the King.

Judge Therp. And yet, for all that, you know
it was no Treafon, and fo did ke too; for you
know that you had committed no Treafon at all
in obeying the Parliament’s Command : for what
vou have done, was cone by the Parliament’s fpe-
cial Authority and Command : and you had your
Commiffion to juftity you in your Loltiie Actions:
and he knew it well enough your Act was no
Treafon, though he did offer you counfel, orelle
he durlt not allow you counfel.

Licut, Col. Lilirrne. | had nothing to juftify
me in that A&, but the equitable Senfe of the
Law, the letter of it being point-blank againtt
me, and on the Cavaliers Side, by which 1f they
had prevailed, they might have hang’d both you
and me for levying War acainft the King, not-
withftanding our Parliament - commiffions : and
this I know, Sir, you know to be Law m the
letter or punctilio’s of it.

Judge Thorp. It was no Trealon in you, and
he that affigned you counfel, knew it was no
Trealon 5 and this Arraiznment of you was as
illegal as his afligning you counfel.

Lieut. Col. Lilbuyue. Sir, by your Favour he
was 4 Judge of the Law by legal Authority, be-
ing made by the King, in whom, by Law, that
Power was invefled ; and he looked upon him-
felf as a legal Judge, and fo did I too: and as
a legal Judge he arraigned me for doing that
A&, that by the exprels Jetter of the Law was
Trealon; and as a legal and honeft Judee, ac-
cording to his Duty in Law, he allowed me
counfel.

Judge Fermin. Iior that matter that you talk
of, they knew it was no Treafon, and therefore
cave you more Privileges than was their Right
by Law, very well knowing, that whatfoever
was done to any of you that did fight for the
Laws, Religion and Liberties of their Country,
there might be the like done to others that were
Prifoners in the Parliament’s Power : and this
was the Truth of ir, and you know it very well ;

and therefore it is nothing to us, nor in Law his
Willingnefs.

John Lilburne

1 Car IL

Lieut. Col. Lilburne. Upon my letters, after
the firft day of my Trial, that Declaration of
Lex Talionis was made, as clearly appears by the
Words and Date of it now in Print, which the
Reader may perufe in the firft part of the Parlia-
ment’s Declarations, ». 802, 8o03.

Judee Thorp. X wouder they did not proceed in’
the profecution of the Inditment, and find you
cuilty of Treafon, and fo to Execution.

Licut, Col. Lilburne, Under your Favour, thus;
I appeared at the Bar, I pleaded to my Indictment
Not Guilty, I made Exceptions agamft my In-
di€tment ;5 and myfelf, and the two other Gen-
tlemen arraigned with me, had counfel afligned
us as our Right by Law: and the Judges moft
fairly and rationally further told us, Becaufe we
will not {urprize you, we will give you aWeek’s
time to confider (with what counfel you pleafe
in Oxford to chule to come to you) what to
plead for your Lives ; and whatfoever other Pri-
vileges you can claim Dby the Liberties of the
Law of Euglaid, you fhall enjoy them to the
urmoft, Upon which Promife 1 fpoke in open
court to the Judge, fhewing him the Irons up-
on my Hands, in which I was arraigned, and
told him; My Loid, by the Laws of Englaiid,
no Prifoner for any crune whatfoever, that be-
haves humielf civilly and peaceably in his Impri-
fonment, ought to be put in Irons, or to any
other Pain or Torment before he be legally con-
victed 5 and therefore I defire, as my Right by
Law, that my Irons may be taken off. And [
faid further, My Lord, I am fhut up 2 clofe Pri-
{foner in my chamber, denied the ufe of Pen,
Ink and Paper, which is contrary unto Law,
efpecially in the Time of my Trial. Why, fays
he, you ihall be releafed from your Irons, from
your clofe Imprifonment, and have the ufe of
Pen, Ink and Paper: And Capt, Lilburie, 1 tell
you, you fhall enjoy whatfoever other Privilece
you can challenge as your Right by Law ; {or
the Law of [zgland 1s a Law of Mercy, and 1
hope we fhall appear juft Judges of it : And there-
fore you fthall frecly have either Lawyer, or whom
you will in Oxford, to come unto you to help
you and advife you. And, fays he, becaule you
fhall fee that Law and Juflice 1s of the King’s
fide agunft the Parhament, and becaufe they
fhall have no caufe to calumniate us at 7¥ef-
minflery and to fay we are unrighteous and un-
jult Judges, that furprize you, and thereby go
about to murder you, the Court is frecly willing
o give you a Week’s Time, to confider with
your Counfel in the mean time what this Day
Sevennight to plead for your Life. In which
time, beingvfreed of my Irons, and of my clofe
Imprifonment, and enjoying Pen, Ink, and Pa-
per at my Pleafure, by fpecial Order from the
other two Gentlemen, I writ a letter to my
Wife, and in 1t inclofed another to -our
Speaker, and another to young Sir Heary
Vane, then my familiar Acquaintance ; all which
I fent i Poft-hafte away to my Wife by the
Hands of Capt. Primrof’s Wife, which Capt.
Primrofe was Prifoner there; and his Wife, who
brought up the letter to my Wife, is now in
London.  Which letter my Wife delivered to
the Speaker, {5c. and by her importunate Solii-
citation procured the Declaration of Lex Talio-
nts 3 the Subftance of which, in a letter from
Mr. Speaker, my Wife brought down to Ox-

Jord, and delivered to the Lord Heath's own

FHands



1649. G. H. for High-Treafon.

. he Sunday after the firlt Day of
Hands op o ot And}::he third Day before we

ainnmﬂ‘ﬂt- . .
our Arraig my Wife arrived at Ox-

to appear again, . :
were £P Y Letter, which fhe del-

ith the Speaker’s :
jf;idlvi Tu dgg Heath himfelf: Which Letter

eakine notice of our Trial, threaten’d them with -
¢ e

. Talionis, to do the like to their Prifoners
th:; zhéy did to us, or any o_F us. And t_hey
havine many of their great eminent Men Prifo-
ners ﬁl the Tower, and 10 Warwick-Caftle, aad
other Places, did induce tl’fenl to ftop 'all further
Profecution of Colonel Pivers, Captain Catesby,
and my felf. And if it bad not been for this
threatning Letter, in all likelihood we had all
three been condemned by a Commuffion of Oyerr
and Terminer, and exccuted : For my Wlﬁ::: did
hear Judge Heath fay to fome of his Affociates,
1t the reading of the Letter, That as for all the

threatning part of it, as to his particular felf, I
value it nots but faid he, we mull be tender

of the Lives of the Lords and Gentlemen that
ferve the King, and are in the Cuftody of thole
at Weftminfler.  And that Claufe of Lex Tationis
put a ftop to ous Proceedings, and further Trials

at Law.
i 1.d Keble. It was well for you, by your Story

that you do tell, chat you had fo tair Play: You
{hall have with us, who are upon our Lives and
Qaths, as much as the Law will aford you, and
fo much as our Judgments and Conlciences can
lead us to, without doing Inmjuftice and granting
more than the Laws of Eugland will afford.
What was done there, 1s nothing to us here;
for we are not to walk by their Precedent, but
by our own Judgments, according to the Rules
of the Law. And here ’tis thus far jult, That
upon the Proof of Matter of Fadt, 1t Law do
arife, you are to have Counfel; 1t not, you are
to have none. By your Allegation, you lay you
had Counfel affigned you before any Matter of Fact
came to be proved, when asa Judge of the Law
he could not but do ity but 1t he did, 1t is no-
thing to us, we cannot do 1t. Yet we have in
this Place proceeded legally hitherco with yous
and when that Matter of Law doth anfe trom the
Faé&, as you had Counfel there affigned you, fo
fhall you have here; and you fhall have fair
Dealing, and fair Play, according to Law, which
is abfolutely as I tell you.

Lieut. Col. Lifhurne, Siry, by your favour, I
crave but one Word more; and that is this:
Here is 2 Gentleman that is a By-ftander, a Friend
of mine, and my Sollicitor, who by Law, as
well as any By-ftander, may (@) fpeak for the
Prifoner at the Bar, in cafe he perceive Things
urged againft him contrary to Law; and there-
fore I defire he may {peak two or three Words,

[ Mr. Sprat beginning to {peak.]

Ld Keble. Spare your felf; when your Time
comes, you fhall {peak.

Mr. Sprat. He asked leave for me firlt.  And,
Sir, it is ealy to prove the whole Indictment to
be matter of Law.

Judge Fermin, What impudent Fellow is that,
that dare be fo bold as to fpeak in the Court
without being called? Mr. Lilburue, by your own
Words you fay you were told at Oxford, Thac
by Law you were to have Counfel 5 that is as
true, that the Court is of Counfe! for the Pri-
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foner arraigned at the Bar; and fo we oughe
and fhall permit you other Counfel, if Matter of
Law, upon the Proof of the Fa&, do arife: But
for any other Counfel, to be affigned you before
that appear, isnot by Law warranted: We fhall
tread the Rules of Juftice. And we fhall do
Wrong to the whole Commonwealth, if we
fhould allow you Counfel before Matter of Law
doth arife from the Proof of the Fact; and to
allow Counfel in any other Cafe, the Court com-
mits Injuftice,

Ld Keble. And this, Mr. Lilburue, 1 will pro-
mife you, that when there comes Matter in Law,
let 1t be 2 Lawyer, or your {elf; he fhall fpeak in
your behalf; but before he cannot,

Liew, Col. Lilburie. Sir, the whole Indi&-
ment, under favour, is Matter of Law; and the
great Queftion that will arife (admit the Faét
fhould be true, and admit it thould be granted)
1s, Whether the Words be Treafon in Law, yea
or no? And alfo 1t 1s Matter of Law in the In-
dictment, whether the Matter in the Indiment
be rightly alledged as to Martter, Time, and
Place. And it is Matter of Law in the Indiét-
ment, where there are divers {everal pretended
Trealons committed in divers and feveral Coun-
ties, put into one and the fame Indictment, be
legal, yea or no?

Ld Keble. Upon Proof of the Matter of Fadt,
you fhall hear and know whether Matter of
Law will arife; and till the Words be proved,
we cannot fay whether that be the Law that you
fuppofe.

Lieut. Col. Lilburne, Truly, Sir, you promifed
me a fair Trial, and that you would not take ad-
vantages of my Ignorance in the Law’s I rma-
Iities: But the Lord deliver me, and all true-
hearted Englifbmen, from fuch unjult and un-
righteous Proceedings as I find at your Hands,
who go about, I now clearly fee, by my Igne-
rance, in holding me to a fingle aad naked Plea,
which Is purely as bad, if not worfe, than all
the Prerogatives; and for the worlt and groffeft
of his Prerogatives, in a more rigorous manner
than they were ufed in his Life-time, to be thus
prefs'd upon me at this Day, after he hath loft
his Life for pretended Tyranny and Injuftice,
Liberty and Freedom in publick Declarations
declared to the Kingdom: I fay, if there be Juf
tice and Equity in this, I have loft my Under-
ftanding 3 and the good Lord God of Heaven
deliver me from all fuch Juftictaries.

Ld Keble. Mr. Lilburney, you have Dbeen ar-
raigned before us for High Treafon, and we
bid you forbear thofe Terms of yours long ago s
{peak that you do rationally, and you fhall have
fair and chriftian An{wers and Replies, as ever
any Man had at a Bar; and go on, you fhall
have it fully 1t you will be fair and rationaly and
not break out into Extravagancies and Bitternefs
of Spirie,

Lieut, Col, Lilbuyite. For my part, Sir, I muft
look upon my felf as a loft and dead Man if I
have not Counfel to help my Ignorance, to pitch
upon thofe Things that tend to my Prefervation.
And therefore if you will not affign me Counfel
to advife and confult withy I am refolved to go
no further, tho { dic for it; and my 1nnocent
Blood be upon your Ieads,

(a} Coke, iz bisInftit, 3. par. cap. Petty-Treafon, fol, 29. is exprefi in this Particular : So be isin cip. 63. being bis Cap.

Of Counfel learned in Pleas of the Crown, fol. 137.
VU L, II;

F 2 Jultice
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Juttice Fermin, You have alledged part of the
Law of Eiugland for your own Advantagc; but
every one that fays fo, does not prove it to be
fo. You have faid you will be tried by the Laws
of England ; and yet againft the Laws of England
you have utterly refufed, in that you would not
hold up your Hand, which I do not know any
Englifbman that ever refufed fo to do, bur your
lf. ~ You have been told by the Court what the
Law of England is; and. yet you will not be fa-
tisied. We are upon our Qaths, and therefore
will difcharge our Confcicnces, and that in 2
more cminent manner than my Brother Heath did,
altho we do not deny you Liberty to {peak for
your felf. But now you would have Counfel
afigned before any Matter of Law doth appear

~upon the Proof of the Fact, which

* Se. Whit. e cannot doy for it were to do In-
MEM- 435+ Juftice, > and to do againft the Law,
which the Court cannot juftify.

Licut, Col. Lilburze. Sir, under favour, whe-
ther or no | have tranfgrefs’d the Law, I will not
judge: But I am fure the Law, in the Equity
and Intention of it, would have all Trials to be
equal, and not prejudicial. My Profecutors have
had time enough to confult with Counfel of all
forts and kinds to deftroy me, yea, and with
your felves; and I have not had any time at all,
not knowing in the leaft what you would charge
upon me, and therefore could provide no De-
fence for that which I knew not what it would
be. And if by the Law of Eugland 1 cannot have
Counfel, then upon your own Grant, which s,
That the Laws of God are the Laws of Eugland,
1 defire to have the Privilege of the Law of God,
which you your felf faid is the Law of Englind;
and I am fure the Law of God 15, That you
thould do as ysu woutd be done t9.  Now 1t can-
not be according to the Law of God, for my
Adverfaries to have the Helps of all manner of
Counfels, by Snares, Tricks, and Provocarions,
to take away my Life, and for me to be denied
the Benefit to cunfult with any to prelerve my
innocent Life again{t potent Malice,

Ld Aeble, You fay well: The Law of God is
the Law of England 5 and you have heard no Law
elfe but what is confonant to the Law of Rea-
fon, which is the beft Law of God; and here
is none elfe urged againft you.

Another Faudge. The Laws of God, the Laws
of Reafon, and the Laws of the Land, are all
joined in the Laws that you fhall be eried by.

Juttice Fermin. The Queftion 1s bur this, Whe-
ther the Law of God, and the Law of Realon, and
Law of Man, may be confonant to cach other?
And whether che Court or Fobir Lilbuiune fhall
be Judges thereof? That is the Queftion,

Ld Keble. And that which you faid, Mr. At-
torney hath had fo much Time again{t you, and
Opportunity to confult with all manner of
Counfel to deftroy you, your fecret Actions,
though they are now come to publick View,
are {o heinous, as that they do require time to
put them into the moft fure way of Trial; we
have proved the Clandeftinenefs of them: You
did this in fecrers now it is come to the Face of
the Worid. Now this being Matter of Fadt, no
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Matter of Law can appear ¢l Proof pafs upon
it.  You have had Times to complot your trea-
{fonable venomous Books, which thall be proved
upon you; and tll this be done, there 1s no
Matter of Law to be looked ar. Tius 1s the
Law of God: When a Man hath done {uch trea-
{fonable Things, he fhall anfwer directly and
pofitively whether he be guilty of them or noj;
and if he anfwer Not guilty, and they be not
fully proved againft him, there nceds no more
to be faid.

Juftice Thorp. Mr. Lilburne there fell fome
Words from you even now, wherein you thini
you have this Hardfhip put upon you, when you
fay the Judges and your Profecutors have had fix
Months time to meet together, and confult to-
gether how to deftroy you. Firft, I would not
liave you to believe, nor the reft that hear i,
that that is true that you fay; for I fpeak it for
my own particular, that 1 never faw your In-
ditment till this time that I came here, and yet
you fay we have had fix Months together to frame
it. Thefe are your Words: This was not right-
ly done of you; for it is not true, 1 fpeak n my
own particular.

Lieut, Col. Lilburne, T am fure the Subftance
of it you might fee many Months ago; and
though all you Judges have not at one time met
about it, yet the greatelt part of you have, that
commonly carry the Domination of the whole;
and at Serjeants-Inn, with Mr. Actorney-General,
the moft of the Judges of England have had feve-
ral Meetings, fix, five, and four Months ago: for
I have had Friends there that have feen it, and
who have inquired into the Caufe of fuch folemn
Meetings, and your own Servants have told them
it hath been about me and my Trial,

Juttice Thorp. T fpeak as for my own particu-
lar, that I never was there, and that I never faw
your Indictment til] this time,

Juttice Fermin. Why, Mr., Lilburne, might we
not have fuch Meetings as thofe, your Bufinefs
being a Matter of this Importance, as this 1s,
through the Hetnouines of your Offence? and
that it might be fo grounded as the Warrant of
the Law 1s, the Judges did meet: And they
ought to meet (a) to confider of it, that nothing
fhould be done againft you, or any Man elle,
contrary to the Law. But yet, for my part, my
Dwelling is out of Londen, 1 heard not of 1t fo
foon as you fpeak of ; but after I came to Town,
I confefs 1 heard of i, and have been prefent
about fome Debates about it.

Lieut. Col. Lilbusne. Only this I fay, If by
your Prerogative you will deftroy me as Nebn-
chadnezzar did endeavour to deftroy Dane! by
his Prerogative, I am as willing to die, as he
was to be thrown into the Lions Den:  And if
you will not allow me Counfel, to confult with
what Plea to make for my Life, I have no more

to fay. Sir, it is but a vain Thing to fpenc any
more Words.

L.d Kebfe, Thefe are but Words and Flourithes,
Sir, that you are fo willing and ready to die, as
you declare you are: But if you be, it is betrer
for you. And alfo 1t 1s well you have not to do
with Judges that would be aultere upon you;

(11) Bt Cﬂl:E, i s Cﬁapfrr ﬁfPEtt}' Tl‘ﬂﬂf-ﬂn, in 3 Par. Init, fol. 20, F.x';lrfﬂ}' ﬁ?f!}j, and to the f.r:;f, That the fﬁ-fafmn? Lo
the mare indifferent, freing the Safetyof the Prifincr confifleth in the Indifferency of the Court, the Fudges ought nat to deliver their
Opinisns before-band of any criminal Cafe that may come before them judicially,  dnd be there cites Humphrey Stratford's Cafs,
that Arch-To aytor, in avhich Fl wifey, Chief {ufiic, befought Henry V1. not ta demand of thep their Opintons before-hand,  And
in 4 Par. Intit. cap. High Court of Parliament, fol. 57, be fully fbews the Evil of asking Fudges Opinions before band,

for
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for you to term Ug to be Men that come hither
to deftroy you as Nebuchadnezzar went about to
do Daniel: You may judge of what is within
but of us, what IS wi[:hln us, you cannot
judge. You fhall have Juftice here in the Face
of the Country, and of all that hear us: Thefe
thall be Judges of our Proceedings towardg you,
Take heed, Mr. Lilburne, this Language is br_ar,
the Sparks of that venomous Heat that 1s within
yous; and they may burt outto prove you gullty
before us, and in our prefence, of that you are
charged with, without any further Proof or Pre-

ceedings 3 for you may do it, you may do it where
you f{tand: And therefore be adviled, and take

heed what you fay.

Licut. Col, Lilhurne. Sir, T have calt up my
Account, and [ know what it can coft me: I
blefs God I have learned to die, having-alwa}ws
carried my Laife in my Hand, ready to Ia)f it down
for above this twelve Years together, having lived
in the Favour and Bolom of God; and I blefs
his Name, I can as freely die as live.

1.d Keble, You fhall not now Jay it down, if
you do not deftroy nor calt away the Common-
wealth; butif you go about to deftroy the Com-
monwealth, the Commonwealih will {pue youup,

and deftroy you.
Lieut, Col. Lilburue. 1defire nothing but Coun-

fel, and a little Time to confult with them, and
to produce my Witnefles, and a Copy of my In-
diétment: If not, I am willing to die asthe Ob-
ject of your Indignation and Malice, do your Will

and Plealure,

Ld. Keble. Weare willing to die too.

Mr, Attorney. What Is agreeable to the Law
of Eugland, the conftant fettled Practice of trying
Prifoners, will not be dented Mr., Lilburne : But
as for that Privilege that was granted him at Ox-
ford, 15 no Tie in Law to us; neither was it
ever heard of in Zngland that any, that did un-
derftand the Law, did ever, as Mr. Lilba#ue now
defires, allow Counlel to a Prifoner for fuch an
Act as this 15, or had the Copy of the Indict-
ment. It fhall not be denied Mr. Lifburne, which
1s his Right by Law, in its due Place; but to
make new Precedents and new Laws, which, my
Lord, when done by fuch a Bench as this is,
moft of the Judges in England being prefent,
runs to all criminal Cales whatfoever, whether
in Treafon, Murder, or other Felonies: It is
true Mr. Lilburire 1s now only concerned in it;
but if granted to him, it would be 2 Precedent to
all future Times; by means of which there
would never be an end of Trials in criminal
Cafes. And it is a wonderful ftrange Thing to
me, that when the Prifoner hath pleaded the ufual
way, you proceed not immediately to Trial. It
15 true Mr. Lilburne hath pleaded his own Igno-
rance, and therefore defires longer Time: But,
my Lord, to make a Precedent of this Nature,
that never was known by the Laws of Euglaind,
I very dangerous, very perilous. My Lord, the
jI‘hmg that I prefs is not in relation to Time, but
an refation to the publick Juftice ; for the fame
Reafon it is granted him, it ought not to be de-
nied to any Man that asketh it neicher for Trea-
:fon or Ielony, And of what evil Confequences
1t would be, I leave your Lordfhip and the Court
to judge.

My Lords, I do humbly defire that Mr, Lil-
burpe may be dealt with 21l legal, juft, and fair
Proceedings from the Court. My Lord, I do

}’DU 3
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delire accordingly that Proceedings may for the
Commonwealth be fo too; and that Mr., Lilburne
may be without Delay, according to Law, pro-
ceeded againit for his notorious Treafons.

Lieut. Col. Lilburne. Siry with your favour,
fhall crave but one Word: This Gentleman de-
clares unto you what an evil Precedent it would
be to give me a little Time to confult with
Counfel, to frame a Plea for my Life; and yex
that Judge was plealed to fay the Law of Eng-
land 1s founded upon the Law of God, and the
Laws of Reafon unfpotted, uncorrupted, or un-
defiled. I am fure the Law of God, and the
Law of uncorrupted Reafon, is to do as you
would be done to, and not to lay Snares for your
Neighbour’s Lite: T am fure the Law of God
would have all Trals indifferent, and no Man’s
Life furprized or taken away by Niceties or
Formalities, tho® never fo notorioully accufed.
And, Sir, for Mr, Prideanx, and othersof you,
fo often to call me notorious T'raitor, as youdos
I tell you, Sir, you reproach me: For though I
am never fo notorioufly accufed, yet in the Eye
of the Law of Eugland 1 am an innocent Man,
yea, as innocent as any of thofe who call me
Traitor, till fuch Time as I be legally conviéted
of the Fact or Crime laid unto my Charge; and
therefore, Sir, I befeech you, ceafe your calum-
niating of me, for you thereby deal not fairly
nor legally with me, And, Sir, I confidently
hope 1 fhall appear in the Eye of the Law, in
the Eyes of you, and in the Eyes of all Men
that hear me this Day, an innocent, a juft, and a
true Euglifhman, that really loves the Welfare of
his native Country, if [ may have fair Play, and
the Scope of the Law, And therefore, Sir, ble-
mifh me not in the Ears of the Auditors, till the
Law, anda Convition by it, do blemifh me: for
I'tell you I am in the Eycof the Law as inno-
cent as any of yourfelves, till I be juftly convict-
ed. And therefore I pray ceafe the calling of me
Traitor in this marner.

Ld Keble, What need we any more, when we
are of your Opinion? We with you may come
as clearly off as you fay you hope to do.

Mr. Attorney. My Lord, and that it may be
fo declared, and that the World may know whe-
ther Mr. Lilburne be an innocent Man, or no,
I pray put it to the final iflue, and let the Law
Judge.

Lieut. Col. Lilburne. Under favour, for me
to be denied Law, which [ conceive is done unto
me when I am denied Counfel, and to put -the
Niceties and Formalities of the Law upon me,
the Signification of which are writ in fuch Lan-
guage and Tongues as I cannot read, much lefs
underftand ; and would you deftroy me ior the
not knowing of that which 1t is impoffible for
me to know? Sir, 1 befeech you be not fo ex-
treme towards me, That Gentleman faith the
Law of God is the Law of England; and it
would have no Snares laid to take away a Man’s
Life: 1 pray let me have the Benefit of that.

Mr. Attosney, Once you had; and 1t is but
juft you fhould; and I am fure it will be granted
unto you.

Ld Keble. Mr. Lilburie, you fay well; the
Prifoner doth not know the Law; you do not,
and many others do not: But ] tell you again,
you know fo much of the Law asis fuitable to
this Plea; you yourfelf know whether your

Confcience accufe you guilty of the Fa& lud
unto
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unto your Charge, or not. For our parts, we
fay no more than one and twenty Men upon their
Oxths have informed us, upon fufficient Tefii-
mony of Witnefles, that what they had faid we
{hould further inform ourfelves of, before your
Life be taken away; yea, fuch 1s the Law of
Ensland, the tendereft Law in the World of a
Man’s Life. 1 fay again, that no fuch Trial for
Life is to be found in the World, as in Eugland.
In any Place but in Exugland, a Man’s Life may
be taken away upon two or three Witneffes s but
in Eugland two or three Witnefles do not do 1t:
Tor there are two Juries befides, and you have
four and twenty Men rf.tuyned; you have one
and twenty Men upon their .Oaths and Conlci-
ences that have found you guilty: And yet when
you have done that, it is not enough by the Law
of Eusland, bur you arcalfo to have twelve ra-
tional underftanding Men of your Neighbours to
hear all over again, and to pafs upon your Life.
This is not ufed in any Law in the World but
in fzelend, which hath the righteoufeft and mer-
cifullelt Law in the World: And this we fit here
to maintain, and let all the World know it, that
according to the Rules thereof we have proceeded
again{t you. |

Judge AMichel. Mr. Lilburie, you were fpeak-
ing of the Laws being in other Tongues; thofe
that we try you by are in Ligli/h, and we pro-
ceed in Englifp againft you; and therefore you
have no canic to complain of that.

Licut. Col. Lilbuine, By your Speeches you
feem to bind me up to a fingle Plea: Truly I
conceive that is not cquitable by the Law of God,
and the Laws of Reafon. No Man’s Life 1sto
be deftroyed by Niceties and Formalities; yet
contrary to your folemn Promifes, you take all
Advantage againlt me by them, and make my
Ignorance in the ticklifh Formalities of the Law
to be the Means of my own Deftruction: altho’
before I pleaded you engaged unto me you would
take no Advantage by my Ignorance in your For-
maliries, and my Miftakes n them fhould be no
Difadvantage unto me 3 and yet now I have plead-
ed, you feem to hold nie clofe to a fingle Dlea.
Truly, Sir, I think that is not juft nor fair {o
to break your Premifes, and by fair Words to
imooth me on into Nets and Snares, and to make
ufe of my Willingnefs to be tried by the Law
of Eugland to drill mic on to my own Deftructi-
on. Truly, Sir, had I ever thought or believed
1 fhould have been denied Coundel, 1 would have
died before ever I would in any Manner have
pleaded to your Charge, or have yielded to your
fmooth In{inuations.

Jultice Fermin, Thofe Men that know the
Laws of Fugland, know well that it taketh away
no Man’s Lite but upon clean Proof; and upon
manifeft Contemipts of the Law, The Law is,
Whofoever fhall go fuch a way in a Court as
evidently gives affront to the Law, that fuch
one takes away his own Life. The Facts that
you are charged with, 1f they had taken ededt,
would have taken away the innocent Lives of
many : Therefore you are now belfore us charged
with the Fact; and every Man’s Conicience
knows whether he committed the Thing charged
opon him or no; and your felf does know
whether you be guilty of that you are accufed
of, or no. But the Court muft not fpend any
further times; for Mr. Attorney-General hath
returned the Writ of Veuire facias, for the call-
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ing or fummoning of a Jury of Life and
Death.

Ld Keble. Mr., Lilburue, you fay you well
underftand your felf:. You knew of your com-
ing, and you knew of the Falt that you have
commutied.

Lieut, Col. Lilburne. Truly, Sir, x Months
ago I heard much of my Trial; and I longed
for it, but could not have 1t, but was ftill kepr
in Prifon, and abundance of Provocations put
upon me, to make me cry out of my Oppref-
fions; and then to hang me therefore, by a Law
made after my pretended Crime was committed,
is not juft. And truly, Sir, I heard but by un-
certatn common Fame of my Trial now. Some
Parliament Men told my Wife and Friends that
my chiefelt Crime was correfponding with the
Prince; and to defend my felf againft chat, I
fitted my felf, never dreaming that only Books
thould be laid to my Charge, and therefore I
could not as to that come prepared: And there-
fore do humbly defire Counfel, a Copy of my
Indi¢tment, and Time to bring 1 my Wit-
nefies.

Ld Keble, Hear what 1s faid to you: For your
Witnefles, you fhould have brought them with
you; we will give you leave to fend for them:
We will give you time to do, to confider with
yourfelf what to fay for your felf, you fhall,
till to-morrow Seven a-clock.

Lieut, Col. Lilburne. Sir, {ome of my Wit-
nefles live an hundred or eighty Miles off'; and
yet | muft bring them to-morrow Morning: How
ts that poffible? And therefore I defire Time to
bring them in, and alfo Subpena’s; for {fome of
them are Parliament Men, and f{ome of them
Officers of the Army, and they will not come
in without Compulfion.

Ld Keble, That’s the Time we will give you
longer; you knew of your coming long ago, and
therefore ought to have come provided.

Lieat. Col. Lilburne. Sir, I befeech you give
me a convenient Time, eight or ten Days, that
fo I may get them together; for how could I
be provided before-hand for any thing, but for
that which I was at the fir{t imprifoned for, no-
thing of which is now laid to my Charge? Could
I divine upon what you would proceed againft
me? But, Sir, I have that within me, 1 blefs
God, that will be a Portion of Comfort with
me, to carry me through all your Malice and
Injuflice.

Ld Keble. Never talk of that which is within
yous; God is in us, as well as in you: Never
make a fourith of what 1s in yous; for the Fear
of God is before our Eyesas well as yours, and
what we do, we fhall have comfort in, in.that it
1s according to the Laws of Eugland, the Rules of
which we are fworn to obferve, and every Man
will do righteous things as well as you.

Lieut. Col. Lilburne, Pray will you give but
eight days Time then?

Ld Keble. We will give you no more ; you
ought to have brought them with -you, you knew
of it long ago; and the Court cannot, nor will
1ot walt upon you.

Lieut, Col. Lilburne. By your Favour, Sir,

th_us; then let me have a little time to confult
with Counfel,

Ld Keble. I tell you that if the Matter be pro-
ved, there needs no Counfel.

Licut,
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e, Col. Lilburite. Siry 1 ﬂ]E‘lH not much in-
ﬁ&%:;l;n that, but the Queltion 1s, Whether the

Matter be Trealon in Law or no, and _whether
in Law it be rightly expreffed in the Indictment,
s to time and place, with other circumilances

‘hereunto belonging? And I queftion the legality
of the Indifkment, and that ought in Law to be
difputed, hefore the Matter of Fatt come to be

{poken to. Sir, you ‘faid at firft, you would

Ld Reble.
fpeak as a rational and moderate Man, and yet

you will not be anfwered. If Matter of Law
Jdo arile out of your Fact, that we have told you
again and agaimn, You {hall have Counfel and
Tiume, _ _

Lieut. Col. Lilburie. Sir, by your Favour, 1t
may be too late to defire Cﬂpnﬁ:l uftc-11; the Fadt
is proved. And belides, having legal IExceprions
cagainit the Indictment, why thould you runrmrz
upon the Flazard of my Lafe, by ticklith Nice-
tes and Formalides ; and as my Profecutor Mr.
Prideans faith — [ But being inieviupted,
iy ot ] Sir, 1 befeech you, do bur hear
me. ,,

1.d Keble.  Your Diftemper will break out,
your Heart 5 fo full o_f boiling E%’IJIHCE and Ve-
nom, YOU cannot contain yourletn

Lieut. Col. Lifbuine. Mr, Prideanx 15 pleafed to
urge, that the granting of me my Defire in refe-
rence to Counfel, will be fo inconvenient a pre-
cedent, as will deftroy the Commonswealth : there-
fore to avoid the danger of fuch a deftroying pre-
cedent, as he is pleafed to call it, I defire to have
{fome time affigned to me to get my Witnefies to-
gether, and then I fhall, I doubt not, but con-
vincingly fhew you the Hazard and deftroying
Mifchief of that defperate precedent in denying
Men liberty to confule with Counlely when they
are upon Trials for their lives. Tor my own
judement, my own confcience doth tell me, that
it is my undoubted Right by the Law of Eiglaid,
by the Law of God, ard the Law of Reafon;
and if it be totally dented me, I can bur die
~and upon that fcore, by the afliftance of God, I
am refolved to dre,

Ld Keble. You ipeak greatWords of your own
Judgment, your own Confcience, your own Zeal,
and the like : and I tell you, our Confciences,
and our Religion, and our Zeal, and our Righ-
teoufnefs, I hope fhall appear as much as yours :
You would make yourfelf Judge in your own
caufe, which you are not, and fo make Cyphers
of usy but all your high Words of Confcience
and Righteoufnefs is but a Flourifh, to make the
People believe or be apprehenfive as tho’ we had
none, you had all : but you fhall know, here we
fic with as much Tendernefs and Integrity as you
ftand there, and to do that uprightly which is ac-
cording to Law and Juftice.

Lieut. Col. Lilbusne, 1 1hall not 1n the leaft
make any comparifons, neither do I in that par-
ticular; I only fpeak of my own particular, in
reference unto that God in whom [ have believed,
and i whom I enjoy Content, Peace, and Quiet-
nefs of Mind : and yet for my part I fhall rather

die than willingly go any further, except I have
Counfel firit, ye> ’

Ld Keble, “Well, Mr. Lilhurne, the Court is
very tender not to take up any of your time; you
have heard what was declared to you there, that
Mr, Attorney hath made Procefs againft you re-
turnable To-morrow at feven of the clock, and

for High:Treafon.
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therefore to fpend more time will be but your
lofs and damage. The Sheriffs of London are
to take care to return the Jury To-morrow-
Morning, and therefore the Court doth adjcurn
till feven a-clock To- morrow in the Morning ;
and in the mean time they do commit the Pri-
foner at the Bar to the Lieutenant of the Zozver
again,

Lieut. Cal. Lilbuine, Sir, I did not hear you
the firflt Words,

Ld Keble. You fhall not be denied to hear it
agan, the Court defires to be good Husbands of
Time for you; we could have fate long ehough
to have trifled away your Time that you may
{pend in your Meditations, and take your Friends
Advice 5 do not ftand upon and deftroy yourfelt
by Words.

Juft. Fermin, Mr, Lilburne, all that are here are
to take Notice of it, chat the Prifoner at the Bar
hath had more Favour already, than ever any
Prifoner in Ewgland in the like cafe ever had:
for by the Laws of Euglaud, in the Matter of
Treafon, whereof you are indited, you ought
to have been tried prefently, immeditely @ But
becaule all the World fhall know with what
Candor and Juftice the Court do proceed a-
gainft you, you have tll To-morrow-Morning ;
which 1s the Court’s extraordinary Favour, and
the Doors are wide cpen, that all the World may
know it.

Lreut. Col. Liburne. Stry 1 can fhew one hun-
dred Precedents to the contrary in your own
Bocks, to difprove what you fay,

Ld Keble. Adjourn the Court.

Lieur. Col, Liburne. T humbly thank you for
what Favour 1 have already reccived,

Tie Conrt adjouried 1l the next Morming,
aid the Prifouer remanded 1o the Tower.

Guild-Hall, O&. 26, 1649, betrig Triday,
At the Tiial of Lieut. Col. John Lilburne,
the Second Day.

HE Pnfoner being brought to the Bar,
& fpake as followeth : Sir, 1 pray hear me a
Word or two.

Ld. Keble. Mr, Lilburie, T am afrald fomething
troubles you; I will have no-body
ftand there ®, let all come out but
one Man,

Lieut. Col. Lifburae, Here's none
but my Brother and my Sollicitor.

Ld Keble, Sir, your Brother fhall
not {tand by you there; I will on-
ly have one hold your Papers and
Books, and the reft not to trouble you: where-
fore the reft are to come out.

Licat. Col. Lilburng. Sir, I beg of you but one
Word, tho I do not know any Reafon why of
myfelf | fhould not have the Privilege of the
Law, as well as any Man in Englaird; yet be-
fides what Yefterday I alledged for myfelf, for to
have Counfel ‘affigned, yet To-day give me leave
to mention an- unqueftionable precedent for my
purpofe, and that is Major Rolfe, who being an
Officer in the Army, and being latcly indicted for
High -Treafon (before the Lord Chief Baron
Wilde, that now is at Hampflire Aflizes) for cone
fpiring to poifon and piftol the late King, which

by Law was the higheft of Treafons, did
cons
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¢onceive himfelf, in regard of his Ignorance, un-
able to defend himfelf fingly againft his Enemies
Defign, which was to take away his Life:
whereupon he becomes an humble Suitor 10 the
Lord Chief Baron #1lde, that he might have
Counfe! affigned him; and the Court, before
ever the Grand Jury received any Teftimony
againft him to find the Bill, affigned him Coun-
{tl, who as I underftand were one Mr. Nichols,
now a Judge of this Bench, and fitting there ;
and Mr. Maynard of the Temple : they were both
afligned his counfel, and from Mr. Maynard
himielf I have i, yea, from his own Mouth;
who heing afligned his counfel, they came into
the court, where the Grand Jury was called be-
{ore the Judge. Mr. Maynard, and Mr, Nichols,
now a Judge here, had liberty there to be in the
open court, where the Witnefles, before the In-
ditment was found, were called, and in open
court were {worn, and in open court gave n their
fvidence before the Grand Jury; Major Rolfe's
Counfel being by in open court, to hear ail the
Evidence that was given againft Major Rolfe,
who in his Indi¢tment was indited for two mat-
ters of Fa&t; the firlt was, That he had decla-
red that in fuch a month, and at fuch a place,
he had an intent to piftol the Jate King, which
by the letter of the Law of 25 Edw. 3. chap. 2.
was Treafon. Then there was another charge,
That fuch a Day he had {o faid or declared to
poifon him, in the prefence of fuch a one ; and
they were both put into one Indiétment, Where-
upon Mr. Maynard being afligned by the I.ord
Chief Baron /7ilde, that now is, to be of coun-
fel for Rolfe in the fame cale (but with abun-
dance of more Advantage to him, than I am now
i) Mr. Maynard was then of counfel to the Pri-
foner, and had liberty to hear what the Witnef-
fes {fwore againft him, and to make his beit Ad-
vantage of ir, and that in open court, before the
Indi@tment was found by the Grand Inqueft ; and
altho there were two exprefs Witneffes againit
him, yet but one of them fwore to one Thing,
and another to another. Mr, Maynard being one
that knew the Law bewter than Major Reife did
himfelf, he apply’d the two Statutes of Ed-
ward V1. viz, the 1 Edw, 6. chap. 12, and 5 & 6
Edw. 6. chap. 11. to Roelfe’s cafe; which Statutes
do exprefly declare, That no man ought to be
. convicted of Treafon, but by two fufficient Wit-
nefles upon plain and clear Evidence to each Fa&
of Treafon: which Evidence, as Sir Edward Cobe
fays in the Third Part of his Inffitutes, ought to
be as clear as the Sun at Noon-day, and not upon
one fingle Witnefs, and upon conjefural pre-
iumptions, or inferences, or {trains of Wit. Now,
Sir, [ am an Ewuglifbman as well as Major Rolfz,
and I have been an Officer in the Parliament-
Army as well as he, and there fought for them as
heartily as ever he did in his life, and he was
acculed for the higheft of Zuglifp Treafons. And
therefore I humbly crave, that in regard there
are many particular Errors in the Indiétment, as
t0 matter, time, and place, that therefore in
reference to the Illegality of the Indi@ment, ac-
cording to this precedent by one of your own
Fellow- fudges, that you would, according to
my Birth-Right declared in Major Rolfe’s cafe,
afligh me counfel as he had, to help my
Ignorance, that fo [ may not be deftroyed

by Surprizal, and illegal and unjuft Preroga-
gives.,

46. The Trial of Col.John Lilburne
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Ld Keble. You fee with what a great deal of
Favour, inftead of a few Words, we have heard
you many ; this is a Privilege : but this that you
lay upon 1t, 1t may be it was done ; but that we
do, fhall be according to thar you and we fhall
find to be according to the Laws of the land,
and our Confcience, and the Privilege of the Sub-
jet : that they did before the Grand Jury, and
the Witnefles, the Witnefles are here fworn in
court in prefence of the Grand Jury, fo far we
go with them ; that of Mr. AMaynard and Ms.
Juftice Nichols being afligned counfel, for what
caufe it was then they beft know, it is nothing
that doth now concern us, though the Treafon
was aganit thole Laws that then were in be-
ing ; we muft come to Proof, it may be he con-
fefled his Fact; if you will do fo too, it alters the
cale.

Licut, Col. Lilburne. No, Sir, he never con-
feffed 1t, for if he had, he had been found ouilty ;
but he was faved mercly by the Skill and Hone-
fty of his Counfel Mr. Maynard, and his Indiét-
ment null’d and evaded before ever the Grand
Jury found it, and that upon this Point of Law,
becaufe by the two Statutes of Edward VI.
there ought to be two phin and clear Witnefies
to every part of Treafon; and tho Relfe was
acculed by two Witneffes, yer there were two
Facts, and but one Witnefs to the proof of each
of them,

Ld Keble. When you come to Trial, if we fee
there be need of counfel, the court will be inftead
of counfel to you ; nay the court, ifthey fec any
matter of Law for counfel, tho you do not ask
it, they will give youit. And thercfore {et your
Fleart at Reft, for if there be any thisg rational
in Law that we can fpy out, as well as your coun-
fel, we will help you in .

Lieut. Col. Lilburne. Sweet Sir, 1 crave but
one Word more ; 1 am upon my Life, and if you
deny me what the Law affords me, and that
which hath been granted to be Law by Cavalier-
Judges, yea, and by your Fellow-Judges, who
are now In Power at this Day; the Lord deliver
me from {tanding in need of you to be my Coun-
fellors.

Ld Keble.We are upon our Lives too, as well
as you.

Laeut. Col. Lilburie, No, by your Favour, not
in fo imminent a manner as I am.

Ld Keble. We are upon our Lives and our
Souls to all Erternity.

Lieut, Col. Lilpurre. Sir, T befeech you hear
me one Word,

Ld Keble. 1will hear no more,

Mr. Prideanx. My Lord, 1 defire the Court -
would proceed, and not prolong Time, fecing
he has pleaded Not Guilty, and confefled fome-
thing.

Lieut, Col. Lilburre.  No, Sir, you do me
Wrong, and abufe me: I never confeffed any
thing, neither did I plead Not Guilty; for my
Plea was conditional, grounded upon your Pro-

mifes, not to take any Advantage of my Igno-
rance m your Formalities.

Ld Keble. Go on; be filent, Mr. Lilburie.

Laeut. Col, Lilburne., If you take away my Life
without affording me the Benefit of the Law, my
innocent Blood be dpon your Heads,

Ld Keble. Sir, thefe paffionate Words will do
you no Good, you had better forbear them.

Licut, Col. Lilhurie, Pray hear me then.

Ld Ht E‘:'f*
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1.d. Keble. Do you fay that we do offer to take
away your Life, Sire if we do rake it away
contrary to Law, weare Jiable to anfwer for it :
bur we fhall judge what you have done.
Lieutenant-Colonel preffing 1o fpeak, was ol fuffered,
but bid be filent.] Siry I advife you, Sir, fpare
yourfelf with Patience, and hear the Court.
Juftice Yermin. Be quiet, Sir. |
Lieur. Col. Lilburne. 1 befeech you, Sir, let
me hear but the Grand Jury fpeak for I under-
ftand from fome of themfelves, they never found
me guilty of Treafon, but do conceive them-
felves wronged by fome Words Yefterday, that
paffed from fome of the Judges: I pray let me

hear them fpeak.

Ld. Keble. My, Lilburne, you faid you would
be rational, you would be moderate; you do
break out; you will do yourfelf more Flurt than
any here can do you: you muft be hlent and hear
the Court, we can lofe no more Time to hear
you. Cryer, call the Jury, _

Cryer. The Jury called —[ And Mr. Lilburne
earieftly preffed to be beard, but conld not.]  Cryer,
Miles Petty, William Wormaell.

Lieut. Col. Lilburne. Sir, I beleech you let
me but fee thefe Gentlemens Faces.

Ld Kedble. You malter Sprat, you muft not
talk to the Prifoner ; you may {tand and hold the
Books: you did offend Yefterday, but you fhali
not do fo To-day, for you fhall rot ftand near
the Prifoner to talk to him.

Lieut. Col. Lilburue. My Lord, the Law fays
a Stander-by may fpeak in the Prifoner’s Behalf
at the Bar, much more whifper to him; but ef-
pecially it he be his Sollcitor.

Cryer. Fobn Sherman, Thomas Dainty, Ralph
Ely, Edmund Keyzer, Edward Perkins, Ralph
Packman, Francs Woedall, William Commins,
Heiiry Hanfon, Roger fenkenfon, Fofias Hamond,
Richird Allen, Richard Nevill, Fobn Mayo, Henry
Jooley, dithur Due, Roger Sears.

Clerk, You good Men of the Cityof London,
appear.  Stephen Tves, fobn Sherman, Ralph Ely,
Reger Jenkenfon, Fofias Hamond, Richard Allen,
Richard Nevilly Reger Sears, Fobn Mayoy Nicho-
las Murren,

Clers. You Prifoner at the Bar, thefe good
Men that are here prefented before the Court, are
to be of your Jury of Life and Death; if there-
fore you will challenge them, or any of them,
you muft challenge them before thev ‘go to be
fworn, and then you fhall be heard.

Cryer, Every Man that can inform my Lords
the Juftices, and the Attorney-General of this
Commonwealth, againft Mafter Fobn Lilburne
Prifoner at the Bar, of any Treafon or Felony
cominitted by him, let them come forth, and
they fhall be heard, for the Prifoner ftands upon
his Deliverance; and all others bound to give
their Attendance here upon pain of Forfeiture of
your Recognizance, are to come in.

Lieut. Col. Lilburne. Sir, 1 befeech you give
me lcave to fpeak.

Ld Keble, You cannot be heard. |

Lieut, Col. Li/burne. Truly, Sir, 1 muft then
make my Protelt againt your unjuft and bloody
Proceedings with me, before all this People;
and defire them to take notice, that yefterday I
pleaded to my Bill conditionally, that no advan-
tage fhould be taken againft me for my Igno-
rance in your Formalities, and you promifed me

you would not,
Vor. II.
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Ld Keble, We give you too much time; you
will {peak words that will undo you: is this your
Reafon? You fhall talk in your legal time, and
take your legal Exceptions, we will hear you ull
midnight,-

Lieut. Col. Lifburne. Then it will be too late,
Sir.

Juftice Fermin, You have given a great Slan-
der, and that doth not become a Man of your
Profeflion; you fpeak very black words.

Lieut. Col. Lilburne. 1 befeech you, do but
hear me one Word; I do not know the Faces
of two of the Men that were read unto me,
I hope you will give me time to conflider of
them.

Ld Keble. No, Sir, you ought not to have it.

Lieut. Col. Lilburune. Will you let me have
fome Friends by me that are Citizens of Loudon,
that know them, to give me information of their
Qualities aud Conditions? for without this, truly
you may as well hang me without 2 Trial, as to
bring me here to a Trial and deny me all my
legal Privileges to fave myfelf by.

Ld Keble. If you be your own Judge, you
will judge fo; go on.

[ Mr. Sprat, or Col. Rohert Lifbui e, whifpers
to the Prifoner to challenge one of the Jury,
which the Judge excepted againit.])

Lieut. Col. Litburne. Sir, by your favour, any
Man that is a By-ftander may help the Prifoner,
by the Law of England.

1.d Keble. It cannot be granted: and that Fel-
low come out there, with the white Cap, pull
him out,

Lieut. Col. Lilburne. You go not according to
your own Law in dealing thus with me.

Juftice Fermn. Your words were never a
Slander, nor never will be; hold your peace.
Cryer, go on.

Cryer. Stephenr Blyth, look upon the Prifoner,

Abrabam Seal, Fobn King, Nicholas Murren,
(Thomas Dariel) {the Prifoner excepted againft
him] Edward Perkins, Francis Peale.

Juftice Fermin. Was he recorded and Sworn
before he fpake, or no?

Cryer. No, my Lord,

Juftice Ferain, Then let him continue, if he
be right recorded.

Cryer. The Oath was not given quite out,

Juftice Fermin, Then he hath challenged in
timey let him have all the lawful Favour that
may be afforded him by Law.

William Gommins {worn, Stmon Weedon {worn.

Lieut. Col. Lilburine. He’s 2n honeft Man, and
looks with an honeft Face, let him go.

Henry Tooky fworn, Artonr  Dge  excepted
againit.

Ld Keble. Take away Mr. Due, let him ftand
a little by.

Henry Hanfon put Dby, being fick; one that
could not hear, excepted againft; Fobn Sher-
many Ralph Head, Roger Fenkenfon, Fofias
Hamond, Richard Allen, Fobn Mayo, Roger Sears,
Henry Hanfon excepted againft, Edmond Kevfer
fworn.

The Jury called.
Clerk. Twelve good Men and true, ftand to-
gether, and hear your Evidence.
Juftice Fermin. Cryer of the Court, let the
Jury ftand fix of the one fide, and fix of the

other,
G Clerk.
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Clerk. 1. Miles Petly, 7. Ed, Perkins,

o. Stephen Ives, 8. Raiph Packman,
3. Fobn King, 9. William Commins,
1. Nicholas Murren, 10, Simon Weedoin,

5. Thomas Dainty, 11, Henry Tooley,

6. Edmond Keyzer, 12. Abrabam Smith,

Of the Jury, fix live about S:zzf!!y’iel{i, one I
Gofling-flrect, two in Cheapfide, two in Bread-
ftreet, and in one Friday-firect.

Juftice Fermin. It’s well done. |

Cryer. ‘The Lords the Juftices do ftraitly charge
and command all manner of Perfons to keep f1-
lence, while the Prifoner is in Trial,

Mr. Broughtony Jobn Litburie, hold up thy
Hand.

Licut. Col. Lilburue., As 1 did yefterday, I ac-
knowledge myfelf to be Fobr Lilbwiune Freeman
of London, Son to Mr. Richard Lilburne, of the
County of Durbair, and fome time Lieutenant-
Colonel in the Parllament-Army.

Juftice Fermin. You refufe to hold up your
Hand ; and tho’ you break the Law of Eugland,
the Court will not break 1.

Licut. Col. Lilburze. 1 do what the Court de-
clares 1s my Rigat and Duty to doy 1 do no
more than declare my Name be {o as 1t is.

Ld Keble, Read the Indiéiment.

Mi. Broughton resds. Hold uvp thy Hand,
Fobu Lilburies thou ftandeft here indicted of
High Treafon by the Name of Fobn Lilburye,
late of London Gentleman, for that thou, as a
falfe Traitor, not having the Fear of God before
thine Eyes, but being ftirred and moved up by
the Inftigation of the Devil, didft endeavour nor
only to difturb the Peace and Tranquillity of
this Nation, but alfo the Government thereof
to fubvert, now cftablifhed without King or
Houfe of Lords, in the way of a Common-
wealth, and a Free-State, and happily eftablifhed ;
and the Commons 1 Parliament affembled,
being the Supremic Authority of this Nation of
England, to difgrace, and into Hatred, bafe Efteen,
Infamy and Scandal, with all the good, true,
and honeft Perfons of Luglaund, to bring, That
is to fay, that thou the faid Fobn Lilburie, on
the firft Day of OfFsber in the Year of our Lord
1049, and in divers other Days and Times, both
before and aftery in the Parith of Mary the Arches,
in the Ward of Cheap, Loirdon, aforefaid, of thy
wicked and devilifh Mind and Imagination, fali-
ly, malicioufly, adviledly, and traitoroufly, asa
falfe Traitor, by writing and imprinting, and
openly declarmng, that 1s to fay, by a certain
fcandalous, poifonous, and traitorous Writing in
Paper, mtitled, 4 falve Libertate; and by an-
other {candalous, poifonous, and traitorous Book,
mtitled, Ai Tmpeachinent of High Treafon againft
Oliver Cromwell, and his Son-in-Law Henry
Ireton Efqss late Members of the late forcibly dif-
folved Houfe of Cominoits 5 prefented to publick View
by Licutenant-Colonel John Lilburne, clofe Pyi-
Joner i the Tower of London, for bis real, true,
and zealons Affections to the Libertics of this Na-
tion : And by another fcandalous, poifonous, and
traitorous  Book, 1mprinted, and intitled, A
Qutery of 1he Yonug-men and Apprentices of London,
oi an luquifition afler the loff fundamental Laws
and Liserties of England, direfed Aug, 29. 1649.

(@) Note that Xr. Lilburne qvas imprifoned by

ey firfl impr ifoned bim,

Jor bis veal, true, and zealous dffection to 1he Ii
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in an Epifile to the private Soldiers of -1he Army,

¢fpecially all thofe that figned the folemn Engagement
at Newmarket-Heath, the fifth of June 1647.

but more efpecially the private Soldiers of the Ge-

neral’s Regiment of Horfe, that helped 1o plunder
and defiroy the Honeft and true-hearted Englifhmen,
traitoroufly defeated at Burford, the fifteenth of
May 1649. And alfo by another icandalous,

poifonous, and traitorous Book, intitled, /e /-
gal fundamental Liberties of the People of England,

revived, afferted, and vindicaled, didft publith
that the Government aforefaid is tyrannical,
ufurped, and unlawful; and that the Commons
affernbled n Parliament are not the Supreme Au-
thority of this Nation. And further chat thou
the faid fobn Lilburne, as a falfe Traitor, God
before thine Eyes not having, but being moved
and led by the Inftigation of the Devil, endea-
vouring, and malicioufly intending to fubvert
the Government aforefaid, as is aforefaid, well
and happily eftablithed ; thou the faid Fobn Li/-
burne, afterwards (that is to fay) the aforefaid
firft Day of Ofteber, (a) in the Year of our
Lord 1649 aforefaid, and divers other Days and
Times, as well before as after, at London afore-
fard, that 1s to fay, in the Parifh and Ward
aforelaid, at London aforefaid, malicioufly, ad-
viedly, and traitoroufly didft plot, contrive, and
endeavour to ftir up, and to raife Force againfl
the aforefaid Government, and for the Subverting
and Alteration of the fiid Government, and
thofe wicked, malicious, and traitorous Advife-
ments to put m execution, &¢. And thou the
fad Fobn Lilburne afterwards, that is to fay, the
aforefaid firft Day of Ofober in the Year of our
Lord 1649 aforefaid, and divers Days and Times
as well before as after, at Lowndon aforcfaid, that
is to fay, in the Parifh and Ward aforefaid, of thy
depraved Mind, and moft wicked Imagination,
in and by the aforefaid fcandalous, poifonous,
and traitorous Book, intitled, i Impeachment of
High Treafon againft Oliver Cromwell, aud bis
don-13-Law Henry Ireton Efjs; late Members of
te fate forcibly diffolved Houfe of Commaoiss pre-

Jeited to. publick View by Lieutenant-Colowel John

Lilburne, clofe Prifoner in the Tower of London,
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beities of bis native Conntry: falfly, malicioufly,
advifedly, and traitoroufly, didt publickly de-
clare, amongft other things in the faid Bock.
thefe falfe, fcandalous, malicious, and traitorous
Words following; ¢ But my true Friends, (mean-
ing the Friends of the faid Fobn Lilburune) © 1
(meaning the aforefaid Fobir Lilburne) ¢ fhall here
‘ take upon ¥ me the Boldnef,

confidering the grear Diftradtions | 7%is Pafage
of the prefent Times, to give a * P 5
little further Advice to our Friends aforefaid,
from whofe Company or Society, ¢r from
fome of them, hath been begun and iffued our
the moft tranfcendent, clear, rational and juft
things, for the Peoples Liberties and Free-
doms, that the forefaid Fobu Lilburne hath
feen or read in this Nation, as your notable
and excellent Petition of May the zoth, 1647.
burnt by the Hands of the common Hangman,
recorded in my Book called Rafh Qaths znwwar-
vantable, pag, 29, 30, 31, 32, 33, 34, 35. with
¢ divers Petitions of that nature, and the Petition

¢
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Lilbu the Council of State as a Traitor, th: 28th of March, 1049. ard they there
came, and after arvaign him as a Traitor, for Afions dene above frve Months afier,

waving all the protendsd Crimes for avbich

¢ of
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ded In the
¢ of the 1qth of Fanuary 1648. recor

‘ ?'Ongwing Difcourfe, pag. 45, 46, 47, 48. and
¢ the Mafculine Petition of the Lith of Septen-
¢ per 1648, fo much owned by Petitions out of
¢ {everal Counties; yea, and by the Officers of

¢ the Army’s large Remonftrance from §¢. Al-.

6ih of November 1648. pag. 67, 68,
: %{;TI: 'tIl‘ll?eI Stubﬂance of all which, 1 (thou the

' s Lilburse meaning) © conceive Is
f"ﬁﬁinﬁ in the printed Sheet of Paper, ﬁgan
< by my Fellow-Prifoners, Mr. William PV::!_?;:::,
¢ Mr. Richard Querton, and Mr. Thomas Priuce,
< and myfelf, 2ated the it of May 1649. and

¢ inti The Aeveemeit of the Free People of
¢ Eggradr:d,’ : Wﬁich falfe, fcandalous, and trai-
o

corous Book, called, The Agreement of the Peaple
of England, tends to the Alteration and Subver-
fon of the Government aforefaid. ¢ The Prin-
< ciples of the aforefaid Agreement, I (meaning

he {aid Fobn Lilburne) ¢ hope and defire
Eo;{:gd;tl:;eF}?ienZs of the aforelaid Fobu Lilburne

meaning) ¢ will make the final Centre, and un-
< wavering Standard of all your Defires, Ha-
¢ ,ards and Endeavours, as to the future Settle-
¢ ment of the Peace and Government of this dif-
¢ treffed, wafted, and divided Nation: the firm
¢ eftablithing of the Principles therein contained,
¢ heing that only which will really and 1n good
¢ earnelt marry and knit that Interelt, whatever
¢ it be, that dwells upon them, unto _the diltrefled
¢ or opprefled Commons of this Nation.
¢ But the Principles of the forefaid Agreement
¢ being fo deteftable and abomina-
* hefe Lines ¢ ble to the prefent * ruling Men,
areinp. 7. ¢ g5 that which they know will put
¢ o full End to their Tyranny and Ulfurpation,
¢ and really eafe and free the People from Oppref-
fion and Bondage; that it is fomething dange-
rous to thofe that go about the Promotion of _it;
yet I fhall advife and exhort you, (meaning
the Friends of him the aforefaid Fobn Lilburne)
vigoroully to lay all Fear alide, and to {et on
foot the Promotion of it (meaning the faid A-
greement) ¢ in the fame Method we took for
the Promotion of the forefaid Petition of the
gth of Fanuary 1647. laid down in the follow-
ing Difcourfe, pag.23, 24, 25. and to write 10
all your Friends in all the Counties of Zuglaid,
to chufe out from amongft themielves, and {end
up fome Agents to you (two at leaft for each
County, wich Money in their Pockets, to bear
their Charges) to confider with your called and
¢ chofen Agents, of fome effectual Courfe {peed:-
¢ ly to be taken for the fettling of the Principles
¢ thereof (meaning the aforefaid falle Agreement,
devifed by yourfelf the aforefaid Fobi Lilburie}
¢ and to fet up the promoting of (the forefaid
feigned Agreement meaning) ¢ as thatonly which
¢ inan earthly Government can make you (the a-
forefaid Friends of the faid Fobn Lilburne) ¢ hap-
¢ pier ; at leaft, to know one another’s Minds, in
¢ owning and approving the Principles of the
forefaid falfe ¢ Agreement, that {o it may become
¢ to you (meaning the forefaid Friends of the fore-
faid Fobis Lilburne) © and all your Friends, your
¢ Centre, Standard, and Banner, to flock toge-
¢ ther to, in time of .thofe foreign Innovations,
¢ and domeftick Infurrections, that are like {pee-
¢ dily to bring Miferies enough upon this poor
¢ diftreffed Nation, (the aforefaid Nation of Eng-
land again meaning) © and unanimoufly refolve
‘ and engage one to another, neither to fide with,
¢ ‘or fight for, the Chimera’s, Fooleries, and Pride
Vor. Il
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for High-Treafon,

¢ of the prefent Men in Power, (the aforefaid
Parliament of Eugland meaning) ¢ nor for the
¢ Prince’s Will, nor any other bafe Intereft what-
¢ foever: the which if you (the aforefaid Friends
of the faid fohu Lilburire meaning) fhould fight
¢ for, 1t would be bur an abfolute Murder of
¢ your Brethren and Countrymen you know not
¢ wheretore, unlels he or they .will come up to
¢ thole juft, righteous, and equitable Principles
¢ therein contained, and give rational and good
¢ Security for the conftant adhering thereunto.

¢ And upon fuch Terms, [ do not fee but you
¢ may Juftihably, before God or Man, join with
¢ the Prince himfelt 5 yea, I am fure, a thoufand
¢ times more juftly, than che prefent Ruling Men
¢ (upon a large and ferious Debate) joined with
¢ Owen Roe O-Neale, the grand bloody Rebel in’
¢ Ireland 3 who, If we mult have a King, I
(meaning he the aforefaid Fobn Lilburne) © for
° my part i had rather have the Prince (meaning;
Charles Stuart, Son to the late King) ¢ than any
¢ Man 1n the World, becaufe of his Jarge Pre-
¢ tence of Right, which if he come not in by
¢ Conquelt, by the hands of Foreigners, (the bare
“ attempting of which may apparently hazard
¢ him the Lofs of all at once) by gluing together
¢ the now divided People, to join as one Man
¢ againft him ; but by the hands of Euglifhmen,
“ by Contratt upon the Premifes aforefaid,
¢ (which is eafy to be done) the People will eafi-
¢ ly fee, that prefently thereupon they will enjoy
¢ this tranfcendent Benefit, (he being at peace with
¢ all Foreign Nations, and having no regal pre-
¢ tended Competitor, viz. The immediately dif-
¢ banding of all Armies and Garifons, faving
¢ the old Cinque-Ports : and fo thofe three grand
¢ Plagues of the People will ceafe, viz. Free-
¢ Quarters, Taxations, and Excife ; by means of
¢ which, the People may once again really fay,
¢ They enjoy fomething they can in good carneft
¢ call their own. Whereas for the prefent Army
¢ to fet up the pretended falfe Saint Oliver, (or
¢ any other) as their eleted King, there will be
¢ nothing thereby from the beginning of the Chap-
¢ ter to the End thereof, but Wars, and the cut-
¢ ting of Throats, year after year ; yea, and the
¢ ablolute keeping up ef a perpetual and ever-
¢ lafting Army, under which the People are ab-
* folute and perfect Slaves and Vaffuls, as by wo-
¢ ful and lamentable Experience they now feethey
¢ perfeltly are 5 which Slavery and abfolute Bon-
¢ dage is like daily to increafe, under the prefent
¢ tyrannical and arbitrary new-crected robbing
“ Government. And therefore rouze up your
¢ Spirits before it be too late, to a vigorous pro-
¢ motion, and fettling of the principles of the
¢ forefaid Agreement, as the only abfolute and
¢ perfelt Means to carry you off all your Mala-
¢ dies and Diftempers.’

Here Lieutenant-Colonel Lilburne, in the firfk
Day’s reading the Indictment, taking notice of the

Yudge Therp and Mr. Prideanx to whifper toge-
ther, cry’d out, and faid to this effeét:

L. Col. Lilb. Hold a while, hold a while, let

there be no Difcousfe but openly; for my Adver-

faries or Profecutors whifpering with the Judges,
is contrary to the Law of Exgland, and extremely
foul and dithoneft play : and therefore I pray let
me have no more of that Injuftice, |

Mr. Attorney. It 1s nothing concerning you (let
me give him Satisfaction) it is nothing concerning
you, Mr. Lilburne.

G 2 1. Col.
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L. Col. Lilh. By your favour, Mr, Prideans,
that 1s more than I do know; but whether it be
or not, by the exprefs law of England, it ought
not to be 5 therefore I pray let me have no more
of it. o

Mr. Bronghton. And further, thou the faid Fobx
Lilburne ftand’t mdicted, for that thou the afore-
faid firft Day of OZZeber, in the Year of our Lord
1649, and divers Days and Times, as well be-
fore as after, in London aforefaid, and in the Pa-
rith and Ward aforefaid, didft malicioufly, advi-
fedly and traitoroufly publith apother falfe, poi-
fonous, traitorous and fcandalous Book, intitled,
An Quicry of the Toung Men and Apprentices of
London, or an Inguifition aficr the laft Fuidamen-
tal Lazws and Liberties of England : having thele
traitorous and fcandalous Words (amongft other
things) following 3 that is to fay, Az (meaning
the Young Men and Apprentices of Lowndon)
confidering what 15 before premtfed,
are geceffilated and compelled to do the
iVords are ix winoft we can for onr own Prefei-
e T Vaiions: and forr the Prefervation of
the Land of our Nativity, aid uyever, by popuiai
Pelitions, aadrefls our felves to the Men fitting af
Weltminfter any more, or to take auy mere nolice
of themy 1hait as of fo many Tyrams aid Ultip-
ers 3 and for the time to come to binder (as much
and as far as our poor defpifed Distereft will extend
10) ail other whatfocver from [ubferibing or vrefeint-
ing any more popular Petitions to them s and only
now as our laft Refuge, mightily to ciy out to each
others of oni intolerable Oppicfions, in Lelicrs and
Remonfirances figned in the bebalf, and by the Ap-
pointment of all the reft, by fome of the flonteft and
Siffelt among us, that we bope will never apoflatize,
but be able by the Strength of God 1o lay desvin their
very Lives for the maintaining of that wbhich they
fet their Hands to. And further, That thou the
aforefaid Jobn Lilburye afterwards, that is to fay,
the aforefaid firlt Day of OFober, in the Year of
our Lord 1619, and divers other Daysand Times,
as well before as alter, not being an Officer or
Soldier, or Member of the Army aforefaid, at
Loiden aforefnid, in the Parifh and Ward afore-
fud, as a falfe Traiter, did malicioufly, advifed-
ly, and traitoroufly endeavour to ftir up a dange-
rous, mutinous and traitorous Diftemper, Mutiny
and Rebellion in the Army, now under the Com-
mand of Thomas Lord Fairfax, and didlt endea-
vour to draw Toomas Lewis, Fobn Skinner, and
Jubn Toppe irom their Obedience to their fuperior
Officers, oc. and further, didft deliver unto the
three Soldiers before-named, the faid Book, in-
titled, A Out-cry of the Young Men and Appren-
taces of London 5 having thefe Words following
contained in them : < Surely all Senfe and Com-
* punction of Confcience is not totally departed
¢ from you ; hear us therefore in the earneft
“ Bowels of Love and Kindnefs, we intreat and
¢ befeech you with Patience, and do not abufe us
¢ for complining and crying out, for the Knife
¢ hath been very long at the very Throats of our
¢ Liberties and Frecdoms ; and our Burdens are
too great and many for us, we are not able
¢ to bear them, and contain our felves; our Op-
¢ preflions are even ready to make us defpair
¢ (or forthwith to fly to the prime Laws of Na-
ture, wz. the next violent Remedy at hand,
light where jr will, or upon whom it will)
“they are become as devouring Fire in our Bo-

¢ foms, ready to burn us up, rendring us defpe-

* kel

. ¥

¢ and Libertics ? And whether you do
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rate and carelefs of our Lives, prizing thofe
that are already dead, above thofe that are yer
alive, who are rid of that Pain and Torment
that we do and mult endure, by fenfible fecing
and beholding, not only the dying, but the
daily Burial of our native Liberties and Free-
doms, that we care not what becomes of us,
feeing that we are put into that original State
of Chaos and Confufion, wherein Juft 15 be-
come a law; Envy and Malice are become
¢ laws, and the ftrongeft Sword rules and go-
¢ verns all by Will and Pleafure ; all our antieng
¢ Boundaries and land-marks are pulled up by
¢ the Roots, and all the Ties and Bonds of hu-
¢ man Society in our Exuglifs Horizon totally de-
¢ ftroyed and extirpated. Alas for Pity! we had
¢ rather die than live this life of a languithing
¢ Death, in which our Mafters poflefs nothing
¢ (to buy themfelves or usBread to keep us alive)
¢ that they can call their own; therefore it’s
¢ no boot to ferve out our Times, and continue
¢ at our drodging and toding Trades, whillk
¢ thefe Oppreflions, Cruelties and Inhumanities
¢ are upon us, and the reft of the People, cx-
¢ pofing thereby the Nation, not only to do-
¢ meftick Broils, Wars, and Bloodfheds, {where-
¢ we are fure our Bodies muft be the prin-
“ cipa] Buts) but to foreign Invafions by Fiauce,
< Spatiny Denmark, Swetbland, &c, as was well
¢ obferved by an endeared and faithful Friend
¢ of the forementioned late treacheroufly defeat-
¢ ed Party at Burford, in their Book of the 2oth
¢ of Auguft 1649, intitled, The Levellers vindi-
¢ cated, or the Cafe of the Tielve Troops truly
¢ flated, pag. 11, aird 12. which we cannot buc
¢ ferioufly recommend with them, to your feri-
¢ ous Perufal and Judgment, and defire to knpw
“ of you (but efpecially the private Soldiers of
¢ the Gen. Regiment of Horfe, who we under-
¢ ftand bad a hand in feizing upon, and plun-
¢ dering our true Friends at Burford, whether you
¢ do own the abomimable and palpable rreache-
¢ rous Dealings of your General and Lieute-
¢ nant-General Cromseell, and their perfidious
¢ Officers with them or no? (that fo we may nos
¢ condemn the Innocent with the Guilty, and
¢ may know our Iriends from our Foes:) as
‘ alfo to tell us, Whether you do approve of
¢ the total Defection of your Army, under
¢ which it now lieth, from their Faith and falPn
‘“ Engagement made at Newmarkel-Heath, the
¢ sthof Yune 1647, not one of thofe righteous
¢ Ends, mn behalf of the Parliament and Peo-
¢ ple, on which your Vow was made, being yer
* fulfilled or obtained ; but on the contrary (as
¢ we have before-rehearfed) a whole Flood-gate
“ of Tyrannies are let in upon us, and over-
¢ whelm us; and whether you [the aforefaid
“ private Soldiers meaning | juftify all thofe Ac-
¢ tions done in the name of the Army, upon
“ your Account, and under tiie Pretence of
¢ that Engagement, fince the Engagement ijtfelf
“ was broken, and your Council of Adjutators
¢ diffolved ?  And whether you will hold up
¢ your Swords to maintain the total Diffolution of
“ the People’s choiceft Intereft of Freedom, wiz.
¢ frequent and fucceflive Parliaments, by an A-
° greement of the People, or obftruét the annual
¢ Succeflion ? Whether you do allow of the
¢ late fhedding the Blood of War in time of
¢ Peace, to the Subverfion of all our Laws
counte-
* nance

B
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¢ nance the Extirpation of the Fundamental
¢ Frecdoms of this Commonwealth, as the Re-
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and Creatures [the Soldiers of the drmy afore-

Jaid meaning] having no Commiffion to be Ge-

¢ yocation and Nullicy of the great Charter of neraly either from the Law or the Parliament,

¢ Eypland, the Petition of Right, &c. ? And whe-
¢ thg you do aflent to the Eretion of Arbitrary

< Prerogative Courts, that have or thall over-’

rule, or make void our antient Way of Trials
in criminal cafes by a Jury of Twelve Men of
the Neighbourhood? And whether you will
affift or join in the forcible Obftruction of this
¢ martial and tyrannical Rule over us? Alfo whe-
¢ ther you will ﬁght agalnﬂf and deﬁroy thole
¢ our Friends that fhall endeavour the compo-
¢« fure of our Diflerences, together with the
¢ procurement of our Freedoms, and Settlement
¢ of our Peace (your Plenty and Profperity) ac-
< cording as it was offered by the four Gentlemen
¢ Prifoners in the Tower of London, upon the
< firlt Day of May 1649, as a Peace-offering to
< the Nation, by the Agreement of the People.
< I'the aforefaid feigned Agreement meantg] Laftly,
< We [the aforcfaid Toung Men and Apprentices of
¢« Tondon smeaninz] carneltly befeech you [/he
“ afprefaid private Soldiers agatin meaiing] to ac-
¢ quaint us, whether from your Hands, to your
¢« Power, we may expect any Help or Affiftance
¢ in this our miferable, diftrefled condition, to
¢ the Removal of thole Iron Bonds and Yokes
¢ of Oppreflion [the aforefaid Government in way
¢ of ¢ Commonwealth and Council of State mean-
¢ ing] that have thus enforced us to complain,
¢ and addrefs our felves thus to your confidera-
‘ tion; for we [the aforefnid Young Men and Ap-
¢ prentices agatn meaning] cannot chufe but ac-
¢ quaint you [/he afsiefaid private Soldiers agaii
¢ meamng] that we are {erioufly refolved, through
¢ the Strength and Afliftance of God, with all
¢ the Intereft we have in the World, to adhere
¢ to the righteous Things contained in our
¢ treacheroufly defeated forementioned Friends
¢ Vindication, [the aforefaid traitorons Book, in-
¢ itled, The Levellers Vindicated, or the Cafe
¢ of the Twelve Troops truly ftated, again meair-
¢ ing.]

And further, thou the faid Fobn Lilburae, as a
falfe Traitor, by moft wicked traitorous Con-
Ipiracies, Defigns and Endeavours of thine afore-
faid, afterwards, that is to fay, the aforefaid firft
Day of October, in the Year of our Lord 1649,
abovefaid, and divers other Days and Times, as
well before as after, didft in the Parith and Ward
of Lendon aforefaid, in and by the aforefaid fcan-
dalous, poifonous and traitorous Book, intitled,
An - Impeachinent of High-Treafon againft Oliver
Cromwell, and bis Son-in-lawy Henry Ireton, &,
molt fallly, malicioufly and traitoroufly publifh,
and openly declare, amongft other Things, in the
faid Book, thefe following fcandalous, treache-
Tous, tumultuous and traitorous Claufes and
Words following s that is to fay, ¢ But I [meqn-
“ ing thy felf the faid John Lilburne] and many
" other VPerfons [meaning the aforefaid Fricnds]
* ntreat you ferioufly to confider that 1 cannot
“ advife you to make Addrefles to him [mean-
“ tug the aforefsid Thomas Lord Fairfax, Cap-
“ taiir-General] as the General of the Nation’s
* Forces [the Forces of this Nation of England
" meaning) for he [the aforefaid Captain-General
. j
¢
-
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meantig] 15 no General, but ‘is merely a great
yrant [meaning the aforefaid Capiain-General)
[tanding "by the Power of his own Will,  and

* ° a ftrong Sword borne up by his Vaffals, Slkives

nor from the prime Laws of Nature and Rea-
fon, For Firft, when he was made General by
both Houfes of Parliamene, it was exprefs-
ly againft the letter of the Laws. And Se-
condly, when he refuled to disband, ¢, he
hath rebelled againft his Parliament-commif-

ﬁgn, and thereby deftroyed and annihilated it,
',

[ The Reader is defired to take Notice, That in
the Indiftment itfelf there was a great many
other Things than in this is exprefled ; as par-
ticularly divers Paffages out of a Book, called
Mr. Lilburne’s, intitled, The Legal Fundamen-
tal Liberties of England revived, &c. as alfo
out of another Book, intitled, .4 Preparative
to an Hue and Cry after Sir Arthur Hallerig,
e, as alfo out of The Arreement of the Peo-
Pley of the firft of May 1649. with feveral other
remarkable Things in Matter and Form, that
were more neglected to be taken than the
Pleadings ; becaufe it was not fuppofed, but
the Inditment (being a Record) a true copy
of it might eafily be had ; confidering that by
Law all Records ought freely to be ufed by
any Freeman of England, and copies of them
denied to none that defire to take them: But
that Privilege being in this caufe already dif-
puted and denied ; in which regard, the Reader
muft at prefent accept of the belt imperfelt
Notes that the Publither could pick up.] But
to go on.

And further, That thou the faid Fobn Lilburae,
as a falle Traitor, all and fingular the claufes and
Englifb Words abovefaid, and many other traito-
rous, potfonous and malicious Expreflions in and
by the alorefaid Writings, and by the aforefaid
feveral Books, as aforefaid recorded, and by thee
the aforefaid Fobu Lilburne publifhed, and openly
declared In the feveral Books foas aforefaid print-
ed, and by the aforefaid Writings, and by thee
the aforefaid Fobn Lilburne, in Manner and
Form aforefuid, publithed, and openly divulged
and declared divers other fcandalous, malicious,
tumultuous and treacherous claufes and words
in the faid Books contained, fallly, malicioully,
advifedly and traitoroufly, haft publithed and
openly declared, to the Intent to ftir up, and
raife Forces againft the Government aforefaid,
in the way of a Commonwealth, and free State
as aforefaid eftablifhed ;5 and for the fupprefling
and Alteration of the faid Government, and to
ftir up Mutiny 1n the Army aforefaid; and
alfo to withdraw the faid Fobu Tooke, Thomas
Lewis and Jobn Skinner, and many other Sol-
diers, from their Obedience to their fuperior
Officers and Commanders, and to fet them in
Mutiny and Rebellion againft the publick Peace,
and to manifeft contempt of the Laws of this
Commonwealth and free State, and againft the
Form of the Statutes 1n this cafe made and pro-

vided.

~ The Indiétment being reading, and the Noife
of the People in the Hall grear, the Prifoner
fard he could not hear, and had fome few lines
before read over to him.

L. Col.



Lieut, Col. Lilburne. Pray hold your Peace,
Gentlemen ; I befeech you be quiet. [/peaking fo

Zhe People. ] o
Ld Keble. Quiet yourfelf, we will quiet them

for you. -

Broughton, Which Country are you? fo that
you are to find whether he is guilty or no, he
having already pleaded, Not Guilty. If you find
that he i1s guilty of any the High Treafons laid
to his charge, then you are to enquire what Goods,
Yands or Chattels he ftood poflefied of, when he
committed the faid High Treafons; but 1f you
find Not Guilty, you fhall then enquire whether
he did not fly for it; and if bhe did not fiy for 1t,
then you are to fay fo and no more : therefore

hearken to your Evidence.
Lieut. Col. Lilburie. May it pleafe Your Ho-

nour,

Cryer. If any Man can give any Evidence to
my Lords, the Juftices of Oyer and Terminer, a-
gainft Mr. Fobn Lilburne, let him come in, and
he fhall be heard.

Lieut. Col. Lilburne. 1 defire to be heard to
fpeak two or three Words. I humbly defire the
Favour to {peak two or three Words. I humbly
defire the Favour to be heard two Words.

Ld Keble. It is not a fit time; you fhall be
heard in your due time: but hear what the Wit-
nefles fay firft,

Lieut. Col, Lslburne. 1 concetve I am much
wronged, in faying that I pleaded Not Guilty,
for I pleaded no fuch Plea 5 I appeal to the Court,
and to all that heard me, whether I pleaded any
fuch Plea: for before 1 pleaded, the Court be-
came engaged to me, to take no Advantage of
my fgnorance of the Formalities of the Law ; and

promifed to give me as much Privilege as my
Loord Duke ot Hamilton and others enjoyed Le-

fore the Court of Juftice,

Ld Keble. 'We know all this.

Lieut. Col. Lilourne. Sir, by your Favour, I
pleaded conditionally, and now 1 make my ab-
folute Plea to the IndiCtment, which is this;
That T except agamft the Matter and Form of
1t, Matter, Time and Place, and humbly crave
Cfounfcl to aflign and plead to the Errors there-
of.

Ld Kcble.  You muft hear us, we hear you ;
a Word is a grear deal; thefe Things we have
taken perfect Notice of, the Court is not ignorant
of them ; therefore they need not fo fuddenly be
repeated to us again; you need not repeat thefe
Things, for I tell you again, they are all freth
1n our Memories, and that we have done we muft
maintain, or we have done nothing,

Lieut. Col. Lilburne. Truly it is requifite for
me to fay, that I am wronged, I had no fuch
fingle Plea; I plead a Plea at large to the Errors
of the Indictment ; and firft now crave liberty of
the Law of Lngland to have Time and Counfel
aihgned me.

Ld Keble. You fhall have the Laws of Enugland,
although you refufe to own them in not holding
up your Hand 5 for the holding up of the Hand
hath been ufed as a part of the Law of England
thefe five hundred Years. Go on.
ar. .  MyLord, the Prifoner at the Bar
Counfil :hay 1tands indited as a Traitor, for that

was an A/ he contriving, and malicioufly in-
ffant o Mr. tending not only to difturb the pub-

Prideaux.

lick Peace, but alfo to bring the Go-
vernment of the Nation, happily fettled in a free
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State or Commonwealth, without a King, or
an Houfe of Lords, and the Commons in Par-
liament affembled to bring in Difgrace and Con-
tempt amongit all good Men ; he did the firft of
this Inftant O&eber, and divers times before and

1 Car I1.

fince in this City, fallly and maliciouly, advifed-
ly and traitoroufly, by writing, printing and open-
ly declaring, in and by one Paper of his, called
A Salva Libertate, and by divers other Papers and
Books, whereof one he calls, An Impeachment of
High Treafon againft Oliver Cromwell and bis Son~
sn-law Henry Ireton ; and another Book of his,
intitled, An Out-cry of the Young Men and Ap-
prentices of London, direfted to all the private
Soldiers of the Army, &¢. A third, 4 Prepara-
tive to an Hue and Cry after Siv Arthur Haflerig ;
and a fourth, The Legal Fundamental Liberties of
the People of England revived : That he did in
thefe Books publifh, That the {aid Government
is tyrannical, ufurped and unlawful ; and that the
Commons 1n Parliament aflembled are not the
Supreme Authority of this Nation., He ftands
further indifted, That he, as a falfe Traitor, did
malicioufly, advifedly and traitoroufly, plot and
contrive to raife Force againft the prefent Go-
vernment, and for the Subverfion and Alteration
of it; and for the fulfilling of his moft malicious
and traitorous Deligns, he did, in and by the faid
trattorous Books, falfly, malicioufly and advifed-
ly, utter and declare feveral moft falfe and fcan-
dalous, malicious and traitorous Words and
Writings, that in the Indi¢tment are particularly
named and exprefled. And thirdly, That as a
‘Traitor, not being an Officer, nor a Soldier, or
a Member of the Army under the Command of
the now Lord General Fairfax, he did moft ma-

Iicioufly and traitoroufly endeavour to withdraw
certain Soldiers of that Army from their Obe-.

dience to their fuperior Officers, which are par-
ticularly named in the Indiftment: And that
for the full Accomplithment of his Contrivan-
ces and Endeavours, he did malicioully, advifed-
ly and traitoroufly, publifh and deliver the poi-
fonous Book, called An Impeachment; and in
particular directed by the Title of the Book, to
all the People of Eiugland, being for that end
publifhed by him to publick View: In which
Book are contained moft falfe and fcandalous,
malicious, mutinous and traitorous Expreffions,
as 1n the Indi@ment are fer forth, And further,
That in the faid Book, which he called 41 -
peachment, That the prefent Government is ty-
rannical and ufurped ; and that the Commons of
England in Parliament aflembled, are not the
Supreme Authority, And he further ftands in-
difted, and the Jury further finds and prefents,
that by all thefe and other Expreffions written
by him, and publithed by him in written Papers
and printed Books, he hath falfly, malicioufly
and traitoroufly {ftirred up Strife on purpofz, and
to the intent, to ftir up and raife Force againft,
the prefent Government, fettled in the way of a
Commonwealth and free State, without King and.
Lords, on purpofz it to fubvert and deftroy. And,
further, he hath alfo moft traitoroufly endeavour~_
ed to withdraw the private Soldiers from their Q-
bedience and Subjetion to their fuperior Officers:
And all this in manifeft contempt of the Laws,
of this Commonwealth, in that Behalf made
and provided, and to the Hazard of the Over-

throw and utter Subverfion of the faid Govern-
meint, ,
. A T‘D |




To this Indi¢tment the Gentleman hath pleaded

ilty, and hath put himfelf upon his Coun-
E;Iyoi Erl;:i %Tf we ¢an prgve this again{t his Plea, it

is at an Iiue.

Lieut, Col, Lilburne. 1 deny that, Sir, 1 ne-

ded any fuch fingle Plea as Not Guilty :
E;c? 1;::311 Gent};emen of the Jury, I_bel'eegh you
rake notice he extremely wrongs me 1n faying fo;
for my Plea was a conditional Flea, and as a Plea
. .];lljfiig..e'dffari@*. My Lord and you Gentlemen
of the Jury, you have heard the IndiCtment read
unto you, and you have heard 1t apened‘ unto
you; and you have heard what Mr. Lilbuyne
fays, That he did not p_lead Not Guilty: And I
hope he 1 afhamed of lus_ Plea now he heafrs tl}e
Indictment opened unto hpn. My Lord, in this
Inditment there are contained thefe feveral Grand
Creafons.
fr%llit;n rft is, That he hath adviledly, traito-
roufly and malicioufly publifhed, That the Go-
vernment that is now eftablifhed, by way of a
free State or Commonwealth, withﬁut either King
or Houfe of Lords, is tyrannical, ufurped and
unlawful.  And further, That the prelent Parli-
ament now aflfembled, are not the Supreme Au-
thority of the Natton.

The fecond is, That he hath plotted, contri-
ved and endeavoured to ftir up, and raile Forces
againft the prelent Government, and for the Sub-
verfion and Alteration of the fame,

The third is this that relates to the Army,
you have heard what his Expreflions have been,
and they have been read unto you, concerning
them and the reft, That he, not being an Of-
ficer, or Soldier, or Member of the prefent Ar-
my, hath offered to firr up Mutiny in the Army,
and to withdraw the Soldiers from their QObedi-
ence and Subjection to their fuperior Officers,
and thercby to ftir them up to Mutiny and Dif

content,
Thefe are the main Parts and Subftance of what

I intend to charge him with 1n the Evidence, to
" prove that which was contained in the Indic-
ment, My Lord, you bave heard, in whar hath
been read out of the IndiCtment, what Exprefii-
ons they are; thofe that are traitorous to the
Publick, and have been fo declared, fo judged,
~ {o executed, thefe are here Mr. Lifburne’sengaged
true Friends: The Parliament, the Government,
the Authority of both Parliament and Army,
they are Tyrants, Ulurpers, Mercenaries, Jani-
laries, Murtherers, Traitors, {tanding by their
own Power and Swords, and over-ruling all by
therr Wills: Thele are the Expreflions that he
ufed. My Lords, 1 fhall not trouble you with
any thing of Aggravation; for, my Lord, I do
conceive, that the reading of the Books them-
felves: aggravates every thing againit him; and
- 1think there is no Englifbman (as Mr. Lilbusne
lo often ftiles himfelf to be) will own fuch Words
or Adts as thefe are.

And truly my Lord, if I had read the Books,
and not known the Perfon, I fhould not have
thought he had been either a Chriftian, or a
Gentleman, or a civil Man, to have given fuch
bafe and bitter Languages; but my Lords, and
you of the Jury, I {hall hold you no longer, the
Evidence being fo plain, and the Matter fo foyl,
that it will not admit overmuch, or ftand in
need of any Difpute; and to make it plain and
clear to your Judgments and Confciences, there

for High-Trealon. '
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are Wienefles in the Court evidently to prove eve-
ry thing that will ftand in need to be proved for
the Indittment.

My Lords, the Words are malicioufly, advi-
fedly, and traicaroufly : [ fhall not catch at Words,
but, as himfielf fays, what he prints is of mature
and deliberate Confideration; and fuch are his
Books in print, that himfelt hath either printed,
or canfed to be publifhed.

The firft that he is charged withal, is that
which is called 4 Outery : It hath a very dange-
rous Title, and in the Direction efpecially to the
Soldiers of the Army; but efpecially to the pri-
vate Solders of the General’s Regiment of Horle,
that helped to plunder the true-hearted Engiifp-
mei, traworoully defeated at Burford  {o that che
Rebels at Burford were Mr. Lilbuine’s dear
Friends. My Lords, it hath not only a dange.
rous Title, but was publithed at a dangerous
Time, yea, and for a dangerous End, which was
to ftir up the great Mutiny that was in the City
of Oxford. My Lord, for the Proofof this we
Thall offer this, That Mr. Lilburne himfelf was
Captain Feues’s Aflociate in the publifhing that
Book : For Mr. Lilburne and this Captain Fones
brought this Book to the Prefs to be printed. We
thall offer unto you where he hath publifhed it
to Soldiers of the Army to engage them in
a Mutiny and Difcontent againft their {uperior
Officers. Therefore in the firlt place call Thomas
Newcombe,

Thomas Newcombe favoii,

Juftice Fermin, Before you fpeak look upon
the Prifoner firlt, whether you know him, or
not,

Mg, Aitorney. My Lord, if you pleafe, he
may take the Book in his Hand, and fee whe-
ther he printed it, and when he printed it, and
who brought it to the Prefs, ,

Mr. Neweonbe. T printed of this Book only the
lafc Sheet, not knowing where the former Part of
it was done; which Book was brought to me by
Lieut. Col. Lilburne and Capt, Fomes, which
Capt. Fones did agree with me in the Price: 1
was {top’d 1n the Proceedings mit, [ fay that
Capt, Fones, together with Lieut. Col. Lilburue,
did bring it to me, and that Capt. Fones did a-
aree¢ with me 1n the Price; but | was taken be-
fore 1 did perfeét ic: Bur Capt, Fones did indent
with me for the Price. But this I muft fay,
Lieut. Col. Lilbusne came alone with the Copy 3
and afterwards at Night he came again, and had
a Proof of it; and that he was prefent when it
was corrected.

Mr. Attorney., And when the firlt Sheet was
printed, then they came at Night again, and ex-
amined the Proof with Captain Fosesand his Cor-
rector?

Ld Keble, And he brought the Copy of the

whole Draught of the Book unto you?

Lieut, Col. Lilburne, Sir, by your Favour, if
Mr. Prideanx have done with the Witnefs, I
crave my Right by Law to ask him fome Que-
ftions. In the firlt place, I defire he may be
asked, Whether I was either Reader of the

original Copy, dr the Overlooker of the printed

Proof ¢ ' _
Mr. Neweombe, You had a printed Sheet of it,

and that was all,

L.icut,



