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urged, is, That the King may chufe hic Court,
and they compared it with the other Courts: But
there is the Miftake that runs all along in this
Cafe, 'Tis no doubt, the King may chufe his

Court for his own Action and Suit ; but the Im-
peachment is an Impeachment of the Commons,’

and their Suit is to be try’d no where elfe But, in
Parliament,
Day cited by Mr. Atorney, for this Purpofe,” is
true of the Perfon that was arraigned for Trea-
fon, and hath been indited and arraigned in Ire-
land, and he may be arraigned and tried here,
there is no Queftion of ity bur to fay, therefore,
that this is a Confequence from that Rule, that
therefore he will chufe whether he will proceed
m Parliament upon the Commons Impeachment,
and put a Stop to the Proceeding of the Parlia-
ment, by proceeding in this Court, Itaketo bea
areat noit fequititr,

My Lord, I have offered thele Reafons, as to
the Form of the Plea to mamin 5. Now a3
to the Precedents, I would a litde fpenk whu
hath been done in the like Cale, where this Court
hath taken hold of Caufes, and the Profzcution
of the Court hath been ftopp’d by Pluas w0 the
Jurifdiction, and what hath been done upern thofe
Pleas,  What Doom they have had, 1 vilt hinc
tome of them to you.

There was a Cafe mentioned by your Lordfhip
the other Day, the Bithop of i7ucheffer’s Cale,
3 Ed, I, Idare not lay I have looked upon the
Parliament-Roll 5 bur my Lord Ceke tells us, he
hath reciied the Record, de verbo i verbum : In
the 2d Inftieuze, ol 150 there are all the Pro-
ceedings, It was net an Indictment, for my Lord
Coke contradicts that, and fays, it was a Declara-
tion ¢ There the Record at large lets forth, that
the Bithop of /Fiuchzffer was attached to anfwer
the King 3 for that whereas at a Parliament held
at Sarmm, W owas ordained, por ipfum Regem e
quis ad dom. Parliamert, fuinmonitus ab codein re-
coderet fine liceatia Reris,  And that this Bifhop,
in Contempt of the Ning, receffif, without Jeave of
the King; Ithink, ’us rather an Action than a
Criminal Preceeding : What fays the Bifhop to
this? He comes, and fays, i guis deliquerit erpa
Domiizan Regrein i Parligmento aliquo, in Parlia-
mento debet corvigt & cmendari, & noi alibi inn mi-
noie Curia quam i Parlicingito, &c. What be-
comes of this Plea? *Tis {trange there fhould be
fuch an Inhibition, that no Man fhould depart
without leave of the King, and the Bifhop be
punifhed for its we do not find any Judgment
was given, nor would they venture to do it, My
Lord Coke hath a Mark upon ir; for this very
Realon, 1t looked as if there was a Defign to weak-
en the Parliaments, by bringing their Proceedings
meo Wetminfler-Hall, but they would not do s
they would give no Judgment for the King ;3 but
for ought appears, the Plea {tood.

Then there is the other Cafe of Mr, Plowden,
and many more w prime & fecwinds Phil. & Mar,
where a great many of them, fome whereof were
Burgeffes, and they fubminted, but he did not,
The Information there 1s this, chat thefe Perfons
were fummoned to the Parliament, and departed
from thence without the Jeave of the King and
Qucen, though it was prohibited by them that any
thould depart: Moft of them fubmit to a Fine s
and 1f it had refted there, it might have turned
to the Prejudice of the Commons as an Example.

Baz Mr. Plewder, he pleads as one that under-

X

And the Cale that was the other

ftood himfelf, and the Power of Parliaments, and
their  Proceedings very well, and confiders the
Time to bave pleaded in: Says he, Icontinued in
the Parliament from the Beginning to the End
of the Patliament; but he relies not there; bue
he brings a Traverfe full of Pregnancy; and if
our Plea be faulty, theirs was an hundred times ag
faulty, abfgue boc, That he the faid Edmund Plow-
den, the faid Day and Year, during the faid Par-
liament, without Licence of the faid King and
Queen, and the Court aforefaid, did contemptu-
oufly depart, in Contempt of the faid King and
Queen, and thetr Commandment and Inhibition,
and ro the great Detriment of the Common-Weal
and State of this Kingdom, &¢, All thefe Things
he pleads, which your Lordfhip knows to bea
very 1ll Traverfe 5 and yet this Cale continued all
the time of that Queen, and the Court would never
give Judgment in it. This was iz primo & fecui-
dos and yet it appearing upon the Face of the In-
formation, that it was a Cale that concerned the
Comnmons, the Court would not give Judgment
for or again{t the Commons as long as the King

and Queen lived.
There 1s a later Cafe, and that is £/er’s Cafe,

5 Car. There 1s an Information againft my Lord
Hollis, Sir Feobu Elliot, and many more ; and there
isa Plea put in to the Jurifdiion of the Court ;
I have a Copy of my Lord Hol/lis’s Plea, and tisin
a manner as faulty as Plowwden’s Plea : but the Court
in that Cafe does not go upon the Infufficiency of
the Plea, but gives Judgment generally that this
Court had a Jurifdiction ; the Affanlt happened in
Parliament, and the Words were {poken there;
and upon the Demurrer, they gave Judgment up-
on the whole Matter. What became of thac
Judgment? We know very well it was reverfed,
19 of this King; and pray obferve the Proceed-
ings in the Reverfal of that Judgment. Judg-
ment was given agunit my Lord Hollt; and the
relt of the Gentlemen of the Houfe of Com-
mons, though there was no Profpect of a Parlia-
ment, yet they were obflinate, and would not
plead ; for they thought the Judgment to be a
very hard Judgment, and this bemg a Plea in
Abatement, Judgment was given for want of a
Plea over. 1t may fall out in this Cafe; that this
Perfon may be obftinate, and rot plead over, if
you fhould give your Judgment againit this Plea.
In Elliot’s Cafe they were fined feverely, and they
continued under this Judgment in Prifon, and in
Execution for the Fine a great while ; and they
were delivered by what I cannot indeed juftify
in all 1's Proceedings, I mean the long Parlia-
ment ; but what was done in 19 of this King,
I think is good Authority, which none can fay
but was a Parliament as ufeful to the King and
Kingdom as ever could be, Inthat Parliament
the Commons examined this Judgment, I fpeak
becaufe I have it in my printed Book ; ’us in
Croke Car, I confefs, it is not in the firt Impref-
fion s but it is in the Second Edition, which I
have, and thefe are the Expreffions in i,

L. C. 7. What Cale is that?

Mr. Williams. It is in Croke Car. 181. 604.
but the Reverfal was in 1g of this King,

L.C 7. Was the Judement given, do you fay,
19 of this King? Can a Cafe of that Time be re-
ported In Croke 2

Mr. Hilliams, 1 don’ fay fo abfurd a Thing,
I your Lordfhip will have Patience to hear me,
Pliell you what I fay, My Book, which is the 2d

Impreffion
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Impreflion of Croke, refle€ting upon that Cafe in
5 Carali, does publith the Votes of the Houfe of
Commons about, and the Reverfal of the Judg-
ment, in the 1gth of this King. There the Pro-
ceeding is this; Information is given to the Houfe
of Commons, that there was fuch a Cafe publifhed,
which did derogate much from the Privilege of
Parliament, invading the Liberty of Speech ; and
the Houfe of Commons confidering the Confe-
quence, ordered the Book to be fent for and read,
and taken into Confideration and debated 5 and up-
on Debate, the Houfe came to this Refolution,
That the Judgment againft Elliot and others is an
illegal Judgment, and againft the Freedom and
Liberty of Speech: And this Vote they fend up
to the Lords, where it s confirmed and refolved in
Agreement with the Vote of the Commons: And
by the Way, in Anfwer to a Paper that is com-
monly {pread about by the Name of the Obferva-
tor 3 1 [ay, the Commons came to a Refolution,
and pafs a Vote, which is not indeed a Law ; and
when they have done that, they may tranfmit
their Opinions to the Lords, and defire them to
concur: Then the Lords and Commons have a
Conference upon it, and at the Conference the
Commons Reafons are delivered, which the Lords
take up with them to therr Houfe, and debate
them. Then they come to a Refolution to agree
with the Commons.  Afterwards, upon this Re-
folution of both Houlfes, they go regularly to
work, by Writ of Error to reverfe the Judg-
ment. And if it fhould fall out in this Cafe,
that your Lordfhip fhould give Judgment againft
the Plea, and this Perfon fhould be obftinate, and
not plead over, and thereupon your Lordthip give
Judgment of Death upon him; it may come to
be a very hard Cale, 1f a2 Writ of Error fhould
be brought in Parliament, to reverfe this Judg-
ment: and it fhould be reverfed when the Party is
dead. Therefore it will be of grear Confequence
in this particular,

My Lord, I’ll mind you of one old Cafe, it was
20 Rie. 11 A Perfon # there prefents a Petition to
the Commons in Parliament; and it feems there
was fomething fuggefted in the Petition, which
did amount to High-Treafon, as there may be
fome Petition or fome Complaint againft 2 great
Minifter that may contain an Infinuation, as it were
of High-Treafon'; he was indicted out of Parlia-
ment for High-Treafon, and was found Guilty,
and by the Grace of the Prince he was pardoned :
But becaufe the Commons would not lie under that
Precedent of an Invafion of their Privilege, though
he was a Perfon without Doors that prepared that
Petiiion, and no more Hurt done to him but the

Profecution, he being pardoned, the Judgment
was voided,

L. C. 7. Where is that Authority ?

Mr., Williams, 20 Ric. 11, Ro. Parl. 12. And
you will find it in the Argument of Selden’s Cafe,
publifhed in Rufhmworth’s Colletions, Appendix to
Vol. 1. Fol. 47, and 48,
~ And now, my Lord, I have done with the Sub-

ftance of the Cafe, with my Reafons for the Mat-
terand for the Form, Inthis Cafe here is the
Life of a Perfon before you, here is the Right of
the Commons to impeach in Parliament, before

you s here is the Judicature of the Lords to de-
termine that Impeachment, before you; here are

the Method and Proceedings of Parliament before
you; and how far you will lay your Hands upon
this Cafe, thus circumftantiated, we muft fubmit to

* Thotnas Hackfey,
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you: But I hope you will proceed no furthet on
the Inditment,

L. C. 7. Pray, Gentlemen, let usa little ditect
you not to fpend our Time about that which is not
to the Purpofe, or that is notin the Cafe : Here
is nothing of the Commons Right to impeach in
Parliament before us, nor of the Lords Jurildic-
tion, nor the Methods of Parliament in this Cafe:
They are Things quite foreign to the Cafe and thé
Matter in hand ; which is, whether. this Plea, as
thus pleaded, be fufficient to protect the Prifoner
from being queftioned in this Court, for the trea-
fonable Matter in this IndiCtment before us.
Therefore you ought not to fpend Time in Things
that are not before us to be confidered, being out
of the Cafe; for we have nothing to do with any
Privilege of Parliament, or of either of the Houfes
here at this Time.

Mr. Juft, Fones, And, Gentlemen, there is no-
thing at all here of any Fact done in Parliament
that can be infifted on here; nor is there any
Complaint againft Mr. Fitz-Harris for any thing
he hath done in Parliament, All Mr, Pilliams’s
Precedents run to that ;3 bue this 1s for a Thing
done without Doors.

L.C. F. We fpeak to you to cometo the Point,
which is the Duty of all Courts to keep Counfel
to the Points before them. The fole Matter be-
fore us 1s, whether this be a good Plea to oufte
this Court of a Jurifdiftion, which otherwife un-
queftionably we have of this Matter,

Mr. Williams. 1t isa hard Mateer for the Bdr to
an{wer the Bench, my Lord.

Siv Fran, Wining. My Lord, 1 (hall purfue your
Direttion as well a5 my Underftanding will give
me leave, and fave your Time asmuch as I can;
but the Court having ailigned us of Counfel, you
will give us leave to ufe our Difcretion, keeping
as near as we can to the Points of the Cafe, and
to the Pleading.  Butif vpon the Realoning of this
Cafe, other Parliament-Cafes fall in, I hope you
will give me leave to cite them for maintaining our
Plea. The Plea here is to the Jurnfdi&ion, and
confifts of two Parts, Firft, Martter of Record,
which 15, that an Impeachment is depending in
the Houfe of Lords (for {o it muft be raken upon
the Pleading, as I fhall manifeftly prove:) The
fecond is Matter in pais (viz.) the Averment,
that the Impeachment and Indi¢tment are for one
and the fame Treafon ; and the Plea1s made up
of thefe two Parts, together with an Averment,
that the Perfon 1s the fame, The King’s Attor-
ney hath been pleafed to demur generally to us,
and I am fure that if our Plea be well and for-
mally pleaded, all the Matter of Fact is confefled
by the Demurrer.

Mr. Attorney did, to my Apprehenfion, make
but one Obyjection the other Day, and he ftill infilts
upon it, that here 1sa Record too generally pleaded,
and they compare it to the common Cafe of an
anter foitz acquil, upon another Indi¢tment ; but 1
hope to make it evidently appear, that it is in no
{orta paralle] Cafe, The Matter which I conceive
is confefled by the Demurrer, 1s, that there is an
Impeachment by the Commonsof Zugland of High-
Treafon againft Fitz-Harris lodged in the Houle
of Lords, fecundum legem £ confuetndinem Parlia-

menti : And that the Treafon for which he was im-
peached, is the fame Treafon contained in the In-

di¢tment, to which the Prifoner hath now pleaded.
Upon this Matter of Fact, foagreed, the general

ueftion is,
QL Whether
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Whether an Impeachment for Treafon, by the
Houfe of Commons, and fuill depending, be a
fufficient Matter to oufte the Court from proceed-
ing vipon an Inditment for the fame Offence. My
Method will be fhortly to fpeak to thefe Things.

L. C. . Pray let us give you {fome Direction ;

that is not the Queftion, nor can come 1n queltion

in the Cafe: You miftake the Points of the Cafe,

Sir Fran, Wining. Why, my Lord?

- L. C. 5. The Queftion is, Whether you hnve
pleaded fufficient Matter here to oufte us of our
Jurifdi€tion. It is to no purpole to put Queftions
in the Cafe, that are not in It.

Sit Fran, Wining. My Lord, I know the Cale
is very nice and tender on ali Sides, and theretore
may very well bear an Interruption ; however 1
exprefs my fclf, my Meaning is the fame with
your Lordfhip’s, The Method that I thall proceed
in, will be this; T will {uppole the Cafe betore you
had been of an Impeachment, containing the fpe-
cial Treafon for which he is now indicted, I will
fhew in the next place, that as it 1s now pleaded,
it is as available as if the Impeachment in the
Houfe of Lords had mention’d the particular T'rea-
fon. 1 fhall then give fome Realons why 1t 1s fo,
and memtion one or two Precedents that have not
vet been cited.  Two of the King's Counfel did
agree, that they would not make a Doubt of the
Plea, if there had been a particular Impzachment s
and therefore [ would, by confidering what would
be the Reafon of that Cafe, apply it particularly
to the prefent Cate, The Floufe of Lords 1s a Su-
perior Court to this; and s agreed to be the
higheft Court of Record in the Kingdom, Plosw-
den 389, Co. Lit, 109, 110. 9 Co. 12 Prefat, And
then I am within the common Rule of Pleading,
according to the Differences taken in Sparsie’s Cafe,
5 Co. 61, and 62. "T'hata Swie firlt commenced in
an Inferior Court, cannot ftop a Suit in a Supe-
rior Court, though {ubfequent 5 but a Suit in a Su-
perior Court may be pleaded, to ftop the Pro-
ceedings of one that 1s Inferior.  And though it
may be objedted here, that the Parliament is deter-
mined and diffolved, and fo there would be a Fai-
lure of Juftice; yert this Objection s of no Force :
Yor if once the Suit be well commenced in the Su-
perior Court, it cannot after go down to the Infe-
rior, And what is begun 1 one Parliament may
be determined in another ; fo is the Cafe 4 Ed-
ward 1. #, 16, of the Lord Berkeley, and thofe
that were accufled for the Death of Edward 1.
And though it was objzcted there, as hath been
here, that by this Means there might be a Stop of
Juttice, by the Diffolution of the Parliament 5 yet
thie fhort and true Anfwer s, That 1t is in Law
to be prefumed, Parliaments will be called fre-
quently, to confider of the Bufinefs of the King-
dom, and redrefs Grievances, according to the {e-
veral Statutes made for that Purpofe, 4 £d, 111,
cap. 1.1, 36 Ed 111 ¢cap. 10, I fhall labour this no
tarther ; bur taking it as the common Rule of
Pleading, that a Record in a Supertor Court may
be pleaded to flop a Proceeding in an Inferior 5 I
fhall conie to prove that this Record is well plead-
ed, and could not be otherwife, unlefs Mr. At-
torney would have had us plead what 1s falfe, this
being the Truth of the Cafe. For the Commons
did impeach Mr, Fitz-Harris generally of Trea-
lon, as it is the Courfe of Parliaments for them
todo; and inour very Plea we alledge, that he
was 1mpeached fecundum legem & confietudinem
Parliamenti 5 and fo Mr, Attorney hath confefled

I

by the Demurrer: And if they may prefer'an Im.
peachment in general, according to the Law and
Cuftom of Parliament 5 why then fo far it muft be
allow’d, that we have pleaded well that he was im-
peached of Treafon. It is very true, my Lord, if
a Man will plead generally that he was indi¢ted of
High-T'realon, it wounld be ill; becaufe the Court
cannot tuke 1t otherwile than he pleaded it; and
fuch a general Indi&tment would be altogether
void, and therefore no Averment could make it
good, or lupply that Generality and Uncertainty,

But an Impeachment generally for Treafon, is
good and warranted by the Law and Courfe of
Parhament, and fo confefled by the Demurrer.
And {o your Lordfhip will take 1t to be, and will
give Credit, that all 1s regular in the Proceedings
of that High Court,  You will prefume, even in
the Bcclefiaftical Courts (as my Lord Coke fays, in
the 4th Report) that all Things are rightly done,
when they bave a Jurildi€tion ; 4 fertiori you will
believe the greateft Court in the Kingdom daes
proceed regularly, My Lord Coke in the 4th Inft,
Fol. 14, and 15, does fay, what the Law and
Courfe of Parliament is, the Judges will never in-
termeddle with,  They always leave it to the Par-
llament, who are the fuperior Judges, and are to
determine the Matters before them. For they
take notice, that the Courfe of a Court, is the
Law of a Court, as it is in Lane's Cafe in the 2d
Report in the Cafe of the Exchequer. And there-
fore if a general Impeachment is fecundum leacin
& confuetndinem, which is confeled by the De-
murrer 10 this Cafe, then you muft ke it for
granted, that the Parliament proceed rightly, and
that fuch a general Impeachment is fufficient in
Law, There is a famous Cafe that ftrengthens
what I fay, 11 Ri. 11, di. Ret. Parl, par, 2. the
Cale of the Lords Appellants, You will find it alfo
cited in Refhworth’s Col. Part 1. in the Appendix,
Iol. 51. Tiefifian and others were appealed againit
for T'reaton, and both the Judges of the Common
and of the Civil Law were by Direction of the
King called to advife of that Mater, And they
did all declare, that the Proceedings in that Cafe
were neither agreeable to Commeon Law, nor Civil
Law. But the Lords in Parliament faid, it did
not belong to the Judges of the Common Law,
or Civil Law to guide them ; but that they onght
to proceed according to the Courfe and Law of
Parliaments (which are the Words of our Plea)
and that theretore no Opinion of theirs fhould out
them of their Jurifdiction, or alter the Courfe and
Method of their Proceedings. My Lord, this
Cafe is very remarkable 3 but I will goa little far-
ther ; the Judges in all Ages have been fo far from
taking upon them to judge of the Laws and Cuf-
toms of Parliament, that they have denied to
anfwer when their Advice has been demunded,
and infifted upon it, that they were not proper
Judges of fuch Matters, as in 31 Hewn, VI, Ret.
Par. N, 26. Yor there, among other Things, the
Judges were demanded, whether the Speaker of
the Houle, during the Adjournment of Parlia-
ment, might be arrefted : They defired to be ex-
cufed from gtving any Opinion : For, faid they,
In this great Matter they ought not to interpafe, it
being 2 Matter of Parliament,

In the Great Council primo & fecundo Facobi,
about the Union ot both Kingdoms, the JTudges re-
fufed to give their Opinions upon feveral Quef-
tions put to them 3 defiring to be exculed, for that
fuch Things did not belong to them, but were

Matters
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Miatters fit for Parliament only, My Meaning is,
to infer from hence, that fince it 1s pleaded here

to be according to the Law and Courfe of Patlia-
ments, and Mr. Attorney hath acknowledged it,
that now your Lordfhip is foreclofed from further
meddling with this Calfe, it appearing upon Re-
cord to be a Matter whereof you cannot judge,

But the Objection is, that admit the Impeach-
ment fhould be taken to be according to the Courfe
of Parliament, yet it is {o general, that the Court
cannot judge upon it : I anfwer, that it 1s evident
the Impeachment was not for nothing ; it is moft
cercainly to be prefumed, that fuch a Body of Men
as the Houfe of Commons would not impeach a
Man for no Crime, Fitz-Harrisavers by his Plea,
that it was for the fame Trealon, for which the
Jury have found this Bill againft him. Now this
Averment makes the Matter as clear to the Court,
as if the Impeachment had mentioned the particu-
lar Treafon.

Every Day’s Experience fhews, that Averments,
which are confiftent with the Record, are good,
and are of Neceflity to clear the Fact to the Court s
{o that the Judges may give 2 Judgment upon it.
If the Defendant will plead a Recovery in a for-
mal A&ion, in bar to an Adtion of Debt, or o-
ther Acion ; it is not enough for him to fet out
the Record 3 he mult aver alfo, that the Caufes of
the Aétion are tne fame, and that it is the fame
Perfon who 1s mentioned in one Record, and in the
other Records ; and this fhews, that the moft fpeci-
al and particular are of no Ufe without Averments,

My Lord, there i3 a Cale that I find direly to
this Purpole, which goes further than the Cafe I
did but now put, and that 15, 26 Afiz. pl. 15.
It 15 alfo mentioned in Stamf. Pla. Cor. 10z, where
a Man was indicted for the Murder of ¥. §. and
he pleads a Record of Acquittal, where he was
indicted for the Murder of . N. But he avers,
that 7. §. in this Indi¢tment, is the fame Perfon
with 7. IV, in the other Indiftment ; and that was
adjudged a good Plea, and the Party was acquit-
ted, though the Averment there feemed to be a
Contradiction to the Record, This makes it clear,
that 1f an Averment may confift with the Record,
the Law will allow it.  In More’s Rep. 823, P,
1112. the King againlt Howard, it is faid, thae if
an Act of Parliament be certified into Chancery,
no Averment lies to fay this is no At of Parlia-
ment, becaufe the Commons did not affent to ir s
but if it appears in the Body of the Act, that the
Commons did not affent, as if it was ordained by
the King and Lords, and without mentioning any
Aflent of the Commons; there it may be averr’d
to be no Aét; for this being a Matter confiftent
with the Record, is averrable: And {o it is agreed
in 33 H. V1. Fol. 18. Pilkintoi’s Cafe.

Now Mr, Attorney has his Eleftion here (as ic
1s in all fuch Cafes) either to plead Null. tiel Record.
and then we muft have produced it and if we
had failPd, it had been againtt us, as to the whole
Plea. Or if he would not deny the Record (as
indeed he could not) he might have taken Iffue
upon our Averment, that it was not for one and
the fame Offence; but he has demurred, and
thereby conteffed there is fuch a Record, and con-
fetled the Averment to be true, that he was im-
peached for the fame Crime, and that he is the
fame Perfon,  And now it is plain to your Iord-
thip, that I ftated the Queftion right at firft,

My Lord, Ifhall cite you one Precedent out of

Kaft. Ent. Fol, 384, and 385. where a Man was
Vor, {i,
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indicted and acquitted before cettain Juftices, and
being indicted de #0v0.——

L. C. 7. It is Title Gaol-Delivery, Is it not ?

Siv F. Win, Yes, my Lord, it 15, And he
pleads that he was indi€ted coram aliis Fufticiariis,
for the fame Felony, and upon this Plea the Entry
is made, Quia teflatum eff bic in Cur. in prefatos
Fufticiarios, that the faid Party wasacquitted of the
Felony, in Manner and Form as he had alledged
in his Plea, Therefore it is adjudged, that he
fhould be difcharged, and go without Delay, My
Lord, Ido not altogether rely upon this Precedent
for Law 3 but I find it in that Book.

Now, my Lord, I fhall offer fome Reafons in
general, Firft, that when once the Commons in
Parliament, in the Name of themfelves, and of all
the Commons of Eugland, have lodg’d an Im-
peachment againft any Man, it {feems to me againit
natural Juftice, that ever any Commoners fhould
afterwards come to try or judge that Man for that
Fact, Ifpeak this, becaule every Man in Zugland
that is a Commoner, is a Party to the Accufation 3
and fo we have pleaded by fuch an Impeachment,
a Man 1s {ubjected to another Sort of Trial:
Magna Charta fays, that every Man fhall be tried
by his Peers, or by the Law of the Land, And
by the Law of the Land, there are feveral Sorts
of Trial, fome by Juries, others not by Juries.
This is one of thofe Soris where the Trial is by
the Law of the Land, but not by his Peers: For
it would be hard that any Man fhould come to
try or give Judgment upon a Perfon, who hath
been his Accufer before ; and in Effect hath al-
ready given his Judgment that he is guilty, by
the Accufation of him, and fo ftands not indif-
ferent. By this Means the Trial by Jury is gone 3
and the Lords, who are the Peers of the Realm,
are Judges in Point of Fafl, as well as Law.
Here i1s an enormous Offence, againft which all
the Nation cries, for fo they do in the Impeach-
ment, Then, faysche Law, it is not fit that you
{hould try him, who are Parties; but the Lords
are the proper Judges, they fhall try him per 1gfles,
and the Commoners may come in as Witnefles,
but not as Judges.

My Lord, another Reafon is this, that if an
Appeal of Death, or any other Appeal were de-
pending before the Statute of 3 H.VIL cap. 1. the
King could not proceed upon an IndiCtment for
the fame Fat; becaufe the King, as the com-
mon Parent, dues only take Care that {fuch Often-
ders {hould not go away with Impunity ; but the
Preference was given to the Perfon more particu-
larly concerned, and the King’s Indiétment muft
tay till the Year and Day were out, to fee whe-
ther they will proceed in their Suits. And fo fays
my Lord Chief Juftice Hales, in his Pleas of the
Crown, 2442,45. Then & minori ad majus, does
the Law fo regard the Intereft of the Wife or the
Heir, &¢, in their Suir, and has it no regard to
the Suit of all the Commons of Eugland? For
manifeltly, an Impeachment is the Suit of the Peo-
ple, and not the King’s Suit.

That’s the 2d Reafon; another Reafon 1 fhall
urge, 1s that which was touched by Mr. #illiams.
Suppole this Man fhould be try’d here, and be ac«
quitted s 15 1t to be prefum’d that he can plead-
this Acquittal in bar to the Impeachment before .
the Lords? My Lord, I believe there 1s no con-
fidering Man in Zngland, that has regard either
to the Jurildi@ion of Parliament, or to the Na-.

ture of the Suit, will affirm, that it would be a good
K k Rleas
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Plea; and that he could bar the great Court of the
Kingdom from proceeding againft him, by faying
he was acquitted by a Jury in Weftminfter-Hall, at-
ter the Suit was firlt well commenced 1n that Court,

My Lord, I fay, with Reverence to the Court,
that fhould you proceed in this Trial, it may fall
out, that contrary to a fundamental Rule of Law,
a Man fthall be twice put in Danger of his Life for
one Offence, which by the Law he cannot be;
and therefore I urge "that as a Reafon, why you
canrot proceed here on this Indictment.

My Lord, 1 will now mention two or three
Precedents, which will prove that this Impeach-
ment 1s according to the Courfe and Law of Par-
laments, though it may feem needlefs, afier the
King’s learned Counfel have agreed to it.

My Lord, I thall firlt mention the Cafe of A1
chael de la Poole, Rot. Par, 18 or 2§ F. VI, n. 18,
He was a very great Man, and came to the Houfe
of Lords voluntarily, and faid, there wasa Ru-
mour that he was guilty of horrible Things.

L. C. ¥. Where did you take this Cale, out of
Cotton 2 It is mentioned there; but I have feen a
Copy of the Roll.

Sic Fran, Win, Yes, my Lord: Thereupon the
Commons pray he may be commiited upon his
own Confeffion ; and that the thing being debated
in the Houfe, the Lords faid, We know not what
was meant by thole Woruds, boriible Thingss it
may 1mport only Mifdemeanowss: If it had been
faid T'reafon, we had known how to have procecd-
ed thereupon: And thereupon within a few Days
after, the Commons came and acculed him of
Treafon, And there it 18 faid, that the Courfe of
Parliament is to find out the Truth by Circum-
{tances, and fuch Degrees as the Nature of the Thing
will bear, and they are not confined to the ftrict
Rules of other Courts, I will notcite any more an-
tient Cafes, though there are many to be found of
gencral Impeachments : For we are not difputing
what is the Right and Courfe of Impeachments,
which is confefled, upen the pleading: But we have
had feveral Cafes of late ; the Earl of Clarcidon was
impeached generally, and the Commons took Time
to bring in their Articlesy and I have had the Ix-
perience in three or four Parliaments, wherein we
have been pretty well bufied with Impeachments,
though we have had no great Succefs in them, that
though the Commons may, If they pleale, carry
up particular Articles at firlt 5 yet the Law and
Courfe is, for the Lords to receive the gencral
Impeachmenr, and the Commons fay, that in due
time they will bring in their Articles. So it
was done in the Cafe of the five Popifh Lords;
fome particular Member was appointed to go up,
and impeach them of High-Treafon iy general;
and in that Cafe, though the Parliament was dif-
folved before any Articles were fent up, yet after-
wards, in the next Parliament, the Articles upon
the former Impeachments were fent up, and re-
ceived, and my Lord Stafford fince exccuted, up-
on his Conviftion upon that Impeachment: Yer
Indi€tments were exhibited againft them, before
ever any Impeachment was fent up by the Com-
mons, and Preparations were made for their Trials,
But from that Day to this, there hath been no At-
tempt to try them upon their Indiétments, though
there have been feveral Intervals of Parliament.

Our Cafe is ftronger than that of the Lords:
For in the Cafe at the Bar, the firft Suit was in the
Houle of Lords by the Commons, whillt in the o-
ther Cafe the firft was the Suit of the King, by In-

dictment ;3 and yet by a fubfequent Impeachment
that was ftopped, and the Lords continue yet
Prifoners in the Tower. Our Time hath been fo
fhort, that we could not fee the Copies of Orders,
which we might otherwife have made Ule of, for
maintaining this Plea: We fent to the Houfe of
Lords, but the Officers were out of Town, and we
could cume at the Sight of nothing there, We have
been told the Opinion of the Judges was delivered
at Council concerning thefe very Lords, that the
Impeachments being lodged in Parliament, no o-
ther Profecation could be againtt them, all the
Profecution of the Commons was determined,  So
far the Courts below have always been from med-
dling with the Jurifdiction of Parliament, that
even many times in Queftions upon Adts of Parlia-
ment, they bave gone up to the Parliment, to
know what was meant by it.  And I remember it
was faid by the Court in that Caje of my Lord of
Shafiesbury, where it was agreed by all, thar the
Commitment was too general, for 1t was only for
a Contempt, whereas the Crime ought particular-
ly to appear in the Warrant; that 1t being ina Cafe
ol Commitment by the Parllament (ar leaft while
that Paliment was continuing) they ought nou to
meddle with 1, nor could they enquire into the
Formality of the Warrant.

My Lord, I muft mention one Thing touching
the Cafe of my Lord Hollis, which was cited by
Nr, IWilliams, and I have but 2 Word to add : It i1s
in the Appendix to the brit Part of Rufioortl’s
Coll, and alfo 10 Croke, Car. fol. 181. It was there
pleaded to the Jurildiction ot this Court, that it
was a Matter done in Parliament: In our Cale it is
pleaded that an Impeachment is depending in Par-
llament; that was but a Profecution for a Mifde-
meanor, thisis a Cafe of High-Treaion. It fell
out i that Cale, the Court here did adjudge, that
the Information did lie 3 but upon a Writ of kr-
ror it was agreed by the Lords unanimoufly, that
the Judgment was erroneous, and that the Partics
fhould be reftored to all which they had lolt, by
reafon of it: But if this Man fhould lofe his Life
by your Judgment, what Help would theie be up-
ona Writ of Error 2 The Danger of fucha Thing
requires great Confideration ; and it would be of
fatal Confequence, if the Lords fhould hereafter
adjudge that this Court had no Jurifdiction,

As for Mr, Auorney’s Objetion to day, that
we have not fet forth actually, that there was any
Impeachment ; [ do confefs I was a litile ftartled
at it; for the Words of the Plea are, That Zd-
ward Fitz-Harris, by the Knights, Citizens and
Burgefles, was impeached ; which Impeachment is
in Force. 1do not know how in the World we
could have thought of more exprels Words, than
to fay, he was impeached ; and that that Impeach-
ment is in full Force, asappears by the Record.

For the other Objection, the other Day (for we
would mention all, how little foever they deferve
an Anfwer) that the King may chufe in what
Court he will fue; it 15 agreed, when it is at his
own Suit: But this is not {o, but at the Commons
Suit, and can be no where elfe profecuted, than
where it now depends. This is the Method and
Courfe of Parliaments, we fay 3 and that the Me-
thod and Courfe of Parliaments is the Law of the
Land, your Lordfhip will take Notice that it is {o.

To conclude, as this Plea now tands, the De-
murrer. confefling the Matter of ir, it-cannot be
over-ruled, without deciding whether the Lords

can proceed upon fuch general Impeachments,
and
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and whether the Commons can impeach in fuch
a general Way, We fubmit the whole to your
Judgment : It is a Cafe deferves great Confidera-
tion, as being of great Weight and Moment 5 and
highly concerns the Jurifdiction of the Lords, the
Privileges of the Commons, and the Rights of all

the People of England.
IENI_ I;ﬂﬂﬂp. May it pleafe your Lordfhip, there

for High-T'reafon, 28 f

ter may appear at firft or at Iaft, and the Thing
1s poffible to be proved, then we are well enough.
In Corbet and Barne's Cafe, in the firft Croke, Fol.
520. a Battery fuppofed to be in Lowdon, and a
Battery fuppofed to be in Herefordfbire, were aver-
red to be one and the fame Battery, which natu-
rally is impoflible ; yet being tranfitory, and there-
fore fuppofable to be done in any County, fuch

are in this Plea three principal Parts upon which
it turns, which are exprefly alledged. Firft, Thar
Fitz-Harris before the Indictment was according
to the Law and Cuftom of Parliament impeached
of High-Treafon, and this I humbly conceive is
confgfled by Mr. Attorney upon the Demurrer,
The fecond Thing is, Thar this Impeachment, be
it as it will, general or particular, does remain
in full Force and Virtue,  This 1s plainly alledged
and demurred to, and fo confefled by Mr, Artor-
ney ; for all Things well alledged and Pleadcd,
are confefled by the Demurrer.  ‘The third great
Point and Hinge upon which it turns, 1s this, That
the High-Trealon mentioned 1n the Ir_lclié'tment,
and the High-Treafon for which he was impeached
in the Houfe of Lords, is one and the fame Trea-
fon. This we have plainly averred, and this Mr,
Artorney hath Jikewife by his Demurrer plainly
confefled, as we humbly conceive,

For the two former Points there 15 no-Difficul-
ty in them, and therefore 1 fhall pals them over,
*Tis this third Matter which I take to be the only
Point in the Cale ; and it we have well averred it,
and can by Law be let into fuch an Averment ;
then T hope your Lord(hip and this Court will not
pretend to go on in this Cafe.  They objeét, and
fay, becaufe he is impeached of High Treafon
generally, without naming any particular Treafon,
that cannot be averred to be the fame, and a De-
murrer does never confefs the Truth of that which
by Law cannot be faid 5 but if it may be faid, and
1s faid plainly, then the Demurrer confefies i,

My Lord, 1 humbly conceive this Matter is well
averrable, and we have taken a good Averment,
I grant that a repugnant and an impoflible Aver-
ment cannot be taken, as to aver a Horle to bea
Sheep, which is apparently repugnant and impofii-
ble ; and in that Cale a Demurrer can never con-
fefs the Truth of that which appears impofiible
to be true. But, my Lord, if there be no Im-
poilibility nor Repugnancy, nor Contradiction in
the Averment between the Matters that are aver-
red to be the fame, as there is not between that
which is but generally exprefled, and that which
s more efpecially alledged 5 where all may well
ftand together, and the one includes the other,
and needs only fome farther Explanation j it is
not only allowable to aver i, but moflt proper,
and 1 {uch Cale only neceflary, For, guod conflat
clare son debet werificari, in this Cale it is not
neceflary that it fhould appear to the Court upon
the View of the Indi€tment and Impeachment,
that the Marter contained in both, is the fame
but it is fufficient, thar it be proveable upon an
Iflue to be taken, And fo much is admitted by
the Judges in Sparry’s Cafe Co. 5. Rep. 51, That
if there be convenient Cerminty which may be put
in Ifue, it is {ufficient, and confequently not ne-
ceffary to appear at the firft, but upon the Event
of the Iffue afterwards to be tried, And if they
mtend 1t otherwife, I confefs I underftand them
not. It is true, it muft appear to the Court,
cicher at the firlt opening, or upon an Iffue fub-
fequent to be found, And, my Lord, if this Mat-

Vor, IIL.

an Averment is allowable, though it feem’d con-
tradiCtory, and could not appear to the Court by
comparing the feveral Declirations to be any way
the fame.  And there being a Demurrer for that
Caule in that Cafe, the Truth of the Averment
was rul’d to be confefs’d by the Demurrer. And
fo here by the Demurrer, the Truth of the Suggel-
tion, that the Treafon in the Impeachment, and
the Treafon in the Indi@ment, is one and the
fame, is confefs’d,

By taking this Averment, we offer them here a
fair Iffue, an Iffue of Faét triable by a Jury, where-
in the Attorney-General might have join} with
us, if he had pleas’d; but refufing that, and hav-
Ing demurr’d, and thereby confefs’d what we
have alledg’d, it muft be taken to be true, as if
found by a Jury. And, my Lord, that this Mat-
ter 15 properly averrable and triable, T think, it is
plain 5 it being a Queftion of Fact, which is pro-
perly triable by the Country : And if they had
taken Iffue upon that, we might have gone to
a Jury, where the Matter would have been eafily
prov’d. For upon Evidence given, the Jury
might fairly take into Confideration the reading
of this very numerical Libel fer forth in the In-
dictment, and the particular and fpecial Debatcs
of the Houfe of Commons thereupon. And that
upon thofe very Debates the Houfe voted that
Litz- Harris thould be impeach’d for Matters con-
tain’d in that Libel, And that upon thofe Votes
the Impeachment was carry’d up to the Lords.
This is Evidence fufficient, that the Houfe of
Commons did intend to accufe him of the fime
Treaton contain’d in the Indi&ment 3 which proves
the Ifiue, that s, that the Treafon contain’d in
the Impeachment, is the fame with that contain’d
n the Indictment. Neither is this to put the In-
tentton of the Mind, or fecret Thoughts of the
Hearr in Iffue, which is againft the Rules of Law ;
but to put them into a Way of Proof, which well
ltands with the Rules of Law, which upon the
general, or other collateral 1ffue, may weil be en-
quird of by the Jury, As in an A&ion, guare
canem mordacem defendens feienter wvetinnit.  Here
[Scienter] 1s not direitly iffoable, but it is prove-
able, and muft be prov’d upon the general Ifiue.
So in the prefent Cafe, the Intention of the Com-
mons upon the Iflue offered by us, and refufed
by the Attorney-General, might, and ought, and
would have been proved ;5 and, withour Doubt,
found by the Jury, Neither is this general Im-
peachment fuch a notional Thing as the other Side
would pretend ; but it Is as if they fhould fay, We
do charge him to have committed certain Crimes
that are Treafon. Now whether the Crimes chey
fay he had committed, and for which they im-
peached him, are the fame with thofe for which he
is indicted, is a good and proper Iffue. Andif it
appears to the Court to be the fame, you will cer-
tainly your {elves take off your FHands from thole
Proceedings, This is all I fhall fay as to the Aver-
ment, And if we can well get over that, I take

ir, all the reft is well enough.

Kka But
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But again, they fay, the Impeachment is too
general, and no Man fhall be put to anfwer to

fuch a general Accufation. |
Andgl fay fo too, neither thall Fitz-Harris be

put to anfiver to it without fpecial Ar[iF]es; yet
he cannot quath the Impeachmept for this Cau{'c,
as he might the Indictment which {hews the I?IF-
ference betwixt an Impeachment and'an {ndict-
ment, which always contains the fpecial Matter,
and without which it might be quafh’d and made
no Record. But here by the Law of Parliament
fuch general Impeachments are held good: and
Articles are ufually brought in afterwards, and
after thofe additional Articles, which cannot be
in the Courfe and Way of Inditment ; and there-
fore we muft take the Impeachment as we find 1t 5
and fince it ftands againft us as 2 Record, though
’tis general, we may, and mulk plead 1t in the fame
Generality 5 having no Way to make iton Record,
as we have in cafe of fuch a general IndiCtment.

So then this being an Impeachment according
to the Courfle of Parliament; it is well lodg'd 1n
the Houfe of Lords, where it only ought to be
tried, and we muft plead it as we may, aund as
we find the Cale o be.  And having averred the
Crimes to bz the fame, we have done what we
could, and therefore enough. '

And that a general Impeachment without Arti-
cles is a Bar to any Inditment for the fame Mat-
ter, was refolv’d by all the Judges, as 1am in-
formed in the Cafe of the Lords in the Tower,
who were all indi@ed for Treafon, either 1n the
King’s-Bench, or before Commiffioners of Oyer
and Terminer. And atterwards [5 Dec. 78.] ge-
nerally impeached before the Lords in Parliament ;
and no Articles exhibited tll 3 4pri/ 79. And
yet in the mean time it was refolv’d at the Coun-
cil-Table by all the Judges there atiending, that
afier the general Impeachment, before Articles,
they could not be proceeded again{t upon thole In-
diétments, though the Parliament wheremn they
were impeached was diffolved.

And that was a ftronczer Cale than this of Filz-
Harris @ for there the inferior Court was firft pof-
{vfled of the Caule, and yet the general Impeach-
ment clofed up the Hands of the Court,  But in
this Cafe, the fuperior Court, the Parliament, was
firlt poffell of the Caufe, which cannot be taken
out of their Hands by the inferior Court.

There is a farther Difference betwixe an fm-
peachment in Parliament, and an Indictment ; that
in an Indictment which is always as particular as
Articles upon an Impeachment, you cannot plead
ity foits arraigned 5 but you muft plead either
anter feitz convi® or acquit, as appears 1n Sir
IVilliam 1Wifhipele's Cafe, Chronn 1. 105, Butinan
Tmpeachment in Parliament, the other Side will
acknowledge, that after Articles exhibited, there
can be no Froceedings upon an Indictment for
the fame Oflence, although the Defendant in the
Impeachment be neither convict, nor acquit.  O-
therwile you may bring back all the Lords i the
Tower to the King’s-Bench to be tried, which Mr.
Attorney will not, I {uppole, attempt.

And it is obfervable in the Cale of S William
TViflipele, That to avoid the Doubt that the Party
there thould not be queftioned, both upon the Co-
roner’s Inqueft, and the Indictment of Murder ;
it was ruled by the Court, that the firft fhould be
quaih’d as infufficient : So carcful were the Judges
10 avoid the double Vexation, in a Cafe, compared
with thus, of no great Import, J

[ thall fay no more to the Cafe, but only ob-
ferve how fcrupulous the Judges have been to touch
upon a Cafe, where they had the leaft Sufpicion of
Jealoufy that the Parliament had, or pretended to
have a Juriidiction, or were pofleffed of the Caufe.
I am fure { could never get any thing by any La.
bours of minc in thofe Cafes.  Bur upon all fuch
Motions they were fo aware of what might be the
Confequence, that they would always worthip afar
off, and would never come near the Mount, they
would ever retire when they came but near the
Brink of this Gulf,

Now, my Lord, if vou retin this Caufe, in
Confequence you charge vourfeives with the Blood
of this Man ; whertin, if you proceed regularly,
and according to Law, all is weil,  But however,
by over-ruling his Plea, vou take upon you his
Blood one way or ather; through which you muft
wade to come ac the Cavle.  And whether it be
advifable to come at it upon thete Terms, 1 Jeave
it to your Lordfhip’s Wildom to confider.

Mr. Pollexfen. My Lord, 1 hall not make any
tong Argument, there hath been fo much faid be-
fore me.  But 1 would fain come to the Queftion
if 1could; for I muft confefs, after all, 1 cannot
lec what the other Side make the Queftion. Mr.
Attorney was pleafed to fay, that both for the
Matter and Form he objefted againft our Plea,
But 1f for the Matter it be admitted 1o me, that an
Impeachment in Parliament for the fame Matter
will out this Court of Jurifdiction ; I will fay no-
thing at all of it, for I apprehend that is nor then
in Queftion,

L.C. 7. No, not at all.

Mr., Pollexfen. Then the Matter feems to be a-
greed, and only the Manner and Form of the Plea
are now 1 queftion.  And for the Manner, they
cxcept to it in thefe Particulars,  Firft, they fay,
it 1s not alledged that there is any Impeachment
upon Record ; now I confels, Form s a fubril
Matter in itfelf, and it is eafy for any Man that
reads other Mens Words and Writings, 1f he will,
to make what Conftru&tion he will of them, even
Nolumyus wo be Voluwmns ; but 1 know the Court
will not do fo,  But for an Anfwer to the Objedti-
on, 1 think it is as ftrongly and clofely penned as
I can tell how to pen any thing, he was impeach-
ed, Que quidem Impetttio, &c. Wlhat can that
Que quidein fignify, but the Impeachment that was
juit mentioned beforef But what they mean by
this, to fay, this is not the fame Impeachment,
when the Werds are politive that 1t is the fame, I
muft confefs I cannot fathom,

My l.ord, there was another Thing fpoken the
falt Day, but they have not mentioned it now ; if
there be any thing ftirred in it, I hope your Lord-
Inip will be pleafed to hear us before you give
your Judgment in it, That it was nor faid 1o be

Juo pede figilli 5 but T know they won’t infift upon

it, therefore I fay nothing to that,

But the great Queftion now is, whether or no
this be not too general, the alledging that he was
impeached 1n Parliament, and not faying how or
for what Crime; though there be an Averment
afterwards, that it is for the faid Crime ?  Whe-
ther this be not {o general, as thar thercfore this
Plea fhould be naught ?

Firft, For this of the Averment, [ take it with
Submiffion, let the Crimes be never fo pargicularly
fpecified in the Record that is pleaded, and in
that upon which the Party is brought in Judica-

ture, yet always there muft be an Averment ; and

1 thar
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that Averment is fo much the fubftantial Part of
the Plea, that let the Matter never {o much ap-
pear to be the fame without an Averment, it would
be naught ; and it muft come to be tried per pars,
whether the Offence be the fame or not : For if a
Man plead one Indiétment for the Murder of 7. S.
to another Indi¢tment for the Murder of 7. S.
though they bear the fame Name, he muft aver
they are one and the fame Perfon.  For elfe #on
conftat to the Court; but there may be two 7, §s.
Therefore all Averments are {til the Subftance of
the Plea, to bring the Tudeitity of the Matter into
Judgment, and are to be tried by the Country :
So then the Objeétion to the Generality s not an
Objection to the Subftance, but rather an Objec-
tion to the IForm on their Side 5 becaufe the Sub-
ftance s alledged n the Plea, that itis for the fame
Treafon : Which Subftance, if Mr, Attorney had
thought not fit to have demurred to, but taken If-
fue on, mult have been tried per pais,

[Having thus {poken to the Averment, my Lord,
let me fpeak to the general Allegation that he was
impeached for Treafon, and not faying particularly
what the Fact was,

My Lord, if they admit the Law, that an Im-
peachment in Parliament does fufpend or take
away the Jurifdiction of this Court, then they
have admitted a great Part of the Faét, and then
the Matter in queftion will be, what Impeach-
ment in Parliament it 13 that will take away the
Jurifdiction of the Court, and there can be but
two fortsy the one at large, where the whole
Offence is fpecified 5 the other not at large, but
only in general Words, The Knights, Citizens,
and Burgefles, in Parliament affembled, in the
Name of themfelves, and of all the Conimons of
FEngland, do impeach fuch an one of High-Trea-
fon. Now, my lLord, if fo bz fuch Impeach-
ment in Parliament be a good Impeachment, then
have we, I think, the moft plain Cale pleaded that
can be, as plamn as the Faét, that this 15 an Im-

=achment in Parliament; and then this Court is
outed of its Jurifdiétion.

They that have gone before, have faid, which
I mult pray your Lordfhip to remember, that
the Court and we are to take notice of the Pro-
ceedings 1n other Couris, as other Courts are
bound to take notice of the Proceedings of this;
then I would fuppofe in other familiar Cafes,
there 15 generally (as it is true in Spariy’s Cafe)
the Writ or Declaration, which does in all civil
Caufes fet forth the Particularity of the Thing
in queftion, yet in fome Cafes we are fure it does
not do fo; but the Courfe and Praiice of fome
Courts admit general Proccedings. Now where-
ever that is {o, the Party cannot mend himfelf
by making therr Courfe otherwife than it is : For
he muft nor fay 1t 1s more particular than the
Courfe of the Court does make it.  Therefore he
hath o other Way by the Law to bring his Mat-
ter on, and help himfelf, but by an Averment
that 1t 1s the [ame, I will fuppofe a Cafe of fuch a
Natureas this; A Man brings an Account in Lon-
dsir upon Coicelfit folvere, and he doegs not parti-
cuiarize 1n the Court any Thing what or how his
Debt did arife; but after he brings another Ac-
count or Delivery, a fpecial Declaration in an Ac-
count of Debt : fhall not I, becaufe the firlt De-
claration is 1n general Words, aver that this is
the fame Matter that he fued for by the Concef-
fit folvere, which he now fues for in this parti-
cular Declaration? Or, fuppofe @ Man in this
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Court does bring an Account for divers Wares
and Merchandizes fold, and does not exprefs any
Particulars, but that he was indebted, in general
Words, for Wares fold ; and afterwards he comes
and brings another Account, and fays, it is for
fuch and fuch Wares; fo much for Cloth, fo much
for Wine, &c. though his firft Declaration be in
general, ‘not exprefling what the Wares were, and
the Iaft is particular ; fhall not I come and plead 1n
Abatement to the fecond Declaration, that the
firft and fecond were for onc and the fame Thing ¢
Suppofe again an Indi¢tment of Barretry be found
againft a Man, which is an Ofence that is only
general, and hath no Particulars alledged in the
Indiétment 3 fhould not a Man that is the {econd
Time indifted, come and fay, this 1s one and the
fame? Wy Lord, under favour, in all thele and
fuch like Cafes, the Law muft be governed by it’s
own Proceedings, and rake notice of the Nature
of the Things depending before the Court,  And
if fo be, upon Confideration of the Nature of the
Thing, there 1s as much of Certainty fet forch as
the Cafe will admit, and is poffible to be had, we
mult permic the Party to plead as he can, and help
himfelf by the Averment,

Then, my Lord, the Queftion is, whether an
Impeachment generally in Parliament, without par-
ticularly fetting forth for what, bs a good Impeach-
ment therc or no, If they fay it is not, then the
Bottom of the Plea is naught, and all is quite gone ;
but if they fay it 15, then I have pleaded my Mat-
ter as it 5. For I cannot fay, that that is parti
cular, or make that particular that is not; and I
have done all that is poflible for me to do in my
Cafe. I have pleaded what is in the Record; and
as it 1s m the Record, from which my 'lea mulk
not vary, and I have averred it 1s for the fame Mat-
ter, and you have confefied it by the Demurrer.

My Lord, I would not intangle the Queltion ;
but I muft confefs, I cannot {ee how they can ex-
tricate themfelves out of this Dilemma, If they co
admit a general Impeachment 1s a good Impeach-
ment, Then there are freth Inftances of this con-
fiderable in the Cafe, as that which hath been par-
ticularized of the Lords i the Tower, and of the
Opinion in Febrnary of the Judges in their Cafe.
For in the Beginning of December were thofe
Lords indifted ; and after, on the 5th of Decem-
ber, the Houfe of Commons taking 1t 1nto their
Confideration, that there was a Commiffion going
out for an High-Steward, with an Intent to bring
them to Trial before the Peers 3 they purpolely to
have the Carriage and Profecution of this great
and horrid Treafon, and take off the Profecution
upon the Indi¢tment, do impeach the fame Liords,
and there the Impeachment s juft the {ame as this
in our Plea of High-Treafon; but not of any par-
ticular Falt, adding, only of other Crimes and
Mifdemeanors, which 1s as general as can be.
Now, my Lord, the Judges did take fo much
Notice of 1t, that though the Parliament was dif-
folved before the particular Articles were carried
up to fer forth the particular Offence; yet 1n Fe-
bruary following (fome of the Judges are here,
and they will rectify me if I be miftaken) their
Opinions being afked about it at the Council-Board,
upon the Petition of the Lords, to be either bailed
or tried ; they were of Opinion, that this Impeach-
ment, though thus general, was {o depending in
Parliament, thatthey could not be tried. So that
1 think the Proceedings in Parliament are of thar

Nature, that if you will meddle with what they do,
you
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you will take Notice, of their Method of Pro-
ceedings, as you do of other Courts,

Why then, my Lord, if this be fo, how is it
poffible for us to do better? We have pleaded as
our Fadt is an Impeachment of High-Treafon,
what would they have had us to do, or wherein 1s
outr Fault? What would they have had us faid ?
We were impeached of any High-Treafon, foand
{o particularizing, how can that be? There is no
fuch Thing. Then they would have faid, Nwi.
Tiel. Record 3 and we mufl have been condemned
for failing in our Record : Then 1ndeed we had
been where they would have had us.  But having
done according to our Fact, if that Fat be fuch
as 1n Law will out this Court of Jurifdiftion, 1 fee
not how it is pofitble we fhould plead otherwife,
or wiat Anfwer they will giveto It

My Lord, I will meddle as little as I can with
what hath been faid, they have mentioned that it
isa Cafe of an high Nature, and ilus Impeach-
ment in Parliament they will laok upon it as the
Suit of all the People of Englaad 5 why then, my
Lord, this muit needs be agreed to me, if chis
Impeachment ta Parltament be in the Nature of
an Appaal, furcly an Appeal does fulpend the
Proceedings upon an Inditment for that Fa&:
Which is the Cale exprefly in my Lord Dyer,
Fol. 296.  Stanlsy was indiGed of Murder, and
convicted 5 afier ke was convicted, and beforeany
Judoment, the Wit of the Party murdered brought
her Appeal s then came they and moved for Judg-
ment: No, faid the Court, here 1s an Appeal
brought, and they could not go to Judgment till
that Appeal was determined.  So the Sfar. of
q H. V1L, Cap. 1. and Vaux's Cafe 4 Repoit, Fol,

29. An Appsal of Murder the Party convicted-
before Judgment, the Pentioner in the Appeal did-

die. Then an [ndictment brought, and this Con.
viction pleaded in Bar of that Indictment, and
adjudged 1o bz a good Plea; but then there was
a Faule found 1n the Appeal, upon which the Con-
viction on the Appeal was void in Law, and they
went on upon the [ndictment, This is to fhew,
that if- this be of the I .ure of an Appeal, then
ought this Suit firlt to have iw’s Courle and Deter-
mination, before your Lordthip proceed on this
Indiétment.

But, my Lord, whether it be of this Nature
or no, is a Matter we linow wete under great Con-
troverfy 3 and whether your Lordbhip will inter-
pole in that great Queftion, or whether it comes in
Tudgment under this Queftion, you will do well to
conftder: For It 15 a Matter of Parliament, and
deteraninable among themlelves, not in the Courts
below, nor have ever inferior Courts taken upon
them to meddle with the Actions of the fuperior
Courts, bur leave them to proceed according to
their Laws: And if that be done m any Cafe,
there will be as much Regard bad in this great
Canle to che Court of Parltament, as in others,

Befides the Authorities cited out of my Lord
Col-2 and others, I would cite one more, and that
is Cottoi’s Records, 5 H. IV, Fol. 420, the Earl
of Nurtbumberfand’s Cale, e comes and confel-
{es himfelf to be guilty of an Offence againit his
Allegiance, the King delivered his Petition to the
Jultices, and would have them to confider of it;
no, fnd the Parliament, it s matter of Parhament,
and the Judges have nothing to do with it: the
Lords make a Proteftation to this Purpofe, and
then they went on themfelves, and adjudged it to
be noLreafon. There is only that one Record

more wiich has been often cited, and that is, Rot.
Parligmenti 11 R. 1L Pars 1. N. 6. inthis Par.
fament the Lords Spiritual and Temporal claimed,
the fame Privilege. My Lord, I only offer thefe
Things, with what my Lord Coke fays hath been
formerly thought Prudence in the Judges to do.

So that I hope, that it the Matter be good, the
Form isas good as the Matter can be put into, and
therefore we hope you will allow us the Benefit of i,

Mr., Attorney. May it pieafe your Lordfhip, I
am of Counfel in this Cale tor the King, and not-
withflanding what hath been faid, I take it, with
Submiffion, that this Plea is a naughty Plea, asa
Plea to your Juriidiction, and there 1s no Marter
dilc’ofed therein that we can take a good Ifiue
upoi.

The great Subftance of the Arguments of thele
Gentlemen afligned of Coune! for the Prifoner, is
againft the Prifoner, [for the great Matter of
their Arguments was, leflt this Gentleman fhould
efeape (which. Arguments i {everal Inftances they
have ufed to fupport the Plea) but the Prifoner
pleads this Plex to the DPurpole that he might
clcape. Therefore if thefe Gentlemen bad taken
Inftructions from him, f{urely they would have
ufed Arguments to the fame Purpofe that he mighe
ccape,

My Lord, they obje@ we have admitted here
that there 15 an Impeachment depending, that we
have admitted i is for the {ame Matter, and that
we have admitted the Parliament to be in being ;
but no Fact is admitted that is not well pleaded,
Indeed 1if that be admitted that the Parliament
is Ttill in being, then it goes very hard with uss
and 1if not fo admirtted, the whole Force of Mr. I/il-
ltams’s Argument falls to the Ground. But I fay,
my Lord, with Submiffion, to this Matier, that
the Beginning, Continuance, Prorogation, Ad-

journments, and Diffolution of Parliaments, are

of publick Cognizance, and the Court ex Officis
will take Notice of them, {o that they nced nort be
averred. And fo is the 41 of the Queen, the Bi-
fhop of Nerwich’s Cafe. A private A¢t of Par-
lament was pleaded, and the Day of the Parlia-
ment miftaken ; there was a general Demurrer,
and 1t was refolved that it was naughr, and Judg-
ment given againft the Bifhop, though no Ex-
ception was taken in particular, becaufe the Days of
the Beginning and Ending of Parliaments are of
publick Notice; and the Judges take Notice, when
a Parliament is in being, and when not, That’s 2
{nffcient Anfwer to that Matter.

‘Then for thole many Cautions that have been
given you, what a difficult Thing it is for two Ju-
rifdictions to interfere, Mr, Fitz-Harris is much
concerned In that Marter, who hath forfeited his
Lafe tothe Law as a moft notorious Offender that
certainly deferves nothing bur Punifhment 5 yet he
would fain live a little longer, and is much con-
cerned that the Judicature of Parliament fhould
be preferved. If it be not Law, he fhall not be
opprefled in it 5 but if it be Law, fiat Fuftitia.
Certainly no Confideration whatfoever ought o
put Courts of Juftice our of their fteady Courfe 3
but-they ought to proceed according to the Laws
of the Land,

My Lord, I obferve it 1s an unufual Plea, and
perhaps they had fome Reafon to put it fo. It
concludes, /i curia procedere vult, 1 wonder they
did not putin ant debeat, that is the ufual Form
ot fuch Pleass for you have no Will but the Law,
and if you cannot give Judgment, you ought not

i (o
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to be prefled in it; butit being according to 1.aw
that grear Offenders anr__l Malefaétors fhould !:le
brought to condign Punifhment, we muft prefs 1t,
whatfoever the Confequences are.  And if we did
not take it to be the Intereft of all the Kingdom,
and of the Commons too as well as of the King,
my Lord, I fhould not prefs it ; but it is all thelr
Taterelt that fo notorious a Malefattor that hath
certainly been guilty of Treafon in the highelt
Degree; and that for the utmoft Advancement
of the late Popifh Plot, fhould not efcape, or the
‘Cruch be ftied, butbrought into Examination 1n
-he Face of the Sun, that all Men may fee what a
villainous Thing hath been attempted to raife up
the whole Kingdomagainit the King « Butthey fay,
i it be not L.aw, you will not proceed, it ties
vour Flands.  But, with Submiffion, they have not
siven you one Inflance to make good what they
i'ay. Mauy Things have been, that a Plea depend-
irg in a fuperior Court 1s pleadable to the Juril-
didtion of an infertor Court : for, my Lord, that
is it we put upon them to fhew: If it had been
pieaded 1 Abatement, it would have had 1ts
Weisht, and been confidered of, as in Sparry’s
Cafe, where it was no Plea to the Jurifdiétion,
Put the Cafe it had been a good Impeachment,
and he had been arraigned upon it and acquitted 3
if he had alterwards come to be indiéted 1n this
Court, and the Prifoner will not plead this in Bar
but to the Jurifdi€tion of the Court, 1t would not
have been a good Plea 5 but he had loft his Ad-
vantage by milpleading. If then an Arraignment,
and an Acquittal, or Conviction therenpon, is not
a good Plea to the Jurildiction 5 then certainly
an Impeachment depending fingly cannot be a good
Plea to the Jurifdiction, ‘This Court hath a full
Jurifdi€tion of this Cafe, and of this Perfon, both
of the Crime and of the Party, who is a Com-
moner 3 and not only to find the Indi€tment, but
to proceed to Juftice 5 and this you had at che
Time of the Fact committed. For certainly, we
need not put Cafes for to prove that the King’s
Bench, efpecially fince the Statute for trying Trea-
fon beyond the Scas, hath an univerfal Jurifdic-
tion of all Perfons and Offences. Pray then what
1s it that muft out this Court of their Jurifdition?
For all the Cafes that have been, or can be put
about Martters which are not originally examin-
able 1n this Court, make not to the Matter in que-
flion : there, it 1s true, the Court may be by Plea
outed of 1’s Jurifdiction ; as at Common-Law,
where a Faét is done fuper altum mare, and fo
pleaded, that puts it out of the Court’s Jurifdicion;
and that was my Lord Hollis's and Sir 7. Ellio’s
Cafe, and fo that was my Lord Shaftefury’s Cale
too, the Faét was done out of their Jurifdi&ion,
and that may be pleaded to the Juridiction, be-
caufe they had no original Jurifdiftion of the
Faét ; but where the Crime and the Perfon were
abfolutely within the Jurifdicion of the Court, and
the Court may originally take Cognizance of it, as
this Court had of the prefent Cafe, I would fain
know what can out that Jurifdi€tion lefs than an
A& of Parliament : I will be bold to fay, the
King by his Great-Seal cannot do it 3 nor can an
A& of either Houfe, or both Houfes together
without the King, out the Jurifdi®tion. To fay,
their Proceedings ought to be a Bar, that is an-
other Cafe, the Party hath his Advantage, and
may plead it in Abatement or Bar, as the Cafe re-
quires: For 1f there had been an Acquittal or Con-
viction, the Party could not plead it to the Jurif-
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di¢tion, Therefore for thofe: Cafes théy put,
when you come to examine the Reafon of them,
you fee how they ftand, wiz. that the Court had
no original Jurifdi€ion, R o
My Lord 8baftefbury was committed by the:
Lords for a Crime in that Houfe, .a Contempt to
that Houfe 3 heis brought here, and it appears to
be a Commitment in Execution, . My Lord, thac
was out of your Jurifdi€tion; and if you had bailed
him, what would you have done? would you have
bailed him to be tried here? No, you could not
do it, and therefore you proceeded not in that
Cafe, And fo inthe other Cafes : for there is not
one of therr Cafes that have been cited of the other
Side, but where it was out of the Jurifdiction of
the Courc originally, and not at all within ir, As
for the Cafe of the five Lords in the Tower, be-
caufe they fay it will have a mighty influence upon
them, and they put the Cafe, that there was in-
December an Indictment, and afterwards an Im-
peachment from the Commons; and they cite
fome Opinton, given at the Council-board, which
I hope thefe Gentlemen will not fay was a judicial
Opinion, or any way affects this Caufe: Buot for
that, my Lord, I obferve, the Lords took care that
thele IndiCtments fhould be all removed into the
Lord’s Houfe; fo they did forefee that the King
might have proceeded upon the Indictments, if
they had not been removed thither. But our Cafe
now 1s quite another Thing: For thofe Lords
were oot fully within your Jurifdi€tion. You can-
not try a Peer of the Realm for Treafon ; and be-
fides, the Lords have pleaded in full Parliament,
where, by the Law of Parliament, all the Peers
are to be their Judges; and fo you cannot out them
of that Right. And the Reafon 1s plain, becaufe
thereby you muft do them an apparent Prejudice ;
they having pleaded there, all the whole Peerage
are their Triers.  But upon Trial before Commif-
fioners, they muft have but a fele¢t Number of
Peers to be their Triers, But in none of thofe Cafes
hath any Judicial Opinion been given: Forthe Cale
of 11 R 1L firlt cited by Sir Fran. Winnington, and
then by Mr. Pollexfen, a Declaration in Parliament,
That they proceeded according to the Law of Par-
liament, and not according to the Common-Law,
nor according to the Pradtice of inferior Courts ;
that will be nothing to our purpofe at all, that was
in Cafe of the Lords Appellants, A Proceeding
contrary to Magna Charta, contrary to the Statute
of Edw. III. and the known Privilege of the Sub-
ject.  But thofe Proceedings had a Countenance in
Parliament : for there was an Oath taken by all the
Lords in Parliament, that they would ftand by the
Lords Appellants. And thereupon they would be
controuled by none, and they would not be ad-
vifed by the Judges, but proceed to the trying of
Peers and Commoners according to their own
Will and Pleafure. And between that Time of
11 R. 1l and 1 A IV. fee what Havock they
made by thofe illegal Proceedings s andin 1 A, 1V.
you will fee, that thefe very Lords were fentenced,
except one or two of them who were pardoned s
and then it was exprefly refolved {by Aét of Par-.
liament, that no more Appeals of that Nature,
nor any Appeals whatfoever, fhould be any more.
in Parliament, And if fo, thefe Gentlemen had -
beft-confider how they make an Impeachmene :likz -
an Appeal: For in that Statute, 1t is faid, there
fhall be no more Appeals. And the Petition upon
which this A¢t is founded, runs thus: They pry
that no Impeachment or Appeal may be in Parlia-
3 ment;
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ment., But when the King came to make the
Grant, hegrants only for Appeals,and principally
to out thofe Lords Appellants who were condemn-
ed by that very Parliament. So that it 1sa very
pretey Matter at this Time of Day to liken an Im-
peachment to an Appeal. S
But, my Lord, the other great Pont is this.
There is nothing at all certainly difclofed to you
by this Plea; therefore there is nothing confeffed
by us, only the Faét that is well pleaded : there-
fore I fhall come to confider what is faid by them,
as to the Form of it, They fay, my Lord, that
they have pleaded it to be fecundum Legem {5 Coi-
fuetudinem Parliamenti 3 and if that be fufhicient,
let chem have faid what they would, that would
have healed all, But I fay, my Lord, with Sub-
miffion, they muft difclofe to you what 1s the
Law and Cuftom of Parliament in fuch Cafe, or
elfe you muft take it upon you upon your own
Knowledge, or you cannot give Judgment, It 1s
very well known whatthis Lex & Confuetredo Par-
liamenti 153 no Perfon verfed in the Records, but
knows it, that by courfe of Parliament a Meflage
aoes up with 2 Declaration to impeach the Party
generally 3 and then afier there are Articles or a
Bill of Impeachment produced. Now til that be
produced, fure there is no Counfel of the other
fide will fay, that ever the Party can be called to
anfwer. And becaufe thefe Gentlemen do pre-
tend to urge their Knowledge herein, I would
obferve there are three Things to be confidered of
the Parliament 3 the Legiflative Part, the Mat-
ters of Privilege, and the Judicial Part proper to
this Cafe. For the Legiflative Part, and Matters
of Privilege, both Houles do proceed only fecus-
dum Legem & Confuetudinem Parliament: 3 but for

the Judicial Part, does any Man queftion, but-

that in all Times they have been guided and di-
refted by the Statutes and Laws of the Land?
And have been outed of a Jurildiction in feveral
Calcs, as by the Statute of 4 Edw. 11l and 1 H. 1V,
And the Lords in all Writs of Error, and ail Mat-
ters of Judgment, proceed fecundum Legem Terve s
and {o for Life and Death. And there is not
one Law in Weftminfter- Hail, as to Marters of
Judgment, and another in the Court of the Lords
above, But I will not trouble your Lordfhip any
farther to purfue thefe Things, But it 15 not {uffi-
ciently difclofed to you, that there 1s any fuch
‘Thing as an Impeachment depending there; it 1s
only alledged, chat he was impeached, and fo
much the News-Book told us, that he was im-
peached : but to infer from thence that there was an
Impeachment carried up and lodged for the fame
High-Treafon, is no Confequence,  And then 1t i
alledged, Que quidem Impetitio, when no Impeach-
ment is before fer forth, but only that he was im-
peached generally.  And as 1 obferved before, a
Perfon might go up with a Meffage to impeach,
but that cannot.be faid to be an Impeachment to
which the Party is compelled to anfwer; it muft
be an Impeachment on Record, and appearing on
the Face of the Record for what Crime 1t 153 and
fo they ought to have {et it forth.

Now that this is too general that is alledged here,
Y take it the Books are very full. 'When a Re-
cord is pleaded in Baror in Abatement, the Crimes
ought to be fet out to appear the fame, and fo, my
Lord, are all the Precedents of ‘Coke’s Entries 53,
Hricroft’s and Burgh’s Cafe, and Walfs and
Brays Cafe in 41 and 42 of Queen Eliz. Coke’s

Ent, 59. Wrotdsand Wigg’s Cafe, 4 Rep. 45.and in

Lewe's and Scholaftica’s Cafey and Dive’s and Mais
ning’s Cafe, The Record muft be fet out, thag
the Court may judge upon it; and the Record
muft not be tried per pais, but by itfelf, But for
what they fay, plead it never fo certainly, there
muft be an Averment, 1t muft be {o it is true; bur
that is for another Purpofe than they urpe it. The
Reafon is, becaufe if it be for another Fa& thae
he hath committed, he may be indifted again,
though it be of the fame Nature ; but whether of
the fame Natureor not of the fame Nature, is the
Thing muft appear upon the Record pleaded, be-
caufe the Court muft be afcertained, that it was
fufficient for the Party to anfwer to ity for if it
were infufficient, he may be again proceeded a-
gainft : Asif an Indictment be pleaded which was
infufficient, though the Party pleads an Acquirtal
or Conviction upon it, it will not avail him; for
the Court will proceed on the other Indi@ment.
And fo is the Refolution in Paus’s Cafe, and in
Wigg’s Cale 5 though there was a Judgment given
of Acquittal, yet hewas tried again, Sothat, my
Lord, that is one great Reafon why it muft appear,
that the Court may judge whether it be {ufficient
for the Party to anfwer: And you have now that
here before you ; if this be fuch an Impeachment
as they have pleaded it, as this Perfon could not
anfwer to by any Law of Parliament or other
Court 5 then it is not fuffictent to out you of your
Jurifdiction. And I do think, that by no Law
they are, or can be compellable to anfwer to a ge-
ral Impeachment of High-Treafon. And 1o give
you Authority in that, there are many might be
cited, as the Cafes of my Lord Stafford and the
other Lords in the Tower, and fo is the ancient
Courfe of Parliament : 'With Submiffion, 1 will
be bold to fay, the Impeachments are all fo, that
ever I met with.  And it appears by them, that
they all conclude contra Coronam € Dignitatem
Regis, in the Form ot Indictments, laying fome
Overt-Ats and the fpecial particular Crimes for
which the Perfon is impeached, as Overt- Acts for
‘T'reaton required by the Statute of 24 Edw. 111,
And 1 hope they will not fay, that without an
Overt- A&t laid in the Impeachment, the Impeach-
ment can be good. If then this be fo general
that it cannor make the Crime appear to the Court,
and is fo infufficient, that the Court cannot give
Judgment, I take it you will goon upon the Indi&t-
nient, which chargeth him with a particular Crime.,

My Lord, Mr. Pollexfer does put the Cafe of
Barretry where fuch Averment is allowable 3 but
that 1s a fpecial, certain and particular Crime, but
High-Treafon is not fo ; there are Abundance of
fpecial Sorts of High-Treafon, there is but one
Sort of Barretry, and there are no Sub-divifions 3
therefore there 1s nothing to be averred but the {pe-
cral Faét that makes that Barretry,

Then there was another Authority out of the
Book of Aflizes cited by Sir Frau, Winnington, and
greatly relied upon, A Man is indifted for the
Murder of ¥. §. and afterwards for the Murder
of ¥. N. the former was pleaded to the fecond,
with an Averment that it is the fame Perfon 5 that
1s but according to the common Form of Aver-
ments, to be of Matter of Faét. For if 7. S.
was known, aswell by the Name of ¥. N, as of
7. §. the Inditment was for the Murder of the
fame Perfon, and there it is pure Fa& averred.
But where it is effential, as this Cafe is, that the
particular ‘Treafon do appear; to fay, that it is

the fame particular Treafon, and to fay, tha
| Matter
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Matter of Fact averred fhall enlarge a Record, [
think, is impoflible to be found any where, And
of all the Calfes that I have feen or heard, I con-
fefs noneof the Inftances comesup to it, For the
Cafe in Moor, King, and Howard, cited by Sir
Francis Finnington, that is an Authority as exprefly
again{t him, that nothing can be more: For if
there be an Indiéiment for Felony in fuch a par-
ticular A, and then he is indicted again, he can-
not come and plead a general Indi¢tment of Felo-
ny, and then aver ’tis for the particular Felony,
and fo to make the Fact enlarge the Record, and
put Marter of Record to be tried by a Jury.

Mr. Wallsp was of opinion, that upon this A ver-
ment the Jury may try the Fact.  What a pretty
Cafe would it be, that a Jury fhould judge upon
the whole Debates of the Houfe of Commons,
whether It be the fame matter or no: For thofe
Debates muft be given in Evidence, if fuch an (-
fue be tried, I did Demur with all the care that
I could, to bring nothing of that in queftion ; but
vour Lordfhip knows if they have ever fo much
in paritcular againlt @ Man, when they come to
make good their Impeachment, they muft afcer-
tain it to a particular Crime ; and the Overt-Aéts
muft be alledged in the Impeachment, or elfe there
is another way to hang a Subject than what is the
King’s Highway all over England, And admit
there was an Intimation of a purpofe to impeach,
a Meflage {ent up, and any Judgment given
thereupon, pray confider what may be the Confe-
quence as to the Government 5 a very great Mat-
ter depends upon this: If there be any Record of
that Parliament, then is the French A& gone:
For {o 15 the Refolution in 12 Facobi, where the
Journal-Book was full of Procedings; yet becaufe
there was no Judgment paflfed, norno Record of
a Judgment in a Writ of Error, they adjudged
it no Seffion 5 but if any Judgment had been gi-
ven, then it had been otherwife.  So that the Con-
fequences of thefe things are not eafily feen, when
Men debate upon touchy Matters.

but that which is before your Lordfhip is this
point upon the pleading, and, I conceive 1 have
an{wered all the Precedents they have cited ; there-
fore, my Lord, Itakeit, with Submiffion, there
1s nothing of that Matter before you concerning
an Impeachment depending before the Parlia-
meat; but whatfoever was done, ’ds fo imperfet-

ly pleaded, thar this Court cannot take any notice
of It,

My, Sol, Gen. My Lord, 1 thall endeavour to be
fhort, and fhall confine myfelf (becaufe I am ten-
der of your time) to the Point in queftion ; which
is, whether this Plea be fufficient in point of
Form. There have been many things faid on the
other {ide, which I muft crave leave to take notice
of, fo far only as to fhew they are not in queftion
before you. Thofe are what relate to the Matter
of the Plea 5 for they argue *tis good both in Mat-
ter and Form: And from the Matter of the Plea
they have taken occafion to debate, whether a
Commoner may be impeached ? Whether this
Court hath Power to judge of the Privileges and
Courfe of Parliament? None of which Queftions
will arife upon our Cafe now, Therefore [ will
not now debate whether Magna Charta, that hath
ordained that every Man fhall be tried by his
Peers, and the Statute of 4 Edw. 111. which fays,
that the Lords fhall not be compelled, nor fhall
have power to give Judgment upon a Commo-
ner, have fufficiently fecured the Liberty of the

for High-Treafon.

Subject from Impeachments. Nor is it the quel-
tion before your Lordfhip, whether you thall
judge of any matter that isa Right or Privilege
of Parliament; here is nothing before you chac
was done 1n Parhamenty but chis is an Indiétment
for High-Treafon, commiued by Fitz-Haitis in
this County. Now, my Lord, asthatis not the
Queftion, neither will it be the Queftion, Whe-
ther an Impeachment depending in the Houfe of
Lords againft a Commoner, by the Houfe of
Commons, will bar this Court of Jurifdiétion ?
For though they have entered upon it, and debat-
ed 1t at Jarge, and feemed to obviate the Objedti-
ons made to that if it had been a Queftion ; as by
the faying that the King hath no Ele&tion, becaufe
this 1s not the Suit of the King, but the Suit of
the Subject: I will not now ex infliiato argue that
Pomnt; but I will humbly offer a few things 1o
your Lordfhip’s Confideration, and I fhall take
my hints from them. They fay, the Houle of
Comumons are the grand Inqueft of the Nation, to
enquire of Treafons and other High Crimes, and
they make thefe Prefentments to the Houle of
Lords, Now when {uch a Prefentment 1s made,
tis worthy Confideration whether it be nota Pre-
fentment for the King; for an Impeachment does
not conclude as an Appeal does, but contra Lige-
aittie fue Debitum, & Coronam & Dignitatem Do-
mini Regisy o far ’cs the King’s Suit,  In an Im-
peachment the Witneffes for the Prifoner are net
{worn, the Prifoner hath not Council for his Life
in Matter of Falt, asin Cafes of Appeal, atthe
Suit of the Subjet he hath, The King may par-
don part of the Sentence, it was done fo in Rich.
the 1I4's Time, and it was done fo lately in my
Lord Stafford’s Cale; but take it for a Suppofition
that 1t is the Suir of the People, yet that cannot
preclude the King from his Suitneither ; for at Com-
mon Law before the Statute of 3 Hen, VII. where
a Man bad an Appeal for Murder; the King had
not his Hands tied up, not to proceed upon the
Inditment : It had been ufed fo, I do agree, and
fo’tis recited, that it had been ufed fo, in the Sta-
tute of 3 Hen. VI, but there was no pofitive T aw
for 1t, nor could it have been pleaded in bar or an
Indiftment, that the Indi€tment was within the
Year, bur the King ufed to ftay out the Year in
favour of that Suit.  But fince the Statute, the ufe
is otherwife ; and the reafon why they proceed
immediately 1s, becaufe now an Accquittal or an
Attainder upon the Inditment is no bar to the Ap-
peal, but the Party may go on inhis Appeal, "I
mention this, becaufe the Confequence which they
urge as fuch a difmal one, will be nothing ; which
15, Whatif he fhould be acquirted here, he could
not plead anter foitz acquit, fo would be twice
brought in jeopardy for the fame Offence. For it
is the fame in all Cales of Appeals, a Man comes
in jeopardy twice if he be indi€ted within the Year,
and artainted or acquitted within the Year it is
no bar to the Appeal. But this is not like the
Cafe of an Appeal for Murder neither ; for though
it hath been ufed difcretionarily in the Court to ftay
the Suit of the King, and to prefer the Suir of the
Subject, 1t was then becaufe the Subje&t had the
firft and neareft Concern, as the Son in the Death
of his Father, and it did moftly concern him to
profecute it, The King is concerned as the Foun.
tain of Juftice only, to bring Offenders to con-
dign Punifhment; but the neareft damage, and
the firft to be prefer’d, was thac of the Party who
had loft his Relation, Now the reafon of that
L] turns
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turns quite contrary here: For asin that Cafe the Sub-
ject had the neareft Concern in the Lofs of his Fa-
ther, and fo was beft intitled to the Suit; _fo in
this Cafe that very reafon will have the King’s
Suit to be prefer’d : for there is no "T'realon but a-
gainft the King, and in Treafon againft himfclf,
the King has the neareft Concern, and the Wrong
is primarily and originally to himfelf. And the
Subjeéts damage is but a Confequence of that, as
all hurt to the King muft needs hurt the People.
So the King’s Suit is to be prefer’d here, as the
Subiects was in the other Cafe.

Now for the Objection that has been made, That
if you try this Man, upon the {ame Reafon you
may try the Lords in the Tower., Their Cale 1s
different, as hath been already obferved by Mr.
Attorney ;5 and that which has been done by the
Lords in that Cale, to me does rather {eem to 1m-
ply that this Trial may be in this Cale. For if
the Lords after an Impeachment brought up a-
gainit the five Lords in the Tower, and after the
ipecial Manrer inthe Articles which does afcertain
upon what they do proceed, have thought fit not-
withftandine to remove the Indictment by Certio-
rari into Parliament, (for foit was in Fact) that no
Profecution might be upon them 5 then certainly
they thought the King’s Court might proceed with-
out doing {o. |

My Lord, I will mention no more upon this
matter, but leave it to your Lordfhip’s Confidera-
tion: But as to the Form of the Plea, I do con-
cetve, with Submiflion, ’tis not a formal Plea,

We know here of no Form of pleading an In-
di¢tment, but what does {er forth the Indi&tment
particular ; the Precedents are fo, “tis fo in Vanly's
Cafe, and all the Precedents that I Lave feen: {o
1s the Precedent in Raff. Ent. where in an Appeal
the Defendant waged Battel, the Plaintiff replies
he was formerly indifted, he fets forth the In-
diétment parricularly.  All the Precedents are {o,
and the Law-Books refolve it mult be{os as 77roit
and /igg’s Cafe, where the Defendant in an Ap-
peal of Murder by the Wife pleads, that he was
indi€ted for Manflaughter before the Coroner of
the Verge, and Coroner of the County, for kil-

Courfe of Parliament (of which your Lordfhips
muft take notice) to impeach general; fo they
could not have pleaded otherwife than they have
done, uulefs they had pleaded it otherwife than
the Cafes were : this Reafon holds rather the other
way ; for if in any Cafe fuch a general way of
pleading with reference to the Record were to be
admitted, it were in cafe of an Indi@ment, be-
caufe the Court knows there is no Indiftment but
what does particularly fet forth the Felony, which
when produced, is capable of being applied : but
hete if the Record be brought in, *twill no more
afcertain che matter of the Impeachment, than the
Plea does already. And whereas they fay your
Lordfhip is bound to take notice of the Courfle of
Parliament, fo your Lordihip will take notice too,
that *tis not the Courfe of Parliaments to try any
Man upon fuch a general Impeachment. I never
heard of any Man (I fpeak it with fubmiffion to
them that know better) that was brought to plead,
Not Guilty, uponageneral Impeachmentof High-
Treafon 5 that is, upon the Commons bare fay-
ing, We do impeach fuch an one of High-Trea-
lon. I know none that ever was brought to an-
fwer that general Accufation.

And now, my Lord as the Plea is nought for
not fetting out the Record, fo is the Averment,
with Submiffion, infufficient too. For though he
does aver that the Treafon in the Indi€ment, and
the Treafon for which he wasimpeached, are one
and the fame, and not divers Affirmatively and
Negatively ; yet as this Cale is, he ought to have
faid, that the Treafon for which he is indicted,
and the Treafon mentioned in the Impeachment,
is one and the fame: For if he was impeached
generally for High-Treafon without mention of
Partculars, 1t 1s impoflible to be reduced to 2
Certainty : So *tis an Averment of a Fa& not ca-
pable to be tried,

Firft, becaufe, with fubmiflion to thefe Gen-
tlemen that have faid it, the Debates of the Houfe
of Commons are not to be given in Evidence,
and made publick toa Jury: Nay, they are not
always pofiibic to be reduced to a Certainty, as
the Circumftances may bes for they do not al-

ling the Hufband at Shepperfon in the County of ways particularly refolve upon what Particulars

Middlefex, and had his Clergy with reference
to the Record, and the ufual Averments; with
this farther, that he averred that Shipperton at the
time of the Inditment and Death was within the
Verge. To which the Plaintiff demurred, and
Judgment for the Plintiff. Now two things are
refolved by this Judgment.

1. That ’uis neceffary to fet forth the whole Re-
cord of the Indictment, or otherwife they ought
not to have given Judgment for the Plaintff, by
reafon the Indiétment was fufficient, as ’twas
pleaded, n that it did not fay that Shepperton was
within the Verge, which was neceflary to entitle
the Coroner of the Verge to a Juridition, be-
caufe being pleaded with reference to the Record
upon Nl tiel Record pleaded, and the Record
thereupon brought in, that Defect might have been
cured.

2. That no Averment of Iact can fupply that
which fhould appear upon Record, therefore the
Averment that Shepperton was within the Verge,
did not mend the matter, though confelt by the
Demurrer as much as it is in this Cafe, that *cis the
{ame T'reafon.

But they fay, there is a difference between this

Cale and thofe which I have put; for that ’cis the
I

they will accule before they go up, but a general
Allegation ferves the turn: So that fuch Aver-
ment 1s not triable per pais, becaufe as the Cafe
may be, 1t may not be capable of any Certainty
from the Debates of the Houfe of Commons,
Another reafon s, becaufe by this way of plead-
ing, Proceedings may be ftaid for Trealon, thongh
fubfequent to the Impeachment, which no Man yet
has pretended to fay : For fuppofe now a general
Impeachment lodg’d, and a Treafon afterwards
committed by the Party, I think no Man will fay
that the Houfe of Commons when they bring up
their fpecial Mateers, cannot make even this fub-
fequent T'reafon an Article upon that Impeach-
ment ; neither can 1t be faid that fuch Averment
as this is, upon fuch Plea pleaded to an Indiét-
ment here below, would be repugnant, becanfe
there is no time at all laid in the Impeachment
as ’t1s here pleaded, nor no time when the Im-
peachment was brought up ; fo that it cannot ap-
pear to the Court whether the Treafon in the
Indictment be fubfequentor not : The Confequence
of which 15, we muft try whether the Houfe of
Commons upon this general Impeachment did in-
tend to proceed to try him for a Fa& committed
after the Impeachment carry’d up. My Lord, tl}:;
WOou

3
!
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1d be to affirm, thata Man once impeach’d
;Euifl’aﬂiameﬁt fhall never be tried for any Offence s
i would be like that Privileginm Clericale, which
they made ufe of to exempt themfelves from Pu-

' for all Offences.
nlﬂﬁﬁfn:nijord, we do think upon the whole

r, witliout entring upon the Debate, whe-
ng particular Impeachment lodg’d in the Houfe
of Lords. does preclude the King from his Pro-
ceedings, WE have 4 gﬂﬂd Cale uron this P lt‘ﬂ;
for that is not a Queftion neceffery to be refolv’d,
thoueh it be not granted by the King neither, But
the Q}cﬁion is, Whether this be a formal Plea,
and whether here be fufficient Matter fet forth up-
on Record to bring that other Matter nto quefti-
on, and tie up the Hands of the Court ?

Mr. Serj. Fefferies. My Lord, there hath been
already enough {poken in this Cafe. 1 {hz}]l deﬁ_re
only to offer one Word to that fingle Poit, viz.
the Informality of the Plea ; which I take to be
the fole Queftion in this Cafe+ For to argue whe-
ther becaufe there was no Bill pafs'd, or Decree
‘made in the Houfe of Lords (though the Articles
had been carry’d up) the Impeachment did not fall
to the Ground by the Diffolution, I concetve alto-
gether improper ; for 1 think it does not affect the
Queftion : Though I delire to take Notice that
Sir Fr. Winnisigton, Mr, Williams, and Mr. Wallop
were all miftaken: For there were no fuch Con-
ceflions made by any of the King’s Counfel the
other Day, as they alledge ; becaufe we did not
think it to be the Queftion, and therefore made
no Difcourfes about it.

But, my Lord, I defire firft to take Notice of
a Cafe or two that hath been cited on the other
Side 3 and then I fhall apply myfelf to that which
is the Queftion before. you at this Time, They
cite the Cafe of the Lords in the Zower as a Judg-
ment for them, which feems to be a Judgment a-
gainft them: For by the Lords granting a Certio-
rari to remove the Judgments into Parliament,
they feem to be of Opinion, that notwithftanding
they were impeach’d before the Lords, yet there
might have been Proceedings below upon thofe In-
dictments, had they not been remov’d 5 and there
they remain to this Day, Nay further, to thofe
Impeachments they have pleaded to Iflue, which
is ready for a Trial: But in the Cafe at Bar, there
only is an Accufation, without any further Proceed-
ing thereupon.

And as to the Cafe of my Lord Shaftesbury, that
makes ftrongly for us, as I conceive. Mr. Juftice
Fones’s Opinion was taken Notice of by Sir Fran,
Winnington, that they would not meddle by any
Means with Matters depending tn Parliament : But
I mnft remember, he then gave this Reafon for his
Opinion, becaufe the Parliament was then in be-
ing, And I muft humbly put your Lordfhip in
mind, that the whole Court did then declare,
That if the Parliament had been diflolved, they
would have faid fomething more to that Cafe, I
do not fay, that they would have given fuch or
fuch a2 Judgment; but [ attended at the Bar at
that Time, and I appeal to the Memory of the
Court if the Court did not then make fuch a De-
claration,

But now to the Queftion: Without all Perad-
venture, the Cafes cited by Mr. Pollexfen are true,
At 1bring a general Indebitatus affumpfit for Wares,
fold and delivered, and after bring a particular
Indebitatus affumpfit for fuch and {uch Wares,

naming the Particulars, the Party may come and
Yor, Iil.

for High-T'reafon.
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plead in Bar, and aver it is for ‘the fame Things
and it is a good Averment, becaufe chere is fuff-.
cient Matter fer forth in. the Record. to fupport
fuch an Averment: For the Doubr is only, .whe-
ther the particular Geods mentioned in the' fecond,
be not the fame that were intended under .thofe
%c{!%ﬂral Words (Goods and Merchandizes) in the
rt.

But fuppofe there had been only an Account
brought, and no Declaration put in, could then
the Defendant have pleaded fuch a Plea with fuch
an Averment, when there was not fufficient Mat-
ter of Record fet forth in their Pleading, where-
by the Court might be able to give a Judgment,
or put it into a way of T'rial whether it was for the
{ame or not ?

And is it not {o in this Cafe? there being but a
bare Accufation: For I flill keep to the Informa-
lity of the Pleading, and I take it not to be fuch a
dangerous Cafe, as thefe Gentlemen of the other
Side do pretend, for you to determine it. For I am
{ure it will be better for the Coutt to anfiver, if ever
they fhall be required, that they have performed
their Duty, and done Juftice according to their
Confciences and their Qaths, than ever to be afraid
of any Threats or Bugbears from the Bar.

For would not they, by this Manner of Pleading,
put upon your Lordfhips a Difficulty to judge,
without any thing contained in the Impeachment
to guide your Judgment, whether the Prifoner
be impeached for the fame Thing for which he is
indiéted ? May not the Treafon intended in this
Impeachment be for clipping or coining of Mo-
ney ? for it is generally faid to be only for High-
Treafon, How comes this then to be help'd, fo
as to be any way iffuable, and ‘be tried? Shall it
be by that Way which Mr. 7allop laid down, that
if Mr, Attorney had taken lffue, the Jury muft
have tried the Queftion by having the Debates of
the Houfe of Commons given in Evidence? Cer-
tainly that cannot be, my Lord. If there were
but one Sort of Treafon, there might be fome
Colour for this Sort of Pleading s but there are
divers Kinds of Treafons, and how is it capable
to be tried ? Who can prove the Intentions of the
Houfe of Commons, before they are come to a
Refolution ? and therefore carnot be given in Evi-
dence, or be regularly brought into Judgment,

Therefore we rely upon the Informality and Un-
certainty of the Pleading only, and meddle not
with the Queftion, whether an Impeachment in
the Hounfe of Lords fuperfedes an Indi¢tment in
the Kings-Bench s for we fay, they have not plead-
ed it fo fubftantially, as to enable the Court to
judge upon the Queftion : And therefore we pray
your Lordfhip’s Judgment, that the Plea may be
over-ruled.

Siv Fran, Withins, My Lord, there has been fo
much of your Time already taken up by thofe
Gentlemen that have argued before me, that I
fhall be very fhort in what I have to {ay.

The Queftion is not at this Time, how far forth
the Commons in Parliament may impeach or not
impeach a Commoner, before the Lords in Parlia-
ment, or where the Lords may admit or not admit
of fuch Impeachments ; that is not the Cafe here,
as I humbly conceive, nor will I meddle with it:
I thall only fpeak to the Validity of the Plea ac-
cording to Law, Now, I fay, that this Plea of
the Prifoner as thus pleaded, cannot be gcod to
out this Court of Jurildiction: For.firft, The

Prifoner cannot be admitted. to make the Aver-
Lla ment
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ment in this Plea, that the Treafon mentjoned
in the Impeachment in Parliament, and thet con-
cained in this IndiGtment, is the fame; for i,
as the Gentlemen that argued on the other Side,
urg’d, that this Court muft take Notice of the
Proceedings and Law of Parliament, then. you
will take Notice that no Perfon is there tried upon
2 general Impeachment of Treafon, Spectal Ar-
ticles are always firft exhibited : In this Cafe then
either the Houfe of Commons have carried up fpe-
cial Articles againft the Prifoner to the Lords 1n
Parliament, or not; if the Houfe nave done it,
then the Plea might have been pleaded beuer by
fetting forth the Articles (which 15 part of what
they fay on the other Side, that 1t could be plead-
ed no beter) for then it would have appeared
plinly whether the Trealon were the fame or not.
If the Articles are not carried up, fhall it lic in the
Mouth of any particular Perfon to fay what Artl-
cles the Commons in Parliament would have car-
ried up? Shall any fingle Perfon be admitted to
fay what the Houfe would have done, before the
Houfe itfelf fays it? In Calfes of Impeachments,
it lies in the Difcretion and Judgment of the Com-
mons upon Debate to exhibit what Articles they
in their Wifdoms fhall think fit; and fure it {hall
never come, that any particalar Perfon fhall limic
them to this or that particular Treafon before-
hand 5 no {urely.

Now fuppofe in fuch a Cafe as this, after fuch a
Plea pleaded, the Commons upon Deliberation
fhould carry up Articles quite different; fuch a
Plea then would appear to be a ftark Lie, and
the pleading and allowing of it, an apparent Delay
of Juftice. So that I conceive, my Lord, the Pri-
foner fhall by no Means be admitted (nor indeed
can it be) to aver the Intention of the Houle of
Commons, (which cannot be tried) Lefore they
have declared it themfelves; and therefore 1 con-
ceive the Plea to be nanght for that Realon.

But, my Lord, I conceive that the Prifoner’s
Plea is ill for another Reafon, becaufe the Court
in this Cafe, by any Thing exprefled in this Plea,
cannot difcern nor take Notice whether 1t be the

fame Treafon or not.
Now the Reafon why the Record, as this Cale

is, ought to be alledged fpecially, is becaufe the
Matter contained in it may plainly appear to the
Court, and then by that Means the Court might
judge whether it be the fame Trealon or not.
Now Treafon generally alledged in the Impeach-
ment, is the Genus, and the particular Treafon
mentioned in the Inditment 1s only a Species,
and the Averment in the Plea 1s, that the Genus
and the Species is the fame 3 which 1s ablurd, and
if allowed, tends to hoodwink and blind the Court,
inltead of makine the Matter plain for cheir Judg-
ment,

Pleas ought to be plain and certain, becaufe the
Court, upon ihem alledged, is to judge either of
Mens PFltates or Lives; and for that Reafon the
Matter ought to come plainly and fairly before
them, that Wrong may be done to neither Party by
Reafon of the Obfcurenefs or Doubtfulnefs of the
Allegation : If therefore the Foodwink be brought
inftead of a Plea, it ought not to be allowed. And
therefore for thefe Reafons (for what I have far-
ther to fay, has been already faid by others) I
conceive it ought to be over-ruled. 1 humbly fub-
mit 1t to the Court,

L. C. ¥. Youhave done your Arguments, Gen-
tlemen, on all Sides?

Connr, Yes, my Lord.

L. C.¥. Look you, Gentlemen, il tell you,
you have taken up a great Part of our Time, We
never intended, when we affigned four Counfel to
Mr, Fitz-Harris, that they all thould make formal
Arguments in one Day, it is the firlt time that
ever it was done; but-becaufe it is as you prefs
it in a Cafe of Blood, we were willing to hear all
you could fay, that you might not afterwards
fay, but that -you were {ully heard on all Sides,
Bat in Truth, I muft tell you, you have ftarted
oreat many Things that are not in the Cafe at all.
We have nothing to do here, whether the Com-
mons Houfe at this Day can impeach for Treafon
any Commoner in the Houle of Lords ; we have
nothing to do with this, what the Lords Jurif-
diction is, nor with this Point, whether an Im-
peachment in the Lords Houle (when the Lords
are poflefled fully of the Impeachment) does bar
the bringing any Suit, or hinder the Proceeding
in an Infertor Courr: But here we have a Cafe
that rifes upon the Pleadings 5 whether you have
brought here before us a fuffictent Plea to take
away the Jurifdiction of the Court, as you have
pleaded it, that will be the {ole Point that is before
us: And you have heard what Exceptions have
been made to the Form, and to the Matter of your
Pleading. We do afk you again, Whether you
think you arc able to mend your Pleading in any
thing, for the Court will not catch you, if you
have any thing wherein you can amend it, either
in Matter or Form? 1f you will let us know it, we
fhall confider of ity but if you have nor, if you
abide by this Plea, then we do think it is not rea-
fonable, nor will be expected of us in a Matter of
this Confequence to give our Judgment concern-
ing this Plea prefently, All the Cafes cited con-
cerning Faclts done 1n Parliament, and where they
have endeavoured to have them examined here,
are nothing to the Purpofe at all.  Ior plainly,
we do not affume to ourlelves a Jurifdi&ion to
enquire of fuch Matters: For Words {poken, or
Falts done in the Commons-Houfe, or in the
Lords, we call none to queftion here, nor for any
Thing of that Nature, which takes off moft of the
Inftances you have given s but our Queftion is
barely upon the Pleading before us, Whether we
have a fufficient Pleading of fuch an Impeachment
as can foreclofe the Hands of the Court? And as
to that, we fhall rake fome reafonable Time to
confider of it ; we will not precipitate in fuch a
Cafe, but deliberate well upon it before we give
our Judgment. Take back your Prifoner.

Mr. dtt. Gen. Before he goes away, we hope
yeu will et a reafonable Time, as fhort as you can
to have him come again, for your Judgment. ’

L.C.J. Mr. Auorney, we can fend for him
when we pleale, to come hither by Rule; you
fee this Bufinefs is come on in the bufy Parc
of a Term, and it is impoffible for the Court to
attend nothing but this, we will take fome reafon-
able T1me,

[ Then Yz Harris was carvied back to the Tower,]

On Tuefday, May 10. Mr. Attorncy moved the
Cjourt to appoint a Day for their Judgment on the
Plea, and for Fitz-Harris to be brought up, which
they appointed to be the next Morning,

And accordingly on 7 ednefday Morning, May
11, he was brought from the Tower to Wefmin-

frer-Hall,

. Mr, Alt, Gen. My Lord, I pray that fiyz-Har-
7is may be brought to the Bar.

L.CY.
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L. C. ¥. Where is the Lieutenant of the Tower 2 tion of this Court, To which Plea his Majefty’s
Bid him bring Fitz-Harris to the Bar, (which Actorney-General hath demurred, and thou haift

was done.)
Mr. Aii, Gen, My Lord, I pray your Judg-

ment on the Plca.

L. C.¥. Mr. Fitz-Harris, you have been ar-
raigned here for High-Treafon, and it is for en-
deavouring and compaffing the King’s Death, and
other Treafons, fpecially mentioned in this Indit-
ment ; you have pleaded here to the Jurifdiction
of this Court, that there was an Impeachment a-
gainft you by the Commons of England in Parlia-
ment, before the Lords, for the Crime of High-
Treafon ; and you do fay, that that Impeachment
is yet in Force 3 and you do fay, by way of Aver-
ment, that this Treafon wheteof you are now in-
diced, and the Treafon whereof you were im-
peached by the Commons of England, before the
Lords, are one and the fame Treafon, And upon
this the Attorney- General for the King hath de-
murred, and you have joined in Demurrer : And
we have heard the Arguments of your Counfel,
whom we afligned to argue it for you; we have
heard them at large, and have confidercd of your
Cafe among our felves; and upon full Confidera-
tion and Deliberation concerning your Cafe, and
all that hath been faid by your Counfel, and upon
Conference that we have had with fome other of
the Judges, we are three of us of Opinion, that
your Plea is not {ufficient to bar this Court of it’s
Jurifdiction 5 my Brother fores, my Brother Ray-
mond, and myfelf, are of Opinion that your Plea
is infufficient, my Brother Dolben not being re-
{olved, but doubting concerning it. And there-
fore the Court does order and award, that you fhall
anfwer over to this Treafon.

Cl. of Crown. Edward Iitz-Harris, hold up thy
Hand.

My, Fitz-Harris. My Lord, 1 defire I may
have Liberty to advife with my Counfel before I

lzad.

' L. C.¥. Mr. Fitz-Harris, when you propofed a
Difficulty you had tn a Matter of Law, the Court
were willing to aflign you Counlel 5 becaufe it is
known you cannot be a fitting Perfon to advife
yourfelf concerning the Law, But as to this, we
cannot affien you Counlel; it 1s only a Matter of
Fact, whether you be guilty or not guilty, There-
fore in this Cafe you can’t have Counfel allowed to
advile you,

My, Fitz-Harris, My Lord, I defire, before I
plead, or do any thing of that Nature, that I may
make an End of my Confeffion before your Lord-
fhip, and fome of the Privy Councll.

L. C.¥. Look you, Sir, for that you have trifled

with us already; you pretended you had fome Scru- |

ples of Confcience, and that you were now be-
come another Man, and would reveal and difco-
ver the whole of this Delign and Plot, thar you
are {aid to be guilty of here: But you have trifled
feveral Times concerning it, and we can fay no-
thing concerning that now 3 we mult now have
your Plea : If afterwards you have a Mind to con-
fefs and be ingenuous, you may do it; but now
you muft either plead, or not plead.

Mr. Fitz- Harris. My Lord, I have fone Wit-
nefles a great way off, and I defire Time to have
them ready for my Defence.

Cl.of Cr. Edward Fitz-Harris, hold up thy
Fland (which he did ;) thou haft been indicted of
High-Treafon; upon that Indiétment thou haft
been arraigned, and haft pleaded to the Jurifdic-

I

joined therein: And upon the whole Matter, this
Court, upon mature and confiderate Deliberation,
s of Opinion, that thou oughteft to anfwer over.
How fayeft thou, art thou Guilty of the High-
Treafon whereof thou haft been indi€ted, and haft
been arraign’d, or not Guilty ?

- Mpr, Fitz-Harris, Not Guilty,

Cl.of Cr. Cul. Prift. &c. how wilt theu be tried 2

My, Fiiz-Harris, By God and my Country,

Cl. of Cr. God fend thee a good Deliverance, -

L. C.¥. Now if you have any thing to move,
do it. 'We could not hear your Motion till you
had pleaded ; for the Method of the Court muft
be obferv’d. *

Mr. Fitz-Harris, 1 have fome Witnefles at a
Diftance, my Lord.

L. C.¥. Where are your Witnefles ?

My, Fitz-Harris. 1have one Witnefsin Eolland,
a very material one; that I am much concerned
to have for my Life.

My, Fuft, Fones, What 1s his Name ? .

My, Fitz-Harris, His Name is Steward, my
Lord.

L. C. 7. Look you, Mr. Fitz-Harris, Ill tell
you, reafonable Time is allowed to all Men to
make their Defence in; but when a Man is in Hol-
land, 1 know not what Time you will take for chat,

My, Fitz-Harris, 'What Time your Lordfhip
thinks fit for a Man to return from thence hither,

L.C.¥. Look you, Mr, Attorney, why fhould
not we allow Mr. Fitz-Hairis Time for his Trial
til next Term ¢ , |

My, At Gen. 1 think he hath not offered any
thing to entitle him to it: He doth not tell us, and
I would fain know what the Witneffes will prove,

Mr. Juft. Dolben, It may be, Mr. Attorney,
he will confefs what it 1s that Witnefs can prove,

Mr. Ait, Gen. For the whole Proof in a Cafe of
Treafon lies on our Side.

L. C. ¥. Commonly, and prima facie, it does
{fo; but there may be fome Things that the Pri-
foner may give in Evidence for himfelf, that may
be material for him to urge for his Defence.

Mr. Fiuz-Harris, My Lord, I know not whe-
ther it be fafe for me to tell what he can fay.

My, Fuft. Fones. Then you referve it wholly in
your own Judgment, whether he be a material
Witnefs, or no?

My, Fitz-Harris, 1f my Lord Chief Juftice
pleafes, I will acquaint him in private with i,

My, Att, Gen, 1 never faw any good Effeét of
thefe private Proceedings. If he have any thing
to offer, he may do it publickly, in the Face of
uftice: And therefore 1 defire he may be tried
this Term 3 for he hath had a whole Term’s No-
tice, and Time enough to confider what Perfons
are material Witnefies for him,

My, Fuft, Fones, Unlefs he do thew good Caule
to the contrary, he muft be tried chis Term.,

My, Ait, Gen, And, my Lord, where it 1s In
the fame County where the Faét was committed,
there is the lefs Reafon to ftay ; Criminals in High-
Treafon, the Fa@ muft be plain and evident a-
gainft them.,

L. C. 7. Look you, Mr, Attorney, peradven-
ture he hath been made to depend upon his Plea,
and hath been advis’d fo to do.

Mpyr. Fitz-Hasrris. Yes, my Lord, and have been
clofe Prifoner, and not allowed to fpeak with any

body,
/ L.C.7%.
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L.C.¥. If fo, then it/may be a Surprize upon
him,

Mpr. Fiiz-Harris. My Lord, 1 have been al-

lowed nothing to prepare for my Defence.
. Mr. Sol. Gen. My Lord, he ought to be pro-
vided for his Trial this Term. I do not know,
my Lord, what Witneffes he can pretend to have;
the Fa&k was done in Middlefes here, and the
Proof of the Circumftances of that Fact do arife
here ; and I do not know what Surprife he can
complain of. As to the Witnefs he tells you of,
that 15 in Helland, he doth not tell you to what
Puarpofe he is a Witnefs ; fo that you .may know
-whether it be material or not. I know.very well,
my Lord, in the Old-Baijly, when the Prielts did
urge it, that they had Witneffes beyond the Sea in
other Countries, they were not fuffered to delay
their Trial upon fuch a Pretence, We mult {ub-
mit 1t to your Lord{hip’s Difcretion: But we fup-
pofe it will nct be a precipitous Proceeding, he
having Notice of his Trial all tius Term.

L. C. ¥. Mr. Auorney, truly, fince he pretends
he is furprifed, and hath depended upon his Plea,
and hath Witnefles that require {fome Time to
fetch, we think it reafonable rhar he fhould have
till the next Term 3 and we wiil defer it til then.
We are all of that Opinion, (efpecially 1t being
fuch a little Delay) to enable him to have what
Witnefles he doth pretend to have,

Mr. 4. Gen: My Lord, I never defired in this
Cale, nor in any other, nor ever fhall do, that
Juftice be precipitated. I know thefe open and
fair Trials proceed with fuch equal Seeps to all
Parties, that we need not be hafty; and there-
fore, if your Lordfhip be of that Opinion, I fub-
mit to it, fo 1t be the firft Week of the next Term.

L. C. ¥, The firlt Week it cannot be,

Mr. Att, Gen. Within the firt {even Days, I
mean,

L. C. }. The firft Thurfday in the Term., And
take Notice, Mr. Fitz-Harris, that is the Day ap-
pointed for your Trial,

My, Fitz-Harris, 1 defire Liberty to fee my
Wife, and have a Sollicitor in the mean time.

L.C. 7. 1willtll you, for that, Mr. Fitz-
Hariis, the Court would never deny any thing
of that nature to any one in your Condition and
Circumftances; but your Wife makes an il ufe
of the Liberty we granted her: And if fhe do
make an i1l ule of it, then the Court mufk reftrain
her, and hold their hands over her. 1f we were
fatisfy’d fhe would ufe the Liberty lawfully, and
not abufe it ——

Ay, Fitz-Harris, My Lord, I am fure fhe will
ufe it lawfully hereafter, and make no ill ufe of it

L. C. . Look you, upon her good ufage of i,
if The will fairly demean her {elf, and not abufe it
again, we are willing to take off the laft Rule,
and fhe fhall have the fame Liberty the had be-
fore that Rule.

Mr. Sol, Gen. With this, if your Lordfhip pleafe,
we defire there may be fome other Judge of her
Prudence befides her felf, and the Lieutenant of
the Tower be by.

Ar. Fitz-Harris. My Lord, I defire | may have
a Sollicitor 3 for he was never allowed to come and
[peak to me, though I had a Rule for him:

L.C.¥. Look you, as to your Counfel now,
which was the main Reafon why you prayed a

2

Sollicitor, we cannot allow you them any-more ;
for now we are come to a Matter of Fact only;
and we cannot by the Rules of Law allow you
Counfel, Therefore what need you have of a Sol-
licitor, I cannot tell; his bufinefs before, was to
oo from you to the Council, and from them to
you, whichis ceafed now. But this, Mr. Attorney,
if he have a delire to fee Papers, and would fend
for any Papers that concern his Defence, fo as
they contain no new Treafonable Matrers and
Contrivances, he-ought fure to have them ; and
if he have Papers at his Houfe, or any where elfe,
which he defires to make vle of in his own de-
fence, being infpedted by the Lieutenant, to fee
that there be no Matter of evil contained in them,
he may have one to do that for him without any
Danger.

Mr, Sol. Gen. 1donotoppoleit, my Lord ; but
I defire that all Caution may be us’d that can be
for this Sollicitor of s isa Lawyer, and writes
Traéts of Law: But any thing material for his
Defence I am not againft,

L. C. F. Mr, Attorney, you need not feat any
harm will be that ways: For he is not to fpeak
with him alone.

Mrs. Fitz-Harris. 1 hope his Sollicitor may
come to him to take Inftructions how to fend for
his Witnefies,

Mr, Fuft. Foies. Youcan tell how to do that,
{urely, without a Sollicitor,

L. C. 7. Juftas thelaft Rulewas, letthere be
another Rule made: For he muft have all juft Ad-
vantages to enable him for his Defence,

My, Fitz-Harwis, 1 hope I fhall have a Rule of
Court to make my Witnefles appear.

Mr. Fuft, Dolben. ‘That you may have without
a Motion.

L.C. }. We will give youany thing that will
enable you to make a fair Defence.

Cl, of Cr. He fhall have Subpana’s for his
Witnefles,

L. C. . Then, Mr. Fitz-Harris, you muft ex-
pect no other Notice,  You muft take notice now,
that upon the firft Thusfday in the next Term, you
are It{o receive your Trial here, Take the Prifoner
back,

Myr. Ait. Gen, In order to his Trial, Idefire the
Sheriff may bring in the Freeholders Book to the
Clerk of the Crown, to firike the Jury,

L. C. J. Mr. Auorney, we will confider of that,
how far we can do that, and the Courfe of the
Court (hall be obferved. But I doubt how we can.

Mr. At Gen, That is the Praétice in T'rials at
the Bar. ,

L.C. 7. Incivil canfes, but not in Criminal,
that 1 know of,

Mr, A, Gen, We have reafon to defire it be-
caufe we are afraid of fome Praltice in this Caufe,
and fear there'may be fome odd Carriage in the
Return of them,

Mr. Fitz-Harris, May 1 not fee my Wife before
I ¢o hence ?

L.C. 7. With all our Hearts ; fhe may go to
you, and with you, Sir, if you pleale: We will
not hinder you of her Company, fo fhg carry her
felf fairly.

Then the Lieutenant took back bis Prifner.

The
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The Trial of Edward Fitz-Harris * a¢ the King’s Bench for
High-Treafon, June 9. 1681. Trin. 33 Car. II. |

N Thurfday 9 Fune 1681, Edward Fitz-

Farris was brought to the Bar of the Court
of King’s Bench; and the Court being fat, pro-
ceeded thus

My. Thempfon. My Lord, I mov’d you the o-
ther day, that before Mr, Fiiz-Harris's Trial, he
might give fuch Evidence as he had to give againft
Sir Fobn Arundel and Sir Richard Beiting, con-
cerning the Death of Sir Edmondbury Godfrey, be-
tore he be convicted of Treafon; and” we under-
{tood that it was the direction of the Court, _tll;}l:
we night move it this Morning before Convictt-
on, that he might declire upon Qath here in Court
what he knows of that Matter againft thofe Gen-
tlemen: For after he is convidted, 1 believe it
will be too late for us to think of 1t,  Mr. Godfrey
hath a great deal of reafon ro defire what [ now
move, that his Brother’s Murderers may be pro-
fecuted 3 and we hope, all the favour that can be
granted in {uch a Cafe, will be granted unto us:
For there hath been a Defign of late fet on foot,
to make it be belicved, that Sir Edmondbury God-
frey murder’d himfelf, notwithftanding that clear
F.vidence that hath beenalready eiven of this miat-
ter, and notwithftanding that feveral Perfons have
been convited and attainted upon that Evidence.
So that thele Gentlemen think themfelves oblig’d
to prolecute the Matter as far as they can, and beg
of your Lord(hip, thar what can be done foy theq]
may. And particularly, that he may perfect his
Difcovery againt the two nanvdat his laft Exami-
nation before the Grand-Jury 5 and chat his Exami-
nation about them may now be taken by the Court.

L. C. . Look you, Mr. Thompfon, that that you
mov’d before, had fome reafon in i, that he
might be examin’d, and give Evidence toa Grand
fury, and we told you he fhould ; but if there be
never a Grand- Jury fworn yet, who can he give
tvidenceto? Would you have us take his Exami-
nation, and afterwards give it in Evidence to the
Grand- Jury ?

Mr. Thomp. My Lord, Ionly fay, thentis our
hard hap that he is not examin’d before a Grand-
Jury.

L. C. J. But do you think it is fit for youto
move this now?

M. Thomp. My Lord, I underftood it was per-
mitted me by the Court the other day, to move
again; and I move by the direCtion of my Cli-
ent, and I fubmit it to your Lordfhip.

L. C. 7. You know it cannot be granted. Go
on, and fwear the Jury.

Fitz-Harris, My Lord, 1 beg that my Wife
and Sollicitor may be by, to help and affift my
Memory.,

L.C., F. Let your Wife be by you, if fhe pleafe,
and If you think *tis any Advantage to you, with
all our hearts ; if fhe will, let her go down to you.

Cl. of Crown, Cryer, makeanO Yes : Who-
ever can inform, {Jc.
 Mr. Ait. Gen. My Lord, 1know not what the
effe€t of this may be; 1f his Wife be inftructed
to inftruct him, that ought not to be permitted,
with Submiffion : Suppole fhe fhould come to
prompt him (and for certain fhe is well documen-
tiz’d) that your Lordfhip won’t fuffer.

Mr. Sery. Feff. My Lord, fhe comes prepared
with Papers in her Hand.

Mys. Futz-Harris, 1 won’t thew them without
my Lord’s Permiffion,

L.C. 7. It the brings any Papers that are drawn
by Council, prepar’d for him, withour doubr *tis
not to be allow’d.

Mrs. Fitz-Harris, No, no, *iis only my own
little Memorandums. |

L. C. 7. Whatloever is written by her Fluf-
band, for help of his Memory in Matter of Fad,
let her do 1. |

tuz-Harris, My Lord, Thumbly beg my Sol-
licitor may be by me too. |

L.C. 7. We allow of no Sollicitors in Cafes of
High-T'reafon,

Cl.of Cr.  Edwaird Fitz-Harris, hold up thy
Hand (which he did : ) thole good Men which thou
thale hear call’d, and perfonally appear, &,

fitz-Harris, My Lord, I defire they may be
diftinCtly named as they are in the Pannel, that [
may krow how to make my Challenggs.

Mr. Sol. Gen. My Lord, Tmuft humbly offer it
to your Lordlhip’s Confideration, for the Prece-
dent’s fake, Whether any Perlon can affift the Pri-
foner as to Matter of Fad&l ?

L.C.J. Yes, and tsalways done to take Notes
for him to help his Memory.

Mr, Ser). Fefferies. But, my Lord, Iwould ac-
quaint your Lordfhip what is the thing we find
m this Cale s hereisa parircular Note given in to
the Prifoner, of the Jury, pray be fure to chal-
lenge fuch and fuch, and don’t challenge the reft.
God forbid but his Memory fhould be help'd in
Matters of Faé, asis ufual in thefe Cafes; but no
Inftructions ought to be given him, fure. And
my Lord, the Example will goa grear way 5 and
therefore we are in your Lordfhip’s dire@ions a-
bout this matter.

Fitzs- Harris, My Lord, T hope °tis but jult, for
I have had all the Difadvantages in the World, I
have been kept clofe Prifoner, and have not been
permitted to have any one come to me, to help
ne In my preparation for my Trial.

Mr. 4ut. Gei. My Lord, 1 pray your Judgment
in point of Law; I doubt not you will do rthe
King right, as well as the Prifoner ; I could not
get @ Copy of the Pannel, till laft night about four
a-Clock: Here is prepared a Copy with Croffes
and Marks who he fhould challenge, and who nor;
and truly, my Lord, fince I had the Pannel, upon
looking over it, I do find the Sheriff hath re-
turned three Anabaptift-Preachers, and 1 know
not how many Fanaticks : And fince there are fuch
Prallices as we find in this Cafe, we doubt there

may be more; and therefore I pray fhe may be
removd.

Mrs. Fitz-Harris. 1 will not be remov’d.,

. Iuz Harvis. Is it fit or reafonable for me, that

I fhould ftand here without any help?

Mr. dut, Gen. In Cafe you beguilty of this, you
deferve no great Favour,

Mrs. Fitz-Harris. Surely the Court will never
fuffer the King’s Council to take away a Man’s
Lafe at this rate.

L.C. J.

¥ Burn, Hify of bis own Times,  Vol. 1, p. 503,
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L.C. J. Mrs Fitz-Hairis, youmult give good
Words: And if you will not be modeft and civil,
I promile you we will remove you prefently.

Virs Fitz- Harris. If you do remove me, that 1s
the worlt you can do to me: What fhould I come
here for, without I may help my Hufband ¢

L. C.¥. lf the do bring him Inftructions to ex-
cept againft fuch and fuch Jury-men, {he does mil-
behave her {elf, and muft be remov’d. ‘

r. 4. Gen. This Paper that we {peak of 1s a
Copy of the Panncl; and there are particular
Marks, a great many. |

Mr. Sol. Gen. A Woman hath a very great Pii-
vilege to protect her Hufband 5 bur I never vet
knew that fhe had liberty to bring him Inftruci-
ons ready drawi,

Mrs. Fits Harris. My Lord, tie Lndy Mar-
chionefls of [Finchzfler did affift in the Cale of my
Lord Stafford, and took Notes, and gave him
what Papers fhe pleas’d.

L. C. . Sure “tis no fuch huge matter to leta
Man’s Wile frand by him, if fhe will demean her
{eIf handlomly and fairly.

Mr, /it. Gen. It is not if that wercall; but
when fhe comes with Papers, inftructed, :}nd u":th
parcicular Directions, that is the afligning him
Counfel in point of Fadt. '

L. C. 7. Let her ftand by her Hufband, it the
be quier: But if fhe be troublefom, we fhall foon
remove her.

Fitz-Harris. *Tis impefiible 1 fhould make my
Defence without her. _

Mr. Serf. Fefferies. 1 feeit is a perfect formal
Brief.

Mrs. Fitz-Harris. Muft he have nothing to help
himlelf?

Fitz-Harris. Infhort, the King’s Counci] would
take my Life away, without letting me make my
Defence.

Mr, Ait. Gen. 1defire not to take any Papers
from him, if they be fuch as are permiued by
Law.

M. Sol. Geir, My Lord, his Innocency muft
make his Deferce, anu nothing elfe.

Nir. Serj. Feff. My Lord, we are inyour Lord-
fhip’s JTudgment, whether you will allow thele Pa-

IS,
1 L. C.¥. et usf{ee the Paper.

Litz- Harris. My Lord, 1 will deliver them to
my Wife agan.

L. C.F. Let it be fo.

Cl. of Cr. Call Sir 7Zilliam Roberts (who did
rot appear :) Sit Michael Heneage.

Sir Michacl Heneage, My Lord, Iam lo1ll; I
cannot attend this Caule,

L. C. ¥. We cannot excule you, Sir Michael 5
i there be not enough befides, ’ts not in our po-
wer to excule you.

Sir Michael Heneage. T muft fuffer all things ra-
ther than lofe my Health,

L. C. 7. Well, ftand by, till the reft are call’d.

Cl. of Cr. Sir William Gulfton, Nicholas Rainton,
Charles Umpbievile, (they did notappear :) Fobn
[Vildman.

Mr, Att. Gen. My Lord, I delire he may be
afl’d. Defore he be call’d ro the Book, whether he
be a Iree-holder in Middlefex ¢

Major Wildman. 1 am a Profecutor of this Per-
fon; for I was a Parliament-Man in the laft Pa:-
fiament; and I dare not appear, my Lord, for
fear of being gueftioned for Breach of the Privi-
leges of the Commons,

[ %)
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Mr, A4, Gen. My Lord, T pray he may anfwer
that Queltion, whether he bea Free-holder in
Middlefex ¢

Major IVildman. 1 pray to be excufed, vpona
very good reafon; I was one of them that voted
the Impeachment againft this Man,

Mr., Alt. Gen. Are youa Iree-holder in A4id-
afefex, upon your Oath?

L. C. 7. Look you, Major Fildman, you are
return’d upon a Pannel here, you have appear’d,
and your Apprarance is recorded; you muill an-
fwer luch Queftions as are put to you; ’ds not in
your power to deny.

Major IWildinan, 1 beg the vxeule of the Court,
I cannot ferve upon this Jury.

L.C. 7 It you be ro Free-holder, the Law
will excule you.

Major IVildman, Perhaps there may be fome E-
ftates in my Name, that may be Free-holls s per-
haps 1 may be fome Truflee, or the hle,

Mr. dtt. Gen, Have youany Free-hold in your
own Right in Ajidileex?

Mapr Wildman, 1 dow’e krow that Thave; if
itbe inthe Right ofanother, oras Truflee, I iake
ot that to bea Free-hold,

Cl. of Cr. Call Thoinas Fehifen.

Mrs., Fitz- Harris, Lot him be fworn, there is
no Exception againft him,

L. C. 7. Hold your peace, or you go out of
Court it you talk agam,

Mus. Fiz-Harris. 1 do not fay any thing thag
15 any harm, my Lord.

CL of. Cir. Swear Tho. Fobnfon : You fhall well
and truly try, e,

Fitz-Harris, My Lord, I pray the Clerk may
not {Kip over the Names as they are return’d,

Cl.of Cr. Sir D call every one as they are in
the Pannel 5 and don’t do me wrong.

L.C. 7. It may behe does not call them as
they are menttoned and {et down in the Pannel, for
all have not appear’d; but calls thofe whofe Ap-
pearance is recorded, ]

Cl.of Cr. Thavecalld them as they are here
fecdown,
L.C. 7. Well, let them all be call’d for; may

be they will appear now thar did not appear be-
fore,

Cl of Cr.  Maximilian Beard,

Mr. Beard. My Lerd, 1 defireto be excus'd, 1
am very hirm and very ancient, Threefcore and
fifteen Ycars of Age, ac leaft,

L.C. 7. Why did the Sheriff return you? If
you be of that dge, you fhould be put cut of the
Iree-holders Book,  But flay you are here impan-
nel’d, and have appear’d ; if there be enough, we
will excufe you.

Me, Jult, Foies. He ought to have Witnefles of
his Ages and 1t he would not have appear’d, he
might have had a Writ of Privilege for his Dif-
charge inregard of his Age,

L.C.}. Well, we will fet by him; if there be
enough belides, we will fpare him.

Cl. of Cr. Ifanc Honywood, (he did not appear :)
Lucy Kigbtley, (who was{worn :) Henry Baker.

Mr, A, Gen. My Lord, I challenge him for
the King,

Fiiz-Hairris, My Lord, why fhould he chal-
Jenge him? 1 defire to know the Law, whether

theewo Foremen fhould not try the Challenge, and
not the Court or the Council,

Mr. oery. Maynard, 1f the King Challenge, he
hath time to fhew caufe till the Pannel be gone
thro’ ;
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through ; the Law will have the minus fufpeti ;
but yet if there want any, the King muft thew

good Caule,
Cl. of Cr. Edward Probys.

My, At Gen. 1 challenge him for the King,

Cl. of Cr. Edward Wilford (was {worn.)

Eitz-Harris., My Lord, muft not Mr, Attorney
thew his Caufe now ?

L. C.¥. Look you, Mr, Fitz- Harris, either fide
may take their Exception to any Man ; but the
Caufe need not be fhewn till the Pannel is gone
through, or the reft of the Jurors challenged *.

CL of Cr. Jobn Kent of Stepuey.

Mr. Kent, My Lord, I am no Free-holder,

L. C. . Then you cannot be {worn here upon
this Jury .

Cl.of Cr. Fobn Willmore.

Mr. Ait. Gen. We challenge him for the King,

Fitz-Harris. For what Caofe ?

Mr. Serj. Feff. We will fhew you Reafons here-
after.

Cl, of Cr. Alexander Hoféy (was {worn :) Giles
Shute.

My, Anor. Gen. Are you a Free-holder, Sir?

My, Shute.  No.

Myr, An. Gen. Mr, IW/hitaker 1s got near hun,
and he tells him what he is to do, my Lord.

Fitz-Harris, Here is the Lieutenant of the
Toier between me and him.

Mr. Serj. Feff. But the Bar is no fit Place for
Mr. Whitaker, he is not yet called to the Bar,

Cl. of Cr. Martin James.

Mi. Att. Gen. Are youa Free-holder, Sir?

Mr. Fames.  Yes,

Mr. At1.Gen. Then{wear him, (whichwasdone,)

C! of Cr. Nathanacl Grantbam.

My, Ait, Gen,  Are you a Free-holder, Sir?

My, Grantbam, No.

C. of Cr. Heary Beiltug.

Mr, Att. Gen, Are you a Free-holder, Sir ¢

Mr. Beiling.,  Yes.

Fitz-Ilarris, ‘Then I challenge him,

Cl.of Cr. Benjamin Deniis,

M. At Gen.  Is he a Free-holder ?

Myr. Dennis.  No.

M, At Gen, My Lord, you fee what Practi-
ces hereare, mofl of the Jury are no Free-holders,

C!, of Cr. Fobn Preflon, (did not appear 1) Fobi
Fiicr of White Chappel,

My, Ait. Gen, He hath fetched them from all
Corners of the Town here, yet not all of them
Iree-holders netther.

Cl.of Cr. Swear Mr, Viner, (which was done,)
William IWithers, (was fworn 1) Hilliam Cleave,
Jworn ) Thomas Goffe (fworn:) dbrabam Greaves.

Mr, At Gen, Atk himif he 15 a Pree-holder ¢

M. Graves. WNo.

Cl.of Cr.  Heniy Fomes.

My, A2, Gen. 1s he a Free-holder ?

Mr, foues. No.

Lloof Cr. Ralph Farr,

Mr, A, Gen. Afk him the fame Queftion,

Liyer.  Are you a Iree-holder, Sir¢

Mr, Farr, Yes.

Cl of Cr. Then fwear him, (which was done.)
qamuel Freebody.

Mr. A, Gen, Are you a Free-holder, Sir ¢

Freebody,  Yes,

Mr.Alt, Gen, Then {wear him, (which was done. )

* Here the Chisf
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Cl. of Cr, Gilbert Urwin of Covent-Garden {did
not appear.) Eaward Walls of Weftminfter.

Mr, Att. Gen, Are you a Free-holder, Sir?

Watts., Yes,

Mr. Ait, Gen. Then we thallenge yoh for the
King,

Cl.of Cr. Fobu Bradfhaw of Holborn (did not
appear : ) Ifaac Heath of IV apping (no Free-holder 1)
Edward Hutchins of Weftminfler,

Mr. At. Gen. We challenge him for the King.

Cl. of Cr. Johu Lockier of Weftminfter.

Mr, Ait. Gen. Are you a Iree-holder ¢

My, Lockier. Yes.

My, Att. Gen, Then {wear him,

Cl. of Cr. Count thefe. Thomas Fobnfon,

Cryer. Oune, .

The Names of the T'welve {worn, are thefe

Toomas ‘fobnfon, I7illiam Withers,
Lucy Knightley, William Cleave,
Edward Wilford, Thomas Goffe,
Alexander Hofey, Ralph Farr,

Martin Fames, Samuel Freebody, and

Fobn Viner, Fobn Lockicr,

Cl.of Crowi, Edward Fitz-Harris, hold up thy
Hand. Gentlemen, you that are fworn, look up-
on the Prifoner, and hearken to your Charge,

Fitz-Harris. My Lord, I humbly beg, Pen,
Ink, and Paper.

L.C.¥. Let him have Pen, Ink, and Paper.

CI, ¢f Crown. You fhall have them prefently ;

4

(which were given him.)

E flands indicled by the Name of Edward
Fuz-Harris, laie of the Parif of §t. Martin’s

in the Fields, i7 tbe Coxity of Middlelex, Gent. for
that he as a falfe Traitor againft the moft illuftrions,
and wmoft excellent Prince, onr Sovereign Lord Charles

_ the Second, by the Grace of God King of England,

Scotland, France, and Ireland, bis natural Lord 4
not baving the Fear of God inlns Heart, nor weighing
the Duty of bis Allegianice, but being moved and feduced
by the Infligation of the Devil s the Love, and true
due and ratural Obedience, which a trune and faithful
Subjet of our faid Sovereign Loid the King, towards
bim ouy faid Sovercign Lord the King, fhould, and of
right ought to bear, wholly withdrawings andwith afl
bis might intending the Peace and common Tranqguillity
within this Kingdom of England fo difiurb, and War
and Rebellion againft onr faid Severeign Lord the King
to flir up and move 5 and the Government of our faid
Sovereign Lovrd the King, within this Kingdem: of Fng-
land, to fubvert 5 and our faid Severeign Lord the
King from the Title, Honour, and Regal Nawme of the
Tmperial Crown of bis Kingdons of Lingland to depofe
and deprive 5 and our faid Severcign Lord the King to
Death and final Deftruiion to bring and put, the 224
Day of February, in the 33d Xear of the Reigs of onr
Sovereigin Lord Charles the Second, now King of Eng-
land, &e. and divers other Days and Times, as well
before, as after, at the Paryh of 5t, Martin’s in the
Ficlds, in the County of Middlelex, traoiteroufly did
compafs, imagine, and imtend the Kiling, Death, and
final Deftruction of our faid Sovereign Lord the King,
and the ancient Government of this bis Kingdow to
change, and alter, and wholly to fibvert, and him onr

faid Sovereign Lord the King, that now is, from the

Title, Honour and Regal Name of te Imperial Crown
of bis Kingdom of England to depofe and deprive, and
War and Rebellion againft our faid Sovereign Lord the

F uftice did not thew the fame Favour to Firz-Harris, which he afterwards thewed to Count Coningfisark,

m dire®ing him how to make the King fhew Caufe, by challenging all the ref}, Vol. IIL. p. 46s.
T InLord Ryffels Trial No Free-bold was not allowed to bea good Challenge ; and feveral, though no Free-holders, were

admiteed to be fworn on the Jury. The like in Colong} Sidney’s Cafe.
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King, to ftir up and levy within this Kingdom of End-
land. Aud bis faid wicked Treafons and Lraileros
Compaffings, Tmaginations, and Purpofes, aforefaid to
fulfil and perfeit, be the faid Edward Fitz.Harrs,
as a falfe Traitor, together with one Edmond Eve-
rard, @ Subje of our faid Sovereign Lord the King,
did then and there traiteronfly affemble bimfelf, mect
and confult, and the fame bis Treafons and traiterous
Compaflings, Imaginations, and Puspofes, then aid
there to the faid Edmund Everard, in the bearing of
divers other Subjelts of our faid Sovercign Lovd the
King, openly, melicionfly, traiteroufly, and advifedly
Speaking, did publifp and declare : And to perfuade
and induce the faid Edmond Everard, /fo ¢ aiding
aid affifting in bis fuid tratterons Compaffizgs, Imagi-
#ations aid Purpofes, be the fard Edward Firz-Har-
ris, as a falfe Traitor, meliconfly, advifedly, and
tiaiteronfly to the jaid Edmond Everard a great Ke-
ward thei and there did offer, and promale 1o procuie.
Aud for the further compleating of bis Treafois a-
ferefaid, aud to incite the Subjels of our fard Seve-
rcigin Lovd the Kiug, as ene Man, to rife, and open

Relellion and Infurreflion within this Kingdon of

England 10 raife, againft our faid Sovercign Lord
the King, and cur faid Sovereign Lord the King
froin the Title, Fenour, and Regal Name of the In-
perial Crown of bis Kingdom of England fo caft down
aid depofe, be the faid Edward Fitz-Harris, as a
falfe Traitor, a cerlain mnoft wicked and tratterons Li-
bel, the Title of which is in thefe Englith Words fo!-
lswwing, The troe Englifbman {peaking plain Englifh,
traiteroufly, malicioufly, and advifedly, inlVriting to
be imade aird expreffed, did ther and there caufe, pro-
citreaind publifh s inwhich faid Libel the faid moft wick-
ed Treafoiry aind traiterons Compaffings, Imaginalions
aird Puipofes aforefaid, of bim the faid Edward Fitz-
Harsis, to excite and peirfuade the Subjects of cur faid
Sovereigir Lord the Keig of this Kingdom of England,
azainft our faid Scvereigin Lovd the King to rife and
rebel 5 and onr faid Sovereign Lord the King from the
Siile, Hongur, and Regal Name of the Imperial Crowin
of this bis Kingdom of England to deprive and depofe,
i writing ave expreffed and declaved among f} other
things, as followeth: I 77 ames (meaning James Duke
of York, the Brother of our faid Soveieign Lovd the
King) be conlcious and guilty, Che, (meaning
Charles II. ssw King of England) is {0 too, be-
lieve me (meaning bimfelf the fard Edward Fitz-
Harris) both thele (meaniug sur faid Sovereigi
Lord the King, aud the faid James Duke of York)
arc Brethren in Iniquity, they (meaning onr faid
Sovereign Lord toe King and James Duke of York)
are in Contederacy with Popeand French to intro-
cuce Popery and arbicrary Government, as their
Actions (meaniig the Ations of onr faid Sovereigs
Lord the Kiug, and James Duke of York) demon-
ftrate. The Parliament’s Magna Charta and Liber-
ty of the Subjett are as heavy Yokes they’d as
willingly caft off] for to make themfelves (mean-
2iig our faid Severcign Lovd the King, and the faid

Duke of York) as ablolute as their Brother of

France.  And if this can be proved to be their
Aam (meaning our faid Severeign Lord the King, and
the aforefaid Duke of York) and main Endeavour,
why fhould not every true Briton be a Quaker thus
far, and let the Exng/ifh Spirit be up and move us,
(meaning the Subjeiis of our fnid Sovereign Lord the
King of this Kingdom of Ergland) all as one Man
to Selt-Defence 2 Nay, and if need be, to open
Action, and fling off thofe intolerable Riders ?
Meaning our [aid Severeign Lord the King, and the
Jaid Duke of Xork,) Aud'in another Place in the Jaid

mnoft wicked traiteroys Libel are conlatied, among [t
other 1hings, thefe falfe, feditions, and traitcrous Sey-
tences in thefe Englith Words following,  ¥. and C.
(meaning the faid Charles our Sovereign Lord the
King, and bis faid Brother James Duke of York)
both Brethren in Iniquity, corrupt both in Root
and Branch, as you (meaniig the Subjetis of onr fuid
Severeigin Lord the King ) have feen, they (meaning
onr faid Sovereign Lord the King, and the faid Dule
of York) ftudy but to enllave you (meaning the
Subjects of our faid Sovereign Lord the King) to a
Romifh and French-like Yoke. Is it not plain?
Have you (meaning the Subjells of our faid Sove-
reigin Lord the King) not Eyes, Senfe or Feeling ?
Where 1s that old Euglifb noble Spirit? Are you
(meaning the Subjells of our faid Sovereign Lord the
King) become French Afles, to {uffer any Load to
be laid upon you ? And if you (meaning the Sub-
jects of our faid Sovereign Lord the King) can get
no Remedy from this next Parliament, as certain-
ly you (meantizg agatis the Subjecis of our faid Sove-
reigin Lord the King) will not 5 and that the K.
(meaning our faid Sovereign Lord the King that iiow
15} repents not, complies not with their Advice,
then up all (meaning the Subjells of our Sovereign
Lovd the King ) asone Man, O brave Euzliflmen!
Look to your own Delence €re 1t be too late,
rouze up your Spirits.  Awd i another Place in the
faid meft wicked and tratterous Lidel are contained,
among [} otherr things, thefe falfe, feditivus, and trai-
terous Seitences it thefe Englith IWords folliaving
to wit, 1 (meaning himfelf the faid Edward Firz-
Harris) will only add, that as 1t 1s the undoubted
Right of Parliaments to makea Law againft a Po-
pifh Succeflor, who weuld prove deftructive to our
Laws and Liberties 5 fo it 15 their undoubted Righe
to dethrone any Pofieflor that follows evil Coun-
fellors to the Deftruction of our Government,
(meaning the Governmeit of this Kingdon: of Yng-
land.) And tn auother Place i the faid tiaiterons
Libel, are contained thefe Ynglith T7ords folloziig .
Then let all (meaning 100 Subjelts of our faid So.
vereigin Lord the King that now is) be ready 5 then
let the City of Loudon ftand by the Parliament
with Offers of any Money for the maintaining of
their Liberties and Religion in any extreme Way,
it parliamentary Courfes be not complied with by
the King 3 (meaninz our faid Sovereigin Lord tle
King ) againft the Duty of their Allegiance, and a-
gainft the Peaceof our faid Swvereign Lord the King,
bis Crown and Digiity, &c. and againft the Form
of the Statute 1t this Cafe made and provided,

Upon this Inchictment he hath been arraigned,
and thereunto hath pleaded, Not Guiley 5 and for
his Trial hath put himfelf upon God and his
Country, which Country you are, &9,

Cryer, Make Proclamation. O yes, if any one
will give Evidence, &,

Mr. Heath. May it pleafe your Lordfhip, and
you Gentlemen of the Jury, thisis an [ndi&ment
of High-Trealonagainft Edward Fitz-Harris, the
Prifoner at the Bar ; and the Indiétment fets forth,
thac the 21t of February, in the 33d Year of the
King, at St Martii's i the Fields, he did compafs
and 1magine the Death of the King, and 10 nife
War and Rebellion within this Kingdom. And
the Indi¢tment does fet forth, that for the Ac-
complithment of this, he did meet and affemnble
with one Edmond Everard, and feveral others,
and did difcover this his traiterous Purpofe to the

faid Everard, and did perfuade him to aid and
aflift
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(it therein 3 and offered him great rewards if he
would do fo, It further {ets forth, That for the fur-
ther perfe€ting of this treafonable Imagination of the
(aid Edward Fitz-Harris, he did frame and make
. treafonable Libel, and the Title of the Libel is,
The true Englithman [peaking plair Englifh 5 and
in- chat treafonable Libel, are thefe treafonable
words contained, If James be gnilty (meaning the
Duke of 2ork) Charles (meaning the King} 15 /o too,
&c. And the feveral words, that have been read
to you in this Indiétment, are contained in the faid
Libel, which I fhall not repeat, To this Indi&-
ment he hath pleaded, Not guilty ; if we prove
it upon him, you are to find him Guilty.

Mr. Ser). Maynard, May it pleafe your Lord-
fhip, truly ’tis a fad thing to confider how many
have been found guilty of Plotting againft the
King, but none have gone fo far as the Prifoner
at the Bar : For they defigned only his Death ;
but this Perfon would have carried on his Trea-
fon by a means to flander him while he was alive,
and thereby to excite the People to fuch a Rebel-
lion as you have heard. 1 fhall add no further
words ; the thing 1s not aggravatable, ’tis {o great
an QOffence in itlelf 5 but we will call our Wit-
nefles, and go to our Proof.

Mr. Attor, Gen. My Lord, Yefterday you had
here the Primate of Ireland, who was found guil-
ty for a notable High-Treafon in freland : You
have now this Day before you one of his Emif-
faries, who is come over into England, and who
has here commutted one ot the moft execrable
Treafons, that ever was brought into a Court of
Juftice 5 [ muft needs fay, that it will appear to
all the Auditors this Day, that here is the high-
eft Improvement of tae Popifh Plot, and aggra-
vated with fuch Circumftances, as fhew they have
out-done themfelves in it. Hitherto thofe Cafes
that have been brought into Judgment before you,
have been the Attempts upon the Life of the King,
in Inftances of either Shooting, Stabbing, or Poi-
foning : I fay, hitherto they have gone no fur-
ther than to practife thefe Things, and that by Po-
pifh Hands, they have kept the Plot amongft them-
felves; but now they have gone one ftep further,
that 1s, by attempting to poifon all the Proteftants
of England as much as in them lies, that they fhould
by their own Hands deftroy one another, and
their lawful Prince 5 that is the Treafon now be-
fore you 5 and I take it, with fubmiffion, they can
go no further, For tis impoffible to arife toa
higher piece of Malice and Villiany than to fet the
Peoples Hearts againft their Prince, and o fet
them together by the ears one againft another.
This we thall prove, inthe Courfe of our Evidence,
to be the Defign of the Prifoner at the Bar, The
general Defign hath been opened to you out of the
Indiétment to kill and deftroy the King, and to
depofe him from his Government; and we fhall
charge him with all thofe feveral Overt-Aés,
which T fhall open to you: Firft, Several Meet-
1ngs to confult about this Matter at Gray’s- Inn and
feveral other places; which, my Lord, I think
there is no queftion to be made, but is zn Qvert-
Act to make High-Treafon, We fhall go further,
and fhew that thefe Defigns he had to depofe the
King, and raife his People againft him, he does
declare openly to Mr. Everard ; which is another
Overt- At within the new Statute. We fhall, my
Lord, go farther yet, and prove the great Rewards
he hath offered to Mr. Everard for joining with
him, and being affifting to him in this Affair,

4
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part in ready Motiey, 4nd pait in anniial Penfion,
And there your Lordfhip will find where the

Spring is, from whence all thele Mifchiefs arife;
fome foreign Power ; but the Papilts, the Priefts

are at the Bottom of it, they are the Petfons that
fet him on, and thefe muft draw in a great Per-
fon beyond Sea, who muft reward this Gentleman
for being a Partner in this Plor. And we fhall
prove fome Money paid in Hand.  But then, my
Lord, that which was the Efiect of this Confult;
is the framing this pernicious Libzl 5 for fo give
me leave to call it |

My Lord, the Indi&ment s modelt, but when
you come to hear the Libel wfelf read, you will
find it fo 3 and it was not Prudence, that {o vile
a thing fhould appear upon Record, And truly,
I believe in a Proteftant Kingdom °*tis the firft At-
tempt of this nature that ever was: For; my
Lord, it is to defatme the whole Royal Family,
“tis to {tain their Blood, and to make them vile
in the ficht of the whole Kingdom, and of all
Pofterity. My Lord, this Libel in its Particulars
chargeth chat moft excellent and nnocent Perfon,

our late and never to be forgotten Sovereign King

Charles 1. to be the Author of the Iri/b Rebellion 3
it charges our prefent Prince with the Exercife of
Arbitrary Government, to be a Papift, t0 be a
Perfon that deprives his Subjects of all manner of
Liberty, and Property 5 in exprefs Terms, it char-
ges him with this, than which nothing can be
more falfe : For there is none of his Subjects, I
think, but muft {ay, that our moil gractous Prince,
for the Time he hath reigned, may vie with the
beft 20 Years of any of his Predeceflors, for the
preferving the Liberty and.t™ dperty of the People,
for giving us Peace and Plenty all our Time, for
the permitting and fecuring to them the free
Current of the Law, and for fecuring their Civil
and Religious Rights,

My Lord, when we have gone through the Evi-
dence about the Contexture, and this Libel is read

and produced, we fhall prove the Delignof i, and

how it was framed, and the Eyes of the World
will be opened, and you will fee that this was no
Intention, no IEngine framed to trapan, or enfnaré
any private Perfon, oras it was fecretly bruited
abroad, to be put in fuch Mens Pockets ; but a
piece of the greatelt Machiavellian Policy that ever
was invented and prepared for a publick Prefs, as
a Catholick Poifon to infett all the Kipg’s Sub-

jets, and excite them one againft another.

And we fhall prove that this Perfon, in the
feveral Methods that I have opened, hath pro-
ceeded to accomplifh his traiterous Deligns of de-
throning the King: Nay, he hath faid, ’tis re-
{olved among them, now that nothing .elfe wili do
it bur the poifoning the Hearts of ‘the People
with Hatred to their King, and Malice againft one
another. And when we have proved the Matter
fully, through all the Parts, we muft leave it to
the Jury, who, Iqueftion not, will do themfelves,
and all other Proteftants Right, as well as their
Prince.  We fhall now go to our Evidence, and
firlt we will call Mr. Everard ; but, my Lord,
I would only firfl obferve to you, that this Gen-
tleman, Mr. Fitz- Harris, and Mr. Bverard, were
both imployed in the French King’s Service, and
there acquainted together, Mr. Everard cam.
early off, and became a Proteflant, leaving the
French King’s Service, becaufe he found their feve-
ral Plots and Defigns upon England. Then comes
Mr, Eitz-Harris to him, and becaufe he looked up-
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on Mr. Everard not to be rewarded according
to his Merits, invites him over, with t‘elling him
thofe things that the Witnefs himfelf will tell you,
back again to the French Intereft.

Then Mr. Everard was fworn.

Fitz-EHarris. Look me inthe Face, Mr Everard.

Mr. Everard. 1 will, Sir.

M. Attor. Gen. Will you acquaint my Lord,
and the Jury, how you came firft acquainted wich
the Prifoner, and then tell the feveral Paflages

between you.
M. Sal. Gen. Tell your whole Knowledge of

this Mater. _

Mr. Everard, My Lord, I came acquainted
ewith Mr. Fitz. Harris beyond Seas, when we both
were in the Freich King’s Service, and upon Con-
ference with him of late, efpecially about the
beginning of February laft, he renewed his Ac-
quaintance, though at feveral Times before we had
{feveral Difcourfes, whereof 1 did not take much
notice : But in thofe Meetings in IFebruary lalt,
and in thofe Vifits he paid me then, we had fe-
veral Difcourfes tending to reprefent the Difad-
vantages and Sufferings I fuftained, for adhere-
ing to the Proteftant and Englifh Interedt 5 and
befides comparing 1n the other Balance, wnat
Advantages I might expect if 1 would re-ngratiate
myfelf into their Intereft.

L. C. ¥. What Ingerelt.

Mer, Everard. The French and the Popifh Inte-
reft. And there was an Opportunity in my 1 lands,
wherein T might be ferviceable to mylelf and
others 5 and he told me there were {everal Per-
fons, among whom were fome Parliament-Men,
that did adhere to the French Interelt, and gave
an Account to the Freach Ambaflador of every
Day’s Proceedings : And as I was looked upon to
be the Author of a Kind of Pamphlet, that was
called, Air Anfwer to the King's Declaration, con-
cerning the Duke of NMonmouth ; therefore 1 {hould
be fit to ferve them, efpecially to make fuch another
Pamphlet to refle€t upon the King, and alienae
him from his People, and his People from Inm,
Whereupon I told him I would do any thing that
was for my true Intereft, but I did conceive with
myfelf, that that was none of it. He appointed
a Time when we fhould meet agains but] fent him
a Note, I could not meet poflibly that Day, which
was Monday, as I remember the 21/} of February :
However he was impatienr, and came to me, and
told me he would give me Heads and Inftroctions
tending to that Pamphlet I was to write, to fcan-
dalize the King, and raife a Rebellion, and alie-
nate the Hearts of the Kingdom, and fer the
People together by the Ears.  Upon this he gave
me fome Heads by word of Mouth : As foon as
I parted from him, I met with one Mr. Sawile of
Lincoln’s-Inn, and as foon as I met with him, Tac-
quainted him with what was pafled, and told him
I wifhed rather than ten Pound I had met him
{fooner, half an Hour before, Why, what s the
occafion, fayshe? Why, faid I, thereisa Perfon
that hath had fuch and fuch Difcourle with me,
and one of his main Errands, among(t others, is
for me to write a fcandalous Libel reflefting upon
his Majefty and the Government. And upon this
I faid, Mr. Savile, I fhall not confer with him any
further, unlefs I have Somebody by to witnefs
what he fays 3 he fpeaks moft commonly Fresnch,
and fometimes Englifh, and therefore it muft be
one who underftands both the Tongues well, So
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we went into the City together that Afternoon to
one Mr, Crow’s, whois a Silkman in Quecir-fireet |
faid we, Sir, you are a moderate impartial Man,
and underftand French, we defire you wiil be pre-
{ent to over-hear fome Propofals that are made
to me tending to fet our Country together by
the Fars, and he comes froma Popifh Party. Mr,
Crow faid, he would be willing to undertake any
thing to ferve the Proteltant Eugli/h Intercit, bug
he would nor undertake to fpeak Frouch fo well as
to be able to underftand all nice Paflages, and
Words that might be propofed.  And then Mr,
Savile and Twentto Mr. Smith, a Dui bz Gentle-
man, and made him the fame Propofal I had
made to Mr. Crow, deliring him that he would
come and over-hear our Difcourfe, and I would
place him m a fic Place.  Mr. Smith affented to
the Propofitions, and faid he would, My, Smith
afked me what Day and Trime we were to meet ;
1 rold him, To-morrow at fix or feven o’Clock
at Night at my Chamber in Gray’s-Tin : But fur-
ther, he faid, we mull have other Witneflis, for
one Witnels would not be fuffictent 3 o we went
to the Exchange Coflee-houfe, and there we met
with Sir [lam aller, to whom we made the
fame Propofal; that fince we mult have fome that
underftood Freachd, and keep the thing fecrer, nll
It we-¢ e to have 1t come out, he would pleate
to undertake it S [Pl I edler promiled to
come, but failed the firfl Meetings, which was to
be on the Tueldiy 5 then we went to another
Lrench Mirdhantg, who was propoied by Mr, 8.:-
e, but he was ot withm @ So tien we muolt re-
fy upon one Witnelds for chat Meetng,  Mr, Fitz-
Harris, was to meet me about two o’Clock at my
Chamber in Gray’s-Jiiry where Mr, Sinith and Mr.
Savife were to meet likewite, and they came firfl
to the Tuavern juft at the Corner of Frller’s-Reits,
which hath 2 Profpect into the Court: And from
thance I faw Mr, Fitz- Hariis in the Court peint-
ing to another Gentleman chat was with him, up
to my Chamber, and he was walking fulpicioufly
up aad down, Then [ went out of the Tavern, and
came up to my Chamber, and after a Itele while
Caprain £2:2- Hairis came up 1o my Room 5 I pla-
cedd hum i another Room, where my Wiie was,
and fhut the Doer to, whillt I fent word to Mr.,
Snitih to come into the outer Room and fhut him-
lelf into my Clofee,  There was Mr, Smith in the
Clofer, and there was an Hole or two for the pur-
pofe made through both the Planks of the Boards
andHangings, but theHangings hung over theHole
that 1t might nor be difcerned by Mr. Fitz-Harris;
and e could vaife ir, and then fee who was in the
Room, and hear their Words ; for I placed my
Chair towards the Clofer, which had an Angle out-
wards, and now and then [ did ftand againit the
Hole, and now and then fat, to give Mr, Smith
Advantage, and to give Mr, Fitz-Harris no Sul-
picion,  When we were fo placed, Mr. Fifz-Har-
715 afked me what [ had done as to the thing pre-
pofed, this Libel that I was to draw up 5 Iiaid, 1
was bufy, and had not been able to finifh it ; but
here are fome Heads of it, faid I, and fhewed him
half a dozen Lines drawn up together 3 and when
I had read them, Sir. faid I, is this your Mind 2
Yes, faid he, but I muft add much more than this
istoit, Then Mr, Fitz- Harris proceeded to give
me further Il]ﬂ:l‘l]&iﬂns; and {o répeated what
Inftrutions he had given me before, that the King
and all the Royal Family muft be traduced to be
popifhly and arbitrarily inclined from the be-
n _

= ginning,
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beginning, that King Charles 1. efpecially had an
hand in the Jri/b Rebellion, and that Jikewife
King Charles I1. that now 15, did countenance the
fame, as did appear by his promoting thn!“e very
Ofhicers that were in the Irifb Rebellion, Fitz-Ge-
rald, Fitz- Patrick, and Mon!- Gariat,which fhould
be named in the Libel, DBelides that, the Aét
made at the King’s coming in, forbidding any to
call the King Papift, was meerly to ltop Peoples
Mouths, that they fhould not call him a Papift,
when he fhould incline to further Popery, and did
intend by his Actions {fo to do. And belides his
adhering fo clofely to the Duke of 2o7k’s Intercft,
was to be another Argument of 1, his hindering
the Dulze of 227k from coming to his Trial, and
:0 be proceeded againft by the Parliament, and
hindering the Officers that were put mn by the
Dulke of 2o#k from being calt out.  Another Ar-
CLIent Was, becaufe thole lfix'ivy Counlfellors and
Juttices of the Peace, that did adbere to the Pro-
eftant Intereft, were turned out of all places of
‘Trufl 5 and befides, he faid, 1t did appear to the
People confequently, that the King was confcious
to himiclf, that he was as guilty as his Brother,
an! was as much a Papift as his Brother, and it
vas in the Peoples power as well to depole a pre.
{-nt Poptth Poffeflor, asa Popifh Succeflor 5 and
thar the People muft be ftirred up againit him,
and encouraged to blow the Trumpet, and efpe-
cially that the City and Common Council muft
be encouraged to ftand by the Parhament: And
feeing the King was fuch, that no hopes was to be
had of the Parliament at Oxo#, they were bound
to pravide for themfelves, and to advance fome
iiundreds or thoufands of Pounds to the Parlia-
ment to fettle the Proteftant Religion withour the
King, if Parliamentary Ways would not fucceed.
Thefe were fome of the Inftrultions.

Mr. dit. Geno Did be fay any thing that Day
alouta Reward you fhould have?

Mr. Everard. He Ipake in the general about a
Reward, but he fpoke more fully to that the Day
after s he did not then come {o much to Particu-
Jars: Then fome part of thofe Inftructions I writ
in my Table-Book, which is produced here,
and others of them 1n another Scroll of Paper.
He then defired to know of ine when the Scheme
of this thing would be ready 5 faid I, you may
come to-morrow 3 I will; fays he, come about
fix or {even a-clock in the Evening, In the mean
tme 1 wrica Leteer to Sir 773 am W aller wn French,
which [ fent by a Porter, and therein 1 faid,
Siry, you have miffed a great Opportunity of ren-
dring a great Service to the King, by not coming
0 fee me when you were expelted ; for the
Perfon, the Fresch Emiffary whem I {poke of 1o
you, hath propofed very fcandalons feditious
things to be written, and therefore 1 defire you
ot to fall, as you tender the King's Intercit, to
come to my Chamber ar fix a-clock ar Nighe,
Sir [ iliiam Ializr veceived my Letter, and came
thither accordingly 5 T placed Sir Btlliam I aller
sanother Roon, aid L pliced my own Chair ara
narrow Table near the place wherz Sir IPliam
Waller was, and there through the Wainfear and
Hangings we made a {lir, whereby Sic 277 iam
I7aller might fee into the next Room where Mr.
fitz-Harris and 1 fac: Bue before I placed him
there, 1 thewed Sir WPilliam [Valler two Copies of
the Inftruétions for the Libel drawn up. Said I,
Stir, here are two Copies which are both the
fame, and I defire you to counter-mark them, that
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you may know them again, and thereby fee what
Alteraton will be mades; for here are no Blots
now, and by that you will find the Alteration,
Sir William IValler, while my Back was turned,
counter-marked thofe Copies, I went into the nexc
Room, and [ had not been long there, bur Mr.
Fitz- Harriscame in 3 I placed the Table near the
Alcove, where Sir William IValler was, within
his hearing and feeing, Mr. Fitz- Harris afked
me what I had done in the buflinefs: Sir, faid I,
here are two Copies of it, pray, will you fee how
you like 1t? So he took one, and 1took theother.

My, Serg. Feff. My Lord, I mult interrupt this
Gentleman, for I {ee they continue to give the
Prifoner Papers,

Fitz-Harris. *Tis only a Paper of the Names of
my Witnefles,

L. C.7. Goon, Sir.

Mr. Everard. My Lord, Captain Filz-Harris
did read one Copy of this Phamphiet, and did
amend it ; he did add fome things, and ftruck out
other thirgs : Then faid 1, is this, Sir, according to
your liking ? Yes, fays he, but I mull add fome-
thing, for it is not yet full enongh ;5 but fays he,
this muft be fair copied out; for’us not fit for
the Freunch Embaflador’s Confeffor to read, who
fhould prefent it to the Iimbaffador.  Upon this
I told him it thould be done againit the nexe Day ;
but in the mean tme I told him, Sir, thele are
very treafonable Things, and this a very treafon-
able Projeét,  Oh, faid hey the more treafonable
the berter, and that will do the efiedt better.
What is that, Sty faid I? That s, fays he, to fet
thele People together by the ears, and keep them
clathing, and whillt they are fo in clafhing, and
miltrufting one another, the French (hall gain Flan-
ders, and then, faid he, we thall make no Bores to
aain England too. But, Sir, faid I, you fpoke of
fome Recompence for me, what fhall T have for
venturing this? Why, fays he, after this Libel is
delivered up, and that hath gotten you their Cou-
fidence that you are trulty, then I will gain the
French Confeffor, who is very fhy, and may fo well
be, becaufe one of the Confeffors of an Emba{la-
dor hath been already trapanned upon {uch an oc-
cafion. Therefore he .s very wary, but he muft
have an aflurance under your hand, which he {hall
have by this Libel ; and then in a few Days you
fhall have forty Guineas, and a monthly Penfion,
whicli fhall be fome thoufand of Crowns; for my
Matter the fiench King 1s nota Niggard as to thefe
Things. The Spamfb Embaflador is fo very nig-
oardly and penurious a Man, that he cannot keep a
Table; but {aid he, you fhall be well rewarded by
the Ireach King 5 and be not difcouraged by the
Danger, for Iam in as great Danger as you, AL
rer fome fuch Inftruétions, and lincouragements,
that Mr. Fitz-Harris gave to go on in the Work,
he departed 5 and 1 cannot well call any thing to
mind of more Particulars ; but upon Queftions
afked me, perhaps I may. But then at chat time, or
the next time, Capiain J/z- Harris gave me halfa
Sheet of Paper; for I told him 1 may chance to
forget part of your Inftructions, theretore pray write
what is your Mind; and in that paper he writ
down, that it was in the peoples power to depole a
Popifh Pofleflor, as it wasto oppolea Popifh Suc-
ceffor, and certain other treafonable Heads: The
half Sheet of Paper is to be produced 1n the Court,
under his own Hand, which he hath confeffed, be-
fides other treafonable Inftruétions, that he gave

me by word of Mouth, But he at that time de-
parted,



270

parted, and came the next Day to have a Copy of
the treafonable Libel writ out fair; and promifed
me to meet at the Boarded-Houfe, where we
ufually met in Holborn at Mr. Fafbion’s 5 and I did
there come and deliver hima Copy of this treafon-
able Libel, and he faid I fhould hear 1n a few Days
from him, and fhould have a Recompence, and
this fhould be but as an Entrance-Bufinels; for
I thould be brought into the Cabal, where {everal
Proteftants and Parliament-Men came to give an
account to the Embaffador, how things were tan{-
acted : But to-morrow, faid he, 1 cannot go to
receive the Libel back again, for I amto goto
Kuight's-bridge.

Fitz-Harris, Where there ?

Mr, Everard, To my Lord Howard’s ; for, faid
he, you have feen his Son often with me. My
Lord Howard is very civil to me, he was my Fa-
ther’s Lawyer, _

My Att. Gen. Will you atk him any Quelftions,
Mr, Fitz-Harris ¢

Fitz-Harris, Did you write this Libel ?

My, Everard. Yes, by your Inftructions I did.

Fitz-Harris, Do you believe I had any traite-
rous Intention in 1¢¢

Mr. Everard. Yes.

Mr. Serj. Fefferies. You faid, the more Trealon,
the better, Mr, Fitz Harris.

Fitz-Harris, Were you put upon this to trapan
others ?

Mr, Att.Gen, *T'is no Trapanning to afk them to
come,and hear yougive him thofe Inftructions, {ure.

Fitz-Harris, But 1 afk him this Queftion, Mr.
Attorney ; Was he put upon it to trapan others?

Mr. Everard. Can you mention any Perfon that
1 was to trapan?

Fitz-Harris, Were you put upon it to trapan the
Proteftant Lords, and the Houle of Commons?

Mr. Everard. No, ] was not.

Fitz-Huarris, Isthis the fame Libel that was read
1n the Houfe of Commons, upon which I was im-
peached.

My, Everard. Yes, ¥ believe, Mr., Fuiz-Farris,
it was,

My, Ait. Gen, Wr. Eveirard, becaufe he puts you
upon it, and to fatisty all the World, I afk you
upon your QOath, Did any Perlon whatfoever put
you upon this to trapan other Perfons, or to put
it into their Pockets, as ’tis reported ¢

Mr. Ezererd, 1 was put upon it by none but
Mr. Fiiz-Harris, of whom 1 afked, whar will be
the ule of this? Said he, we fhall difperfe them,
we know how.

My, At Geir. Did he tell you in what manner?

Mr. Everard. No, he did not tell how.

My, Att. Gen, To whom was it to be delivered?

Mr. Everard. 1 wasto deliver it to Fitz- Hairis,
who was to deliver it to the Freach Confellor, and
it was to be drawn 1n the Name of the Non-con-
formifis, and put upon them.

Mr. Serj. Feferies. What Religion 1s Mr, fr1z-
Harris of ¢

Mr, Everard. He was always looked upon to
be a Papift. |

Fitz-Harris. When did you fee me at Mafs?

M. Att. Gen. Hath he not owned himfelf {o?

Mr. Everard. He hath owned himfelf at {everal
times to be a Papift,

Mr. Sul. Gen, What did he fay to you about
your being a Proteftant, and what caufe you had
to turn to the Popifh Religion?

Mr, £verard. He faid, [ was under great difad-
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vantages, and had much lofs by leaving them, I
had better have adhered to their Intereft flill. He
had this Difcourle with me at feveral Meetings,
and gave me feveral Vifis, fome at my Chamber,
fome at Gray's-Inn Walks, fometimes at the houfe
with black pofts in where we talked of feve-
ral things,

Mrs. Fiiz-Harris, 1 am forry he kept fush 2
Rogue as you are Company.

L C.7. Officers, take her away, if fhe can®;
holl her Tongue, and give better Language.

Fitz-Harris. She will fpeak no more, my Lord.

L. C. ¥. Stand ftillthen, and be quiet.

M. it Gen. What was your Difcourfe at the
Ale-Houlfe,

Mr. Liveraid. To give Inftructions to fet the
People together by the ears; and one moft effec-
ral Means was by feandalizing and libelling the
Government, and efpecially the King.

Mr. Foues. Did any body elfe afiift you in draw-
Ing the Libe] ?

Mr, Everard. There is at the latter end of the
Libela Paragraph that was taken out of another
Book ; there was a fcandalous Libel that was
brought by the Woman that carries Paper-Books
about, and out of that, o make thort Work,
and out of The Charafter of o Pupifh Succeffor, in
which he faid were many things material, e
would have fome of the Expreflions of this Libel
taken: So [ copied fome of the Queries out of
that Paper, which was luid to be a Letter intercepted
to Keger L' Efirange, and that Day that ] was un-
der Lxaminanion before Mr. Secretary Fenkins, that
Libel lay before him upon his Table, He afked
me 1f I had feen that, I told him yes, for I had
copied In that Paper that was the Libel, thole

Queries 3 and then, faid he, here is a Warrant to
be given out againft Custss for it

Mr. Ser). Fefferies. After fuch time that you had
carried him the Copy that Sir 77%i/7am: had marked,
and ke amended it, did you thew i Sir 77i/5am
IWaller prefently ?

Mr., Everard, Yes, immediately 5 and I afked
him, Sir, fays I, is there any Alteration ? Yes, faid
he, I fee Alterations, and fhew’d them one. Do
you know the Difference of Hands, faid 1? Yes,

laid he, I do, and fuppofe will give you an Ac-
count of 1.

Mr, Folujcer. My Lord, T humbly beg Mr, Eve-
rard may be afked who thole Parliament-men were
that were to concur with the French Embaffador
in this Defign ?

L.C. 7. Did he name any Parliament-men ?

Mr, Everard, No, he did not, he faid, 1 fhould
know them hereafier.

1. C. ¥. Then he did not name any ?

Mr, tverard. No, he did not.

Mr. A, Ger. Then fwear Mr. Smirh, {which
was done.) Pray, Sir, will you look abour, and
give an Account what you know,

Mr. dmith, Will you have an Account how it
came firfl to my knowledge ?

My, At Gen, Yes, the whole, from the bottom
to the top, from the beginning to the end.

Mr. Smith, 1 remember, about the 22d or the
21ft of Feb. cither one or the other, Mr. Everard
and one Mr. Savile came to my chambers, and
told me the fame Defign that Mr. Everard hath
repeated before, and that there was an Irif Gent.
an Officer of the French King’s Army, that was to
manage the thing ; he was one that could fpeak
French very well, and they defired me to be con-

cerned
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cerned in it, becaufe I underftood Freseh. Upon
this I told him, I would willingly undertake fuch a
Bufinefs, if I thought there were any convenient
place in the Room where I might hear, and fee,
undifcovered. After he had told me, as he has
before told your Lordfhips, that it was to make a
Difference between the King and his People, and
to mifreprefent the King, as I fhall inform you by
and by, I went to his Chamber after we had
{poke to Mr. Crow, who would not undertake to
fpeak French fo well asto be capable of under-
ftanding all; but at lalt we met Sic William Wal-
ler, who undertook the Matter. I walked imme-
diately after Dinner to the Chamber, and faw
the Conveniences, and the next Night we expe-
ed Sir W, IV aller 3 but be not coming that Night,
1 went into the Clofet my felf till Fiz-Harris
came according to the Appointment, When Fif2-
Harris came, there were two Chairs fer, one
Chair next the Clofet where I ftood, and ano-
ther oppofite againlt me; that oppofite againft
me, was that where Mr, Fiz-Harris fat, and
Mr. Everard was next clofe to me, and [ looked
out through the Hole, and 1 heard there were
fome little Difcourfes about the Bufinefs in hand,
At Iaft Mr. Everard ftands up, and goes to the
Side-board, and brings a picce of Paper, about
half a Sheet, as] think, with him 3 and he read
ir, which was a feditious kind of Paper, which I
fhall tell you of by and by: And he afked him
in Freneh, whether this were agreeable or no; to
which the Gent, anfwered, it was well, but fome-
thing muft be added to it Upon this, Mr, Eve-
rard took out his Note-book, and read fome things
therein, and then Mr. Everard defired him to in-
ftance what Feads he would have more than were
there. T'owhich Fifz-Harrisreplied, that he would
have him to reprefent the King asa Papift, which
nught be demonftrated by feveral Reafons : Firft,
his adhering to the Duke of 2or%, and perempto-
rily refolving to efpoufe that Intereft. The fecond
Rexfon was, the preferring {uch as were the Duke’s
Creatures, both at Sea and Land, and keeping in
Office thofe that were preferred by the Duke,
known Papifts 5 and this wasalfo another Reafon
to prove that Head of the Inftructions, that the King
after his Reftoration procured an A to be made,
that it thould be Treafon for any to calt him Papift ;
and this was only that he might the better, and
with more eale, introduce Popery into England.
He charged likewife King Charles 1. to be a Pro-
moter of the [7fb Rebellion, and that Charles I1.
furthered and approved it; that is another Inftance,
That the Parliarnent at Oxford was only a Shamto
delude the People, and that fuch a King was not to
be trufted with fuch a People, neither as to their
Lives, Liberties, or Religion ; but that the Peo-
ple muft provide for themfelves in time, and blow
the Trumpet boldly, Another Inftance was, as it
was the undoubted Right of the People to make
laws againft, and to oppofe a Popith Succeffor, fo
they might depofe a Popith Pofleffor, To this
Effect was the Subftance of what was faid.

Mr. At Gen, Did he name a Reward that Mr,
Lverard was to have ?

Mr. Smith. There was a Reward mentioned,
but I don’t remember any Particulars.

Mr. Att, Gen. Did he tell who fet him on work?

Mr. Smith,  He faid, if they did but fet Eng-
lnad together by the Ears, the French would get

‘anders, and at length prevail here, and Mr.
Eyerard thould get an Intereft in the Common-
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Council, and make it ‘his Bufinefs chit thiey ﬂl“dgld
make a kind of an Addrefs to the Parliament,
and promife to ftand by them with their Livesand
Fortunes in oppofing Popcry, and Arbitrary Go-
vernment, and if Parliament-ways failed, to affift
in another way ; and if the King hindred the
Duke of Zork to come to a legal Trial, that then
they fhould take other Courfes.

Mr. A, Gen, What did he defire from Mr.
Everara, when he {cenied to boggle at his In-
ftructions ?

Mr. Smith, Mr. Everard fard, he would do thefe
things, yet he was in great Danger; why, fays
Mr., Fitz-Harvis, fo am I, and a great many more,
What other Conference was between them, 1 know
not, for I never faw them toggther after,

Mr., Ser), Fefferies, Look you, Sir, 1s this the
fame Perfon?

Mr. Smith. Yes, Idid know him to be the fame
Perfon that Night he was taken,

L. C. 7. You could fee him whete you were?

Smith. My Lord, I faw him clear enough, there
were three Candles-lighted, and I was as ncar to
him as I am to your Lordfhip.

L. C.¥#. You were not in the Room?

Mr. Smith, I wasin a liule Clofet clofe by,

My, Ait. Gen, You know nothing of the Paper
of Inftructions?

Mr, Smith, Iremember he told me of fuch an
one, butIwas not there the fecond Nighe.

S Fran, Withins. Mr. Everard faid they were
Treafonable things, what then faid Fitz- Harris

Mr, Smith, He faid, the more Treafon was in
them, the better.

Mr, Serj. Fefferies. And the Particulars were to
fet the People together by the Ears, and to bring
in the French King, '

Mr, Smith. It is all one in Terms,

M, Sery, Fefferies. How was it ?

Mr, Smith, Thatthe King and the People thould
be fet at variance, then the French King would
fall upon Flanders and Holland, and afterwards
would take FHugland in his way, and make no
bones of it.

Mr., Serj. Fefferies. Will you afk him any Quel-
tions, Mr, Fitz-Harris ?

Futz-Harris, Do you believe that I did it witha
trealonable Intention ?

Mr, Smith, Sir, Iam not to judge of that, I am
not of your Jury, nor to anfwer any fuch thing,

Fitz-Harris, What do you think, Sir, pray?

Mr. Smith. You could have no good Defign to
bring about by any fuch Matter (I think) as chis
Paper is.

Fitz-Harris. Is this the fame Paper that was
read in the Houle of Commons ?

Mr, Smuth. Siry T was not of the Houfe of Com-
mons, I don’t know what was read there.

Mr. Fobufon, Mr. Everard did feem to hintat a
Delign amongft {ome Proteftant Lords, and Parlia-
ment-Men, and others, Diffenters from the Church
of Euglandy 1 defire to know whether Mr. Smith
heard thofe Words?

L. C. f. That was not the firft Night.

Mr, Smith, I did not hear it.

L.C.¥. Look you, Mr, Fobufon, Mr. Smith was
not prefent at the fecond Meeting, then Sir 271/,
Waller was there, it was only the firft Night M.
Smith was there, and he fpeaks to that, There-
fore as to the Alteration of the Copy, and fome
other things, he tells you that was done the fe-

cond Night, and then was the Difcourfe concern-
I Ing
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ing the French Qonfﬁﬁ“or, and -thofe other things
which you mention.

My, An. Gen. 1believe the Jury mifapprehend
Mr. Everard 1n that too.

L. C. 7. It was only what Fifz-Harris told him.

Mr. Att. Gen., But I fee the thing fiicks with
the Jury; therefore, I would fain afk Mr, Everard
this Queftion, Did you declare any fuch thing, or
was it Mr. Fitz-Harris thattold you?

Mr. Everard, Mr, Filz- Harris told me, that fe-
veral Parliament-men were joined with the French
Embaffador to give him an account of things, but
he told me belides, that it muft be drawn up as 1t
were'in the Name of the Nou-Conformifts, to fa-
ther it upon them ; yet when there was one word
in it, Thou, as if it were in the Quakers Name,
no, fays he, it muft not be fo, but it mult be un-
der the Name of all the Nou-Conformifts, that 1t
may be common to all the difcontented Parey.

I.C.¥. So you muft take the Senfe of this
right, Gent, It is not, Mr. Everard tells you, fome
Parliament-Men and Lords were engaged in this
bufinefs, but Mr, Fiiz-Harris's Defign was to en-
cage Fverard, and he urged what he could to en-
courage him to it.  So that the Arguments he ufed
were, that fome Lords and Parliament-Men were
engaged in this, to encourage him to go on.

Mr. Fobufon, >Tis true, my Lord, {o that here
does appear there was fome other Interelt than the
French Interelt 1n this matter, if what Mr, fitz-
Harris {aid was true.

My, At Gen. Fitz-Harris{aid fo, toengage him.

L.C.¥. Look you, Mr. Fobifon, we doallverily
believe and hope, there was no fuch thing as that
any Lord, or any of the Commons of Eugland
were {0 engaged 5 1t was his Intereft, as Mr, Fifz-
Flayris took it, to mention 1t fo, to engage this
Gentleman,

Mr, Everard. 1 did not fay Lords.

L.C. 7. What did you fay then?

Mr, Everard, Parliament-Men 1n general.

Mr. At Gen, Then {wear Siv WWilliam Waller,
(which was done.)

Siv Fran, IWithias, Pray, Siv William, will you
oive an account of what you know of this matter.

Sir IVl IWaller. My Lord, the laft time I was
here in this Court, being fummoned to give in my
Evidence, I did make fome difficulty of it, upon the
account that this Perfon was impeached by the Com-
mons of England 1n Parliament 3 but M, Juftice
Fones having declared the Law required me in fuch
a Cafe to give in my Evidence, I am now ready
to give it in, and fhall do 1t ac briefly as I can,

L.C. 5. Well, Sir, pray go on.

Sir JVill, Waller. My Lord, upon the 22d or 2 5d
of Feb. 1alt, Mr. Everard met me in the City, and
told me, he had a bufinefs of very great concern-
ment to difcover to me; whereupon, my ford,
we went into a place where we might convenient-
Iy difcourfe together ; and he told me, in fhort, that
Mr. Edw. Fiiz- Harris, that unfortunate Gentleman
at the Bar, had been with him feveral times, and
endeavoured to engage him in a Bufinefs, which
would in effeft turn all into Confulion in England,
and render the King very odious 1n the fight of
his Subjeéts, Many things he did there tell me,
and earneftly preffed me to join in this Defign, to
endeavour the Difcovery of it. I was indeed at
the firft fhy of meddling with it, being no way in
the Commiflion of the peace, and fo not liable to
engage In a Bufinefs of that Nature; but I was

afraid o difcourage Mr, Smith, who voluntarily
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and ingenuoully offered himfelf for the Service of
his King and Country : But I did not go that AE
terncon, being willing to hear whether the Bufinefs
went on, and was likely to come to any thing,
The next Morning Mr, Everard writ to me this
Letter (pluckmg out a Paper.)

Mr. Juft. Delben, Readit, Sir,

Sir 77ill, Waller. My Lord, in effelt it wastlys,
to let me know, Mr. Smith had been with him the
Night before, and that according as they had laid
their bufinels, Mr, Fitz-Harris did indeed come,
and had fome Difcourfe in the hearing of Mr, Smifh
feveral things beyond what they had acquainted
me with, things of the highelt nature imaginable ;
and therefore he earneltly prelled me, as I rendred
the Wellare of my King and Country, that I would
not fail tocomethat Afternoon to be an Ear-witnefs
of the treafonable Practices that were in hand. I
looked upon myfelf then obliged to go, and did,
according to the Directions he gave me, ¢o about
three of the Clock in the Aftefnoon to 4 Tavern at
the lower end of Fuller’s- Rents vear Gray's-Ins,
and there we were to difcourle further of the Bufi-
nefs. 1 had not been there long, but I looked out
ofa back Window, and fpied Mr. Fitz- Hai ris with
another Gent. in a brown-coloured Suit, walking;
juft before Gray’s- Inu Door, 1 don’t know the name
of the Courr, but there I faw them walking, butin
their going, he frequently looked upat Mr. Fverara’s
Chamber, and pointed at ir, 'When he was cone, 1
told him, 1t may be Mr, Fitz-FHarris may come
fooner than the Hour appointed, therefore I think
it will not be amifs to go withour further delay to
your Chamber, and fee what Conveniency there may
be to lie fecret, where I may be both anye and an
Ear-witnefs, I went to his Chamber, and when T
came into the Room, there was a little Clofer, which
I thought not fo convenient for me, and I rather
chole to look about if I could find another place
more convemient,  In fhort, in the next Room
found by my Cane there was a Door, and Hlngings
over it, I'turned up the Hangings there, and 1n the
Door there wasa Crevice, which [ opened a little
with my Kuife, and ripped a Hole in the Hangings
which locked into the Room where the Gent. was to
be, And before Mr. Fitz- Harris came, Mr, Eve-
rard had given mea large Account, much after the
fame manner that he hath given in his Teftimony
here, and be fhewed me two Papers. I took the
two papers, and gave them a private Mark, that 2
might know them again; and withal we placed 2
Table and a Chair ready again{t Mr., Ftz- Harris's
coming n, and agreed that he thould be placed fo,
as that through the Hole I might have a full Sighe
of im : But left by an Accident he fhould be re-
moved from thence, 1 defired Mr. Everard to afk
him three Queftions. "The 1t was, Whether he had
not married a Daughter of one Captain Fined, whole
Father was killed in his Majefty’s Service. The 2d
was, Whether, as he read over the Paper, it was
drawn up according to his Inftrultions, And the 3d
was, Who was the Perfon that thould recompence
M. Everard for running {o greatan Hazard, Ac-
cording to thefe Inftruttions, the Table being
placed, and every thing in Order, about feven
o’clock, orbetween fixand feven, Mr. Fitz-Harris
came 1n, and being fat down, he beganto afk fome
Queftions ; amongft others——

[ Then fome Complaint was made by the King’s

Council, of Papersgiver to Mr, Fitz-Harris]

Filz-Harris. Pray, My Lord, Ibeg that Paper
may be given to my Wife again,
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Mr. At Gen, 1 pray it may be given to the
Court.

Mr, Serj. Maynard. 1 pray it may be read.

Mz, Sol. Gen, ’Tis not the Duty of a Sollici-
tor to bring Papers, he was only appointed by the
Court to run of Errands; he is not to advife, or
furnith with Matter of Defence.

Mr. Serj. Fefferies. My Lord, this is an Offence
committed in the Face of the Court, therefore we
pray the Perfon that hath done it may be com-
mitted.

Mr, Juftice Dolben. It is nothing but the Re-
folutions of the Houfe of Commons ; give it him
apain,

L.C. 7. Y Mr. hitaker lies there to trouble
the Court, we {hall find another Place for him,

My, Sol. Gen. My Lord, Mr. Whitaker hath
done his Duty now, and what Service your Lord-
fhip appointed him; fo I think he may be fent
away, for here is no more Bufinefs for him.

SielVill. Waller, Mr, Fitz-Harriscamein, I think
it was between fix or feven” o’Clock, and coming
there, he fat himfelf down in the Chair prepared
for him ; and Mr. Everard, according to the In-
ftruttions I had given him, did aflkk him feveral
Quettions 5 but Mr, Fiiz-Farris did afk him, firft,
whether he had finithed the Paper according to
fome Inftruétions he had given him, Mr. Everard
produced two Papers, the one was the Copy of
the other, as I counted. Mr. Firz-Harris had one
aiven into his Hand, and the other Mr. Everard
had, Mr. Everard, alter hehad reada little in it,
did afk, whether this was drawn up according to the
Inftructions Mr, Fuz-Hariis bad given : He an-
{wered, 1t was exactly according to the Inftructions
he had given him, After he had read a liitle fur-
ther, fays Mr, Zverard to hio, This is a Bufinefs
of very dangerous Confequence, what Reward fhall
I have for running fo grear a Hazard? He told
him again thus : Sir, {iys he, I think I run an
equal Hlazard with you 5 for you havea Paper un-
der my Hand, which will render me liable todan-
ger. And then he went on and read further 5 and
if Mr. Attorney will pleafe to let me fee the Pa-
per, there is one particular Claule in it that I took
ipecial Notice of,

M. Ait. Gen, Would you have the Libel, or
the Paper, Sir Filliam ?

Sic ZVHl IV aller. The Libel, Siry (which was
given him,) There was one Paffage in it which I
remember, and it was this ({peaking of - the King’s
preferring Perfons that were engaged in the late
Irifp Rebellion) the Paper was firft (prefers) but
fays Mr, Fitz-Harris in French it muft be (has pro-
moted :) Several Paffages of this Nature I heard
himalter, and 1 faw him alter with his Pen.  For
after fuch Time as Mr. Fitz-Harris was gone out
of the Room, I went immediately into the Room
where Mr, Feerard was, and took Notice of the
Paper, and the Ink upon the Paper was hardly dry.

Mr, Att. Gen, Look upon that, thatis the Ori-

ginal, and the other the Counterpart,
S /7ill. Waller, Herc is the Mark, (then point-
Ing to the bottom of the Paper,) Thele two Pa-
pers 1 marked both together, and this is the
Paper, Sir, was mended. I do remember it more
© Patticalarly, for this Paper I had in my own Cuf-
* tody, and figned it afterwards.

L. C. ¥ Well, goon.

Sir Wil 1Valler. He was afking him, Pray Sir,
fard he, what Reward fhalll have? Why, fays Mr.,
Fitz-Harris, you fhall be very well paid, you fhall
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not need to fear, you fhall have all-manner of En-
couragement., ThisBufinefs will bring a confider-
able Advantage to you, and you fhall be other-
wife preferred than what you were in the French
King’s Service, Says he, you cannot but know
how you have been flighted and negle®ted, not-
withftanding the Service you have done ; and the
French Embaflador is the Perfon that is to recoms
pence you for your Pains ; and he {fpoke of forty,
but truly I did not hear whether 1t were Guineas,
or what it was, that he fhould have for :prefent
Payment 3 and I heard him fpeak fomething of a
Penfion, he named three thoufand Crowns, but
whether annually, or how, I cannot tell. Pray,
Sir, faid he, what fhall I do in this Cale, for I do
not know, I am butin a low Condition, and have
occafion for Money ¢ Why, fays he, the French Em-
baflador will fupply you, and you fhall certainly, a3
foon as the Paper is perfected, have your Reward;
and, fays he, there are a great many more that
we have employed in Bufineffes of this Nature, to
create mifunderftanding between the King and his
People, by which Means the French will eafily
over-run Flanders and the Low-Conntries, and then
Eugland will become an eafy Morfel. And this
1s the Subftance of what I remember.

Fiiz-Harris. Do you believe 1 had any fuch
Defign as Treafon in it ¢

Sir Will. Waller. I cannot fay any thing to that,
I only fpeak to Matter of Fatt.

Mr. Att. Gen, Did he declare he had many
more-employed in the Service ?

Sit 74l Waller. Yes, he did fay fo. And faid
he, there are two Parliament-Men that frequent
my Lord Shaftefbury’s, who my Lord does not
fufpect, that do come and found him, and then
go and acquaint the French Embaflador with all
they can dilcover,

Fitz-Harris, Is this the fame Paper, by the
Oath you have taken, for which I was impeached
by the Commons in Parliament ?

Sir Will. Waller. Yes, °tis a Copy of the fame
Paper, and that Paper I did read in the Houle,

Mr, Att, Gen. *Tis the Original,

Mr, Fobufon, My Lord, 1 defire o afk Sir /7.
JValler one Queftion : Sir, you have heard the In-
dictment read, then pray tell us whether this very
Libel be exprefied in the Indiétment according to
what was delivered in the Houfe of Commons ?

Mr. Aitor, Gen. You fhall hear that by and by
yourfelves. For you fhall hear the Paper read to
you with the Indiétment.

Sic Will, Waller. This is & Copy of that Paper.

Mpr, Fobufon. (Foreman of the Jury.) Does Mr.
Filz-Harris ftand impeached by the Houle of
Commons upon the fame Treafons mentioned in
the Indiétment ?

Sir Will, Waller, Yes, Sir.

Mr. Ast. Gen. Upon the fame Treafons ?

Stc Will. Waller.  Upon this treafonable Paper
he does. Foras foon as ever I had communicated
this Paper to the Houfe, and I had made my Re-
port of the treafonable Tranfactions of Mr, Fitz-
Harris, the Houfe immediately proceeded to the
Impeachment,

Mr. Sol. Gen, Daes the Impeachment mention
that Paper ; or what particular “Treafon he was
impeached upon ?

Siv Wil Waller. 1 know nothing of that, But
upon this Paper that Impeachment was grounded,
that 1s all.I can fay.

. Mz, Sol, Gen, "That this Libel was {poken of in
- N n the
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the Houfe of Commors, 1s true; bat.it does not
appear -upon the Impeachment, ‘that -he was im-
peached for that Libel.

L. C. ¥. Hawve youany more Witnefles ?

Mr. Ait. Gen, Yes, we have to other-Matters,
But we defire to let them alonetill the Libel be read.

M, Fobnfon. My Lord, webeg we may havethe
Comparifon of the Libel with the Indiétient,

Fiiz-Harris. 1-would.afk Siv William Waller-onc
Queftion more upon his Oath, whether he had
any Defign of trepanning e, or any :body elie
in this thing?

My, Sol. Gen. Had you any Defign to trepan
the Prifoner, or any body ?

Sir #ill. Waller. No, Mr, Fitz-Harris, indeed
not .

Fitz-Harris. 1 looked upon you always asa
Perfon that was my Enemy.

Mr. Att.Gen, What, becaule you werea Papilt ?

Fitz-Harris., No, it was upon another account,
I appeal to Mr. Jult. Dolben.

M-, Juft, Dolben, What do you appeal to me for?

Mr, Serj. Fefferies. Have youknown Mr, Fitz-
Harris betore, Sir William 2

Sir Will. Waller. Yes, many Years,

Mr, Serj, 7eff. What Religion was he reputed
to be of ?

Sir Will, Waller. A Roman Catholick.

Fitz-Harris, Tam not bound to continue fo al-
Ways.

Mr. Fones. Shew your Converfion,

Mr, Alt. Gen, Pray let the Libel be read.

[Then the Paper was produced.]

Mr. Ait.Gen, Sic IV, Waller, and Mr. Evérard,
i5 that the Paper?

Mr, Everard. This 15 the Paper.

Mr. Ait, Gen, Is it interlined with his own
Hand?

Mr. Everard, Yes, for there are the Words (bave
promoled) that I faid before, he altered.

L.C.#. Gentlemen, pray mark this now, you
will hear the Claufes contained in the Indiétment
read, and you fhall hear this Paper read, and then
yourfelves fhall be Judges, whether it does contain
them, yea, or no.

M. Fobnforr, Wedefire to {ee it at the Bar,

Mr, Att. Gen, Here 1s a Copy of thefe Claufes,
you may examine it by that,

Mr, Serj. Maynard. *Tis not the whole Libel,
but only fome Claufes of it he is indicted for.

L. C.¥. Yes, Brother: But what they delire 13
only to fee whether fo much as is contained In the
Indiétment, 15 al{o in the Libel.

Mr. A, Gen. Pray fwear Mr. Afirey then ;
(which was done.)

L. C. 7. Look you, Gentlemen, this is one that is
intrufted with the Affairs of the Crownj; he is now
fworn, and I afk him this Queftion for your Satil-
faction: Mr, dftrey, are the Englifb Sentences that
are in the Indi€tment alfo comprized in the Libel ?

Mr, Aftrey. My Lord, 1 did examine this In-
ditment with the Libel at Mr, Attorney General’s
Chamber as well as I could, and they are i terminis
the fame 3 the Words in the IndiCtment, and the
Words in the Libel.

Mr. Fobnfon. My Lord, if all be not in the In-
ditment that is in the Libel, then perhaps there
may be fome Connexion with what 1s antecedent,
fomething to explain theofe Claufes the Indictment
mentions, {o that they may bear another Conflruc-
tion, Therefore we would have all read.

M, Sexj. Moynard, It muft be all read to them,

L.C. 7. Yes, Brother, it fhall -be wholly read
them, though it need not be exprefled de verbo-in
werbum in the IndiGkment ; yet for their Satisfa&ion
it fhall be wholly read to them,

Mr.Sol.-Gen. Thele Gentlemen are very cauti-
ous, ] percetve.

L. C. . Look you, Gentlemen, if you will at-
tend the Court, we will give you what Satisfa&ion
we can; pray, Mr, Solicitor, give them leave to
fpeak to the Court: What you defire, Gentlerien,
is reafonable enough, that you may hear the Libel,
to fee whether thefe are not Claufes taken out of a
Paper, which may have another Import in rhe
Paper than they have when they are aken outs
that is your Mcaning. .

Mr, Fobnfon, Yes, my Lord.

L.C. ¥. To that Intent you fhall hear the Libel
read diltinétly 5 you fhall have the very Claufes of
the Indictment by you, that you may look upen
them,

] Mpr. Al. Gen. The other part of the Libel will
0 it.

L.C.5J. Pray Mr. Atorney, don’t dire® me,
they fhall have the Inditment whilt Mr. Afrey
reads the Libel, that they may fee the Import of
the Words. You do not apprehend it aright -
Mr. Fobufon does not delire to fee whether Mr.
Aftrey read right, but whether thofe Claufes in the
Indiclment are of the fame Import in the Indi&-
meint, that they are of in the Libel; therefore
they mult have a Copy of the Indi@tment whilft
Mr. Afirey reads the Libel: And Mr, Afirdy,
pray mark thofe Claufes, when you come to thei,
for you will find they are difperfed up and down
the Libel,

Mr. Ajtrey. 1 do not fwear to that very Papek ;
but I believe you will find they are rightly taken
out of the Libel in the Indi¢tment,

Mi. Ait. Gen. This is the Copy of the Indi&ts
ment-Claufes.

Cl. of Cr. reads. Friend, I thank thee for the
Character of the Popifh Succeflor——

[Thex one of the Jury, baving the Copy in bis

Hand, and not finding it exa&, defired a irne
Copy. ]

Str Will, Ialler. Here is a true Copy of it, which

Itook my felf, and read in the Houfe.

(Then the Libel was read through, which was as
toliows. ]

The true Englithman fpeaking plain Englifh,
i a Letter from a Friend to a Friend,

¢ Y Thank you for the Charader of a Popifh
¢ R Succefior which you fent me, wherein our
¢ jult Fears, and the Grounds of them, are juftly
¢ fet out, But Iam in greater Fear of the prefent
¢ Pofleflor ; why do we frighten ourfelves abous
¢ the Bvil that is to come, not looking to that
¢ which 1s at hand ? We would cut off the Bud-
¢ ding Weeds, and let the poifonous Root lie ftill ;
¢ we would flop the Channel of our Evils, and
¢ Jet the Fountain ftill run : My meaning is this
¢ can Pylades know and act all thefe bloody Con-
¢ fpiracies, and not impart them to his dear Oreffes ?
¢ It Fames be confcious and guilty, Charles is fo
¢ t100: Believe me, thefe two Brethren in Iniquitys
¢ they are in Confederacy witih Pope and Eench,
¢ to introduce Popery and arbitrary Government,
¢ as all their Actions demoniftrate, The Parlia-
¢ ment, Magna Charta, and Liberty of the Sub-
¢ Jecls,areas heavyY okes which they would caft off
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to be as abfolute as their Brother of Framce; ¢ Réligion, as Oceafionand their Affairs required 2

and if this can be proved to be their only Aim
and Endeavour, why fhould not every true Bri-
ton be a Quaker thus far 2 Let the Englifh rife,
and move as one Man to Self-Defence, to open
Adion, and fling off their intolerable Riders,
Blow the Trumpet, ftand on your Guard, and
withftand them as Bears and Tygers. And fince
there can be no truft given to this goodly Couple
of Popifh Brethren, nor no Relief expeéted
from a Parliament ; trult to your Swords in
efence of your Lives, Laws, Religion, and
g’operties, like the ftout Earl of old, who told
a King, that if he could not be defended by
Magna Charta, he would be relieved by Longa
Spada.
¢« Yet to convince the World; that this Scottifl
Race is corrupt, Root and Branch, and Popifh
from the very beginning, be pleafed to confider
thefe Reafons following :
¢ The Grand-Father of thefe Men, Tames the
Scot, was of no Religion at the Bottom, but en-
tred by a Pretence of a fham Plot of the Papilis
again{t his Life, whillt really he collogued with
the Popifh Party under Hand ; s Mother,
his Kindred and Companions were French, and
Papifts ; when come into England, he wrote ro
the Pope with grear Submiffion, yet afterwards
thinking 1t for his Purpofe to cajole the Parlia-
ment, and write againft the Pope and Cardinals,
he fends a Scots Bird to blind the Eyes of the
Vatican Keeper with Money, and to fteal his
ieters from off the Roman File, and then he
crows as boldly as an unfufpected Harlot for
the Proteftant Religion and Intereft. *
¢ That Man’s Son Charles the Firft, held a {e-
cret Correfpondency with the Pope, calling him
his dear and holy Facher, as is to be feen in his
Letters recorded in Rufhworth’s Colletions :
Were not his Wife and Courtiers Papifts ? Did
he not countenance and promote the Rebellion
in Jrelaind 2 As the Irifh Grandees and his very
Commuflions teftify and declare, was there not
a Popifh Plot, and an univerfal Con{piracy of
the Papilts difcovered to him and his Confeflor
Land, and did they not pioufly ftifle ir, left
they fhould have difcovered the Nakednefs of
their Mother Church 7 Whillt that goodly Pro-
reftant Prince pretended to relieve the poor be-
fieged Proteftants at Rochel by his Confident
Buckingbam, did he not hold Correfpondercy
with the French Cardinal how to betray them
for a Sum of Money, (which his Obltinacy
with his Parliament made him ftand in need of,)
But they who fo ill approved themfelves to be
Heads of the Proteftant Church, Charles and
Land, did they not lofe their own Heads by a
manifelt Judgment of God? And was not the
talfe Heart of their Emiffary Buckingham, found
out by an Affaflin’s Knife ! -
¢ Butto come nearer to our Purpofe, thefe two
goodly lmps of our Days are ftark Naught,
arrived at the height of Wickednefs, and of
profefled Avbitrarinefs and Popery.
¢ As for Fames he was a Papift whillt he had
a Regimentin the French, and afterwards in the
Spanifl: Service beyond Seas. And as for Charles,
he was reported, ¢’re he came into Exnglaud, to
have been reconciled to the Church of Rosme in
one of the French King’s Country-Houfes ; and
fince they came in, how have they wheedled
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Have they not all along maintained fecret Cor-
refpondency with France and Rome 2 As Cole-
mair’'s Letters may fufficiently inftruét fuch whos
have not feen more fecret Memairs.

¢ But ler us come to examine their Ations,
which are a better Proof of their Hearts; were
not the Duke’s Servants and Confidents all Pa-
pifts * Witnefs his Talbats, Patricks, and other
Irifb Teagues. Were not the Duke and fuch of
his Creatures as were known Papifts, promoted
to all publick Offices of Truft, both at Sea and
Land? Witnels Bellafis, now a Traitor in the
Tower, Did not Fames, by Coleman, Throg-
morton, and others, hold open Correfpondency
with the Pope and Cardinals ? And could Charles
be ignorant of all this? Nay, he liked all o
well, that he hardly employed any about him
but Papifts, as Clifford, whom he made Trea-
furer ; or employed any abroad but Perfons of
the fame Stamp. Witnefs Godolphin, vwhom he
fent Embaflador inte Spain, as he did others
elfewhere 5 what more obvious than that, though
the Duke’s Treachery againft the Kingdom and
Proteltant Religion be fully made out, and the
People and Parliament feek to bring him to a
legal Trial, yer Charles obftrués Juftice, and
will not fuffer 1t 2 How can this be, but that he
ts jomed in Will and in Deed in all the Duke’s
Villainies, and that he 1s afraid to be difcovered
and found out to be a Papift, and a Betrayer of
his People and the Proteftant Religion? If he
was hearrily concerned for our Religion, would
he not oppofe a Popifh Succeffor, who would
infallibly overthrow it ? Can there be any Thirg
more evident, than that he continues the Duke’s
Adherents, and thofe who were advanced by
him m all Offices of Trult? And hath he not
terned out of his Council the moft zealous Pro-
teftants, fuch as Shaftefbury, Effex, and others,
and introduced in their Rooms other mere Tools,
or thofe that are popithly and arbitrarily affect-
ed ? Fath he not modelled all the Sheriffs and
Juttices throughout England, in Subferviency to
a popith Delign ? Was not Sir 2lliam Waller,
and Dr, Chamberlain, and divers others, turned
out of the Commifhion in and about Lendos,
merely for being zealous Profecutors of Priefts
and Papifis ? Doth not Charles all he can to
hinder the further Detection of the popith Plot?
And doth he not to his utmoft dilcountenance
the Dicoverers of 1t, and fuffer them to want
Bread ? And doth he not in the mean Time
plentifully encourage and rewarc” Fitzgerald and
all the fham Plotters ? Whereas Dangerfield had
8/, a Week whillta Forger of Plots againft the
Proteftants, he 1s caft off with Scorn, and in
Danger of his Life, fince he Iaid open the po-
pith Engineers, Is not Charles fo much in
Love wich his popith Irifh Rebels, (therein
treading 1n his Father’s Steps) that he promotes
Mountgarret, Carlingford, Iiuz-Patrick, and o-
thers, who were the Heads of the Rebellion,
to Honours and Preferment 5 though Charles
took the Covenant and a Coronation Qath to
preferve the proteftant Religion, yet hath he
not palpably broken them ? He made large Pro-
mifes and Proteftations at Breda tor the allowing
a perpetual Liberty of Conicience to Non-con.
forming Proteltants, but he foon forgot them
all : To what end was the A&, which was made

“ and played faft and loofe in their Profeffion of ¢ foon afier his Reftoration, prohibiting any to
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< call him Papift, or to fay he was popifhly in-
¢ clined, and render fuch as ihould offend, guilty
¢ of a2 Premunire ; but to ftop the Peaplt’s
¢ Mouthis whenever he fhould aét any Thing 1n
¢ Favour of Popery, as he was then refolved to
« do?’ '
¢ Tsit not manifelt therefore, that Scofch ths,
¢ Breds Promifes, Proteftant Profeflion, Liberty
¢ of Confcience, War with France, faving of
¢ Flanders, is all in Jeft to delude Proteftant Sub-
¢ je@s? Is it not apparent, that breaking of
« Leagues, Dutch War, Smyrna Fleet, French
¢ Mealures to favour their Conquefts, Lols of
¢ Skips, War in Chriftendom, Blood of Protel-
¢ tants, reprieving of pepith Traitors, is all in
¢ Earneft, and done in favour of Popery ? And
¢ are not his fair Speeches, his true Proteftant
Love to Parliaments, juft Rights, and Exgli/h
Liberties, his pretended Ignorance of the Plot,
and his hanging of Traitors to ferve a Turn
but in mere Jelt? Are not his great Debaucheries,
his whoring Courtiers, popith Councils, cheat-
ing Rogues, hellith Plottings, his faving of
Traitors, his French Penfioners, his Nefts of
Whores, and Swarms of Baftards, his Macks,
his cut T hroats, his horrid Murderers, his Burn-
ing of Loudon and the Provoft’s Houle too, his
fham Plotting, his fuborned Villains, his po-
pith Officers by Seaand Land, his Strugglings
for a popifh Succeffor, his Agreements wich
France, his frequent Diffolutions of Parliaments,t
his buying of Voices, his falle Returns, all of
them Deligns to ruin us in good earneft, and
favour of arbitrary Government? And Is 1t not
in order to this bleffed End that you fee none
countenanced by Charles and Fames, but Church
Papifts, betraying Bifhops, tantivy Abhorrers,
barking Touzers, popith Scribblers to deceive
the People, and fix the popifh Succefior’s illegal
Title? Are not Jefuits Counfels, French Aflil-
tance to conquer Jreland, {ubdue Scotland, win
¢ Ilanders, beat the Duntch, get their Shipping,
¢ be Mafters of the Seas? And ave not facing a
¢ Rebellion, the letting the Plot go on, the en-
“ deavouring to retricve the popifh Ciule by get-
¢ tinga ponifh Penfionary, abhorring Parliaments,
 who fhall betray their Country, enflave Pofte-
¢ rity, and deftroy themfelves at laft, Means only
¢ to fave a popifh traiterous Succeffor, and 2 pre-
¢ fene popith Pofieflor? fames and Charies are
¢ Brethren in Iniquity, corrupt boih in Root and
¢ Branch, and who {tudy to enflave Euglaud toa
¢ French and Romifh Yoke, 1s not all this plain ¢
¢ Have you not Eyes, Senfe, or Feeling? Where
¢ 1s the old £azlifh noble Spirie? Are you become
« French Afles, to{uffer any Load to be Jaid upon
* you? And therefore if you can get no Remedy
from this next Parliament, (as certainly you will
not) and 1f Charles doth not repent and comnly
with it, then up all as one Man. O brave
Englifhinen, look to your own Defence e’re it
be too late 5 rouze up your Spirits, remember
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< your Predeceflors, remember how that the af-
¢ {erting of their Liberties, juftified both by Suc-
£
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cefs and Law, the War of the Barons againft
wicked Counfellors who mifled the King. And
will younow let that go which coft them fodear?
Fow many opprefling Kings have been depofed
in this Nation, as appears in Records referred
¢ unto in that worthy Patrior’s Hiftory of the
¢ Succeflion ; were not Richard II. and Henry
¢ VI. both laid afide, not to mention others, and
¢ wasthere ever fuch a King as this of ours ? Was

< not King 7ebn depofed-for going about to embrace
¢ the Mabomeian Religion, and for entring into
¢ a League with the King of Mourocco to that Pur-
¢« pole ! Though Mabometifix and the King of
¢ Murecco were no fuch linemies to our Rights
¢ and Laberties, as Popery and the Iiench are.
¢« Isit not Time then that all fhould be ready?
¢ Let the City of London ftand by the Parliament,
for the maintaining of their Liberties and Fe-
¢ hgion in an extreme Way, it parlamentary
¢ Ways be not confented unto by the King, let
¢ the Countics be ready to enter into an A ffociation,
¢ as the County of Zork did in Henry the Sixeh’s
¢ Time,”

L )

L. C. 7. Gentlemen, now you have heard i
read, and you may obferve there is nothing in this
Paper can extenuate or mitigate the Claufes, buc a-
bundance to make them more horrid and exceed-
ingly aggravated.

Mr. At Gen. Then call Mr, Saville, who was
the Perfon My, Lverard did meet with, and ac-
quaint with this Bulinefs 5 (but he did not appear.
Then call Sir Philip Lioyd and Mr, Brideman. M}}
Lord, the next Prece of Evidence we fhall give, is
this 3 Sir WWilliam J¥aller and Mr. Everard do both
fay, that he gave part of his Inftructions under his
own hand ; we fhall produce the Paper, and prove
he acknowledged it to be his own I-and.

[ Then the Paper was produced.]

Mr, it Gen, Who writ that, Sir 2

Mr. Everard, Mr, Fitz-Harris,

Myr. A1, Gen. Are thole the Inftructionshe gave
you to frame this Libel?

Mr, Lverard. Thele are part of the Inftructions,
my Lord ; the other part I took in my Table-
Book before Mr, Smith.

Mr. At Geir. We will prove it by other Wit-
nefles, Sic Philip Llayd, and Mr., Bridgman,

M. Bridgman fwori,

M. A, Gean, Did the Prifoner acknowledge
that to be all his own Hand-writing ?

Mr. Bridgman. Yes, my Lord, Mr, Fiz-
Hariis did acknowledge it to be all writ with his
own IHand.

S Philip Lloyd foera.

Str Fran. IVithins, Look upon that Paper, Sir,
(which he did.) Did Mr. Firz-Farris acknowledge
it was his hand-writing ?

Sir Philip Lisyd. Yes he dids and that I mighe
bear teftimony of it the better, I writ with my
own Hand on the back of it, that he did fo.

Mr, dtt. Gen, Read it

Cl.of Cr. reads, After this foam Meeting of the
Parliameit at Oxon, which no body expects airy Good
of, 3t will be neceflary, &,

Mr. Sol. Gen, Thefe Words are likewife in the
Indictment.

L. C. 7. When was that given to you, Mr, Ev-
rard? for—Mr, Fitz-Harris it feems owned it be-
fore the Lords in the Council, but Mr. Everard
fwears the Delivery of ity what time was it ?

Mr. Everard. It was cither Monday or Tuefday.

L.C. 7. In February, was it not?

Mr. Everard, Yes, and I afked Captain Fitz-
Harris, according to Sir J7ill. IValler’s Queries,
whether he had given Inftrucions according to
what he would have contained in the thing? Yes,
faid he; but have you not enough under my own
Hand to do it by ?

Mr. Ser). Maynard. My Lord, we havedone onr
Ewvidence, we will leave it now to hear what the

Prifoner will fay for his Defence.
L.C.7 Mr.
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L.C.¥. Mr. Fitz-Hariis, if you have any thing
to fay for your Defence, this is your time to do it.
Fitz-Hasris, Yes, my hord, Dr. Oales, T defire

may be called. |
My, Att. Gen. If you have any Witne(les, name

them,

Mrys, Fitz-Iiarris. Yes, yes, Dr. Oatesy, and afk
Lim what he heard Mr, Everard fay.

L.€.7. What fay you to Dr,Oates ¢ here he 1.

Vitg- Harris, Pray, Doltor, what have you heard
My, Everard fay about this Libel fince I was
taken?

Dr, Oates. My Lord, after this Bulinefs was
malked of abroad, having heard that Sir 27illiai$
iWaller and Everard had made the Difcovery, I did
difcourle Mr. Everard about the Bufinefs, and a-
bout the Libel. He told me he wrote the Libel,
and when [ would not believe it, the Man was a
little angry that I would not believe it: And then
[ told him he wasa Man very unfortunate in fpeak-
ing ; for he {poke bur badly. He faid, though he
was unfortunate in his Tongue, yet he was as
fortunate in his Pen, and that he took a great deal
out of the intercepted Letter to Roger L Bftrange :
and I then afked him what the Delign of it was,
he told me, 1t was to be printed, and to be fent
about by the Penny-Polt to the protefting Lords,
and the leading Men in the Houfe of Commons,
and they were to be taken up as foon as thev had
it, and to be fearched, and to have 1t found about
them, I then afled him if there were any other
Perfons concerned 1n 1t, befides thofe publickly
talked of 3 he told me, the Court had a hand 1n 1t,
and the King had given Fitz-Harris Money alrea-
dy, and would give him more if 1t had fuccefs,
This he told me at Oxford, and before he went
thither, and after.
~ Fitz-Harris. Mr. Sheriff Cornifb, I do beg you
fay what his Majefty told you, when youcame to
irom me, when I was in Newgale.

Mr. Sheriff. 1 do not know what you call me
for, Mr. Filz-Harris,

Fitz-Hairis, 1 defire you to acquaint the Court
what the King faid to you when you came to him
from Newgate from me.

M, Sheriff. My Lord, I fhall defire your Lord-
fhip’s Opinion in this Matter, whether it be feem-
Iy or decent for a Subjeét to declare what Diicourfe
hie Prince is pleafed to have with him.

L.C.}. Look you, Sir, if you give any Evi-
dence, give it. 'We are not to direét any Wit-
nefs whether they fhall give their Evidence, or not,

My, A1, Gen, Mr, Sheriff, you ought to do It
openly, if you give any; therefore pray let us
hear you.

Mr, Sheriff. My Lord, I cannot remember what
was faid relating to this particular Matter. There
was a great deal his Majelty was pleafed to dif-
courfe with me concerning things of fevera! kinds
and natures; my Memory may fail me; but if
Mr, Fuz-Harris pleale to afk as to any particular
Matter,

Fitz- Harris. What the Kiog faid when you came
from Newgate to him, to acquaint him that I
would make a Difcovery: Did he fay I wasem-
};Iog’d by him, and received any Money, and what
or

My, Shersff, My Lord, I do remember fome-
thing of that kind. When I was giving his Majefty
an account that I found the Prifoner at the Bar ina
Difpofition to make a Difcovery, his Majefty was
pleafed to tell me he had often had him befare him

Jfor High-Trreafon.
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ahd his Secretariés upon Examination, and could
make nothing at all of what he did fay or difcover
to them; and his Majefty was pleafed likewife to
fay, that he had for near three months before ac-
quainted him, that he was in Purfuit of a Plor,
a Matter that related much to his Majefty’s Per-
fon and Government: And the King did fay, in
as much as he made grear Proteftations of his Zeal
for his Service, he did countenance and give him
fome Money. I know nothing more,

Ay, At Gen. Did the King ever declare that he
[vw Fitz-Harris in his Life, or that he ever wasin
his Prefence ?

Mr. Sheriff. Yes,

Mr. At Gen. Ay, but before his appearing at
the Council-Table, did the King ever fay he faw
him, or before he was arrefted for this Fact ?

Mr. Sheriff. Yes, his Majelty was pleafed to fay
abour three Months before, he came to him, and
pretended he would difcover a great Plot to him.

L.C. 7. Have you any other Queftions to afk
Mr. Sheriff ?

Fitz-Har<is, No. Where is Colonel Manfel?

Dr. Qates. My Lord, 1 dcfire that if the Prifo-
ner have any more Queftions to afk me, he may
do 1t ; becaufe the Croud 1s great, and I would go
out.

Fitz-Harris, Sir, I have many more Queftions
to afk you, I defire you would pleafe to {tay.

L.C.7. You muft {tay it he have any more
Queftions to afk you.  Here 1s Col, Manjel, what
fay you to him?

Fitz- Harris, Colonel, what did you hear Sir /271
liam Waller fay, after this Difcovery was made ¢

Col. Manfel, That which I heard Sir F1llian:
Waller fay, wasthis: I hadoceafion to fpeak with
Sir fames Hayes, and enquiring for him, [ found he
was at the Dog-Taverir; fo I went up, and found
in the Company Sir Zilliain F’ulZer, and another
Gentleman, one Mr. Huwt, and fome more, After
the reft of the Company were gone, and only Sir
Fames Hayes, Mr. Hunt, mylelt, and Sic W illian
Waller lett, Sir Filliam was giving an Account of
this Bufinefs, and faid, the King, when I had ac-
quainted him with it, told me I had done him the
oreatelt piece of Service that ever I had done him
in my Life, and gave me a great many Thanks ;
but I was no fooner gone from thence, but rwo
worthy Gentlemen gave me an account, that the
King faid, I had broken all his Meafures, and he
would have me taken off one way or another.

Fitz-Huarris. Did he fay any thing, that it was
a Delign to put the Libel upon the Proteftant Lords
and the Houfe of Commons? -

Col. Manfel, There was that faid,

L. C. 7. What was faid ? Don’t come with your
imperfet Difcourfes here ; but if you give Evi-
dence, tell what was faid,

Col. Manfel, Sir William Waller {aid, that the
Defign was again{t the Proteftant Lords, and che
Proteftant Party.

. Mr. Ser). Mayuard. 1 do not doubt that it was
againft the Proteftant Party.

M. Att. Gen, Recolle&t yourfelf: Wasit againft
the Proteltant Lords, orthe Proteftant Party? o
Col, Manfel. He faid, the Proweltant Party.

Mr. Att, Gen, So fay we.

Fitz-Harris. Did he not fay it was another tham
Plot, Sir, againft the Fanaticks, and the Houfe of
Conimons? Where is Mr, Hunt ¢

[Mr. Hunt appeared. ]

Mr, Hun?, What would you have with me,

Mr.

4
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Mr, Fitz-Harris? 1 never had any Converfation
with youin my Lafe,

Fitz-Harris. No, Sir 3 but what have you heard
Sit I¥illiam IV aller fay concerning my Bofinefs?

Mr. Hunt, My Lord, I'would rather I had loft
my.Hearing for that Time, than have heard it to
vepeat it,  Swr IFilliam TWaller did tell me, at the
Dog-Taverry, where was Sir Fames Hayes, and
Colonel Manfzl by, after he had read over the
Libel to us, there was a great deal of Company
more ; but he only gave us the Curiofity to fee
what the Libel was: Andwhen he had read 1, he
did tell us, that the King gave him particular
Thanks for that good fervice he had done him 1n
detecting Fitz-Harris 3 but he faid he was twld by
two Gentlemen that had heard the King fpeak i,
who were of undoubted Credit, that the King was
in an extreme Paffion, beftowed many hard Names
on him, and faid, he would give any thing 1 the
World totake him out of the World ; that he was
an infufferable Vexation to him, and that he had
broken all his Meafures, And he faid the fame
things again, in the Prefence of Sir Philip Harconrt,
and my Lord Radnor’s Son Mr, Roberts, at Capt.
Hall's Chamber, in Pembioke-College 1n Oxon,

My, A, Gen, What did he fay about the Prifo-
ner? -

Mr. Hunt. This was about the Libel of Firz-
Hariis, that the King gave him particular Thanks
abourt that Bulinefs: And afterwards the King did
exprefs great Paflion, in fome [hort Timeafter he
was gone: And he did fay he was informed by two
Witneffes, that heard the King fay it, he knew
-~ what to do with him, he broke all his Mea-
{ures,

Fitz-Harris. Did he not fay, this was a Delign
agrinft the Proteftants?

Mr, Hunt. He did fay it was a Defign to con-
trive thefe Papers into the Hands of People, to
make them IEvidences of Rebellion; and that
was his Apprebenfion of the Thing. And he faid
further (for Iam a Witnels here, and mult fpeak
all my Knowledge) that he had another Plot which
he had traced near to a full Difcovery, a more
horrid Plot than this or Dangerfield’s 5 for he faid,
this was the Counterpart of Dangerfield’s Plor, 1
hope he will not deny 1, 1f he be afked, here he 1s,
and upon his Oath 3 Iam not, and [ defire not 1o
take Credit unfworn, but am willing to give my
T'eltimony on Oath.

Fiiz-Harris. Where 1s Dr, Caiy 2

Mr. Sh, Cornifh, Dr. Caiy 1s not well, my Lord,
and can’t come,

Fitz-Flarris. Then Mr, Sherift Eetbell.

Dr.Oates. My Lord, 1 prayI may be difcharged.

L. C.}. Doctor, we have nothing to fay to you,
but the Prifoner hath more Queltions to afk you.
>T1s not we that detain you, but you fiay upon
the Prifoner’s account,

Filz-Harris. Mv, Sheniff Bethell, | defire to know
. what you can fay concerning Mr. Everard.

Mr, Sh, Bethelf. My Lord, I know nothing of
Mr. Everard as to his Bufinefs, fave that he told
me, he writ the Libel himfelf. And I confefs, my
Lord, further, that before ever he knew my Face,
oizbefore ever he heard me fpeak a Word 1n his
Days, he put in an Information of Treafon againft
me, at the Inftigation of one that is known to be
my mortal Enemy: And it was fo groundlefs, that
thoughit was three Years ago given in, yet I never
heard a Word of it till Friday laft, I can bring Wit-
nellesof this, Perfons that fent the Notice of it to me,

4

Fitz-Harris, Pray call Mus. Ball 5 (wwho came
doson from ber Seat,)

Fitz- Harris,  Mrs, IWall, pray will you tell the
Court, have not 1 conveyed fome Libels and
trealonable Papers to the King by your Means,
and received Money upon that Account ?

Mrs. 77all. Not as1 know of.

Fitz Harrs, Did not you reccive fome of them
from me to give to the King ?

Mrs, 74/, No indeed not [

Fitz- Harvis, 1s the Footman here that was by,
when you paid me the Moncey?

Mrs. all. Yes, and the Porier too, though you

giave niot lubpeena’d them.

Fitz-Harvts, Flow long ago is that ?

Mrs, IWall. Two Years ago,

Iitz Harris, Was it notabout Chriffmas laft was
Twelve-month I gave you the Libelabout the King:
and your Lady; and the King thanked me ex-
tremely, and I had 250/ given me? Come, Mrs.
Wall, don’t think to trick me out of my Life in
the Cafe, for I will not be tricked to. Pray tell
the Court: Can you deny that I had the 250/ ¢
fpeak, Mrs. Jall, had I 250172

Mrs. 7all. "That was not the Queftion you afked
me at firft,

Fitz-Iarris, But fpeak, had I it?

Mrs, I770il. There was 250/, 1 think it was 200
Or 150, O 250/.

Fitz-Harris, What Ufe was it for? and upon
what account ?

Mrs. Vall. You do know it was not for any
Libel.

Fitz-Harris, 1f you have any mind, tell it

Mos. Vall, There it is: (Delivering in a Paper
to be read.)

Cl. of Cr. The humble Petition of Edward Fito-
Harris,

Mrs. J#all. 1 really took him for as honeft a
Man asever I knew in my Life s and had it been
in my Power to have done him a Kindnefs, [ {fhould
not have failed te have done 1.

Mr, Atr. Gen. \Was he your Countryman, Ma-
dam ?

Mrs. 777all. Yes, he is, and my Relation too.
I knew him to bethe Son of avery fuffering, loyal
Family 5 and whtle his Mother was in Town, he
came often to our Houfe ; and when fhe wentaway,
he left vifiting the Houle a great while. And you,
Mr, Fitz- Harris, did once tell me, you could bring
in People to the King’s Interelt, that were very
confiderable.  So I {poke to the Secretary of State
about you, that there was one that had been with
me, and told me, that he could bring in thofe to
the King and Duke’s Intereft chat were very confi-
derabie. 1he Secretary of State defired of me to
know who they were; and then he named to me
one Thomas Merrey, and another Perfon, who I
aelire to be exculed from naming, The other Party
he did name was thought confiderable, both for
Qualny and Underftanding ; and the Secretary
delired me to get him in, If I could.

Mr. Att, Gen. Pray, Madam, who was it?

Mis. #all. T defire Mr. Fitz- Harris may tell you.

Fiz-Harris. No, Mrs, Wall, pray do you tell
t, fince you have fpoke of it.

Mrs. #all. 1 fay nothing but what I will take
my Qath of,

Fuz-Harris, Then you will never fwear that
which 1strue. Pray, Mus, #74/l, fpeak, who was it?

Mrs, Wail. Idefire I may not name him ; bue

he may.
Mr.
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Mr.-Att. Gen, He ﬁii}lfpﬂ}. L *

Mis, Wall. Truly Ido not think it ‘convenieit
for me ‘to name-fuch Perfons as 'thofe are, - Wpoh
fuch dccounts, _ ‘

Fitz-Harris. Pray, Mrs. Wall, nimethe Perfon
chat I would havebrought into the King’s Service.

Mis. JValt. Ifthe Coutt commiands mé, -I willy
otherwife I wiil-not, |

Eitz-Harris, Did you evéry upon any {uch ac-
count as this, receive any Money for nie? Spéak
the Truth. |

Mrs. Wall. God forbid your Bldod fhould lie at
my Door; I aflure you, I fhould be forry for f.
He cold me, thefe Perfons were confiderabile for
the King’s Intereft, and could ‘do him eXtraordi-
nary geod Service. So, as I faid, 1 fpoke to the
Sucretary of State 3 and he would knolw who they
were. And when he was told who they were, as
for ene of them, Thoinas Merrey, he Was not
thought werth the looking after, for lic was
thought an inconfiderable Rafcal s buc as for che
other Gentleman, hé was thought 4 Man of Worth,
and a Perfon, that, if he Would; could really férve
the King. Upon this, when ydu firft camey I was
never at reft for yous and therefore, after a while,
before you came again, I gavethé Porter Order to
tell you, I was notat home ; and I defure ché Porter
may be afk=d the Queftion. But when I next faw
the Secretary, I defifed that he would give thent @
pofitive Anfwer; one way or the other; and the
next time [ faW you, this was your Bufineft, ard {
told the Seereétary of State of it. You xave the this
Paper, and deflited me to folicit for yout Quit-Retit
n {reland, for you were in great Mifery, and had
been a great Sufferer,  So I fpdke to the Dutchéf
of Portfmoniiz, ahd the {poke to the Secretary of
State ; that if this Man be {5 confiderable a fuf-
ferer, *tis convenient to give him fomething for Kis
Encouragement : And if you will give him {oime-
thing, faid I, give it him quickly. I was foor;
if not fix Months; a-getting this Moriey.

Fitz-Harris. Bur will you fay it was dpon that
account ! When was that Money paid ?
~ Mrs. Wail, 1 never thought I fhould be brought
in for a Wienefs 5 or thiat you would have dbufed
me thus for my Kindnefs.

itz-Harris, When were thofe Papers given you
that you produced ?
 Mrs, 7all; 1 wifh T may never fee the Face of
God, if I know any more than what I gave Evi-
dence; thére are the Papers, they will tell you the
Time,

fitz-Harris. Did 1 give them you?

Mrs. Wall. You or your Wife didd 5 and I fup-
pole your Wife's Condition was yours,

Fitz-Harris. Was not the Monéy received be-
fore ever thofe Papers were given you?

Mrs; 7all, Nay, M., Fitz-Harris;, 1 will tell
you morey fend to Mr, Henry Guy, and let him
gell you when he paid it you,

_#itz-Harris, Call the Porter, ard the Footman
if he be here,

L.C. 7. If you would afk any more Queftions
of Mrs: #all, do.

Fitz-Harris. Did not 1 cofne to you the Wed-
nefday before I was taken, and told you; I defired
to {peak with the King, and that I had a Libe} o
prefent to him ?

Mrs, #Wall. No, fo far from that, that it was
the Thurfday before you were wken, you camé
about nine o’Clock at Nighit to our Iiedgings, ard
fent up to my Chamber; 4nd I fent word chat M.,
Gowling was there, for I did not care to fee you :

3
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But yon frie ‘ord op,

fou had fometting of €on-
fetjdence to-tell me. 5o 1 cabrie dow,.ind you de-

‘fited e Yo bring you to the Speech of the Kifig,

‘which was<2 thinz you did ‘never defire before :
And you faid thos, if ¥ou did bat Tee the King,
you believed yolu could fay formething £ him thac
‘might do him Service, T
Fifz-Harris; Did'not 112y, Here is tHe Tuibel thise
Tcome todeliver to the King now? -
Mrs, Wall. No, as | have 4'Soul to'be faved.
Fitz-Harris. Mrs. Wall, 1did, and this Wwas What

you faid at the famie time ; T'Hat fince my Eord

Swiderland was gone, you could have no fectet Sér-
vice, 1did defireto-fpeak with the King private-
ly; thofe were the Words3 and you told mie, you
could not fo eafily doBufinefs with the King, firice
my Lord Sunderland’s time, '

L. C.¥. We muft not It you hold a Dialogue
between yourlelves, you muft fpeak that the Court
may heaF. -

Mr. Ait. Gen. Was nbthe a Roman Catholick ?

Mis. #all.  Yes, we looked dpon him fo, and
upon that account we faid it was dangerous for him
togonearthe King, '

My, Att, Gen, Did you know that ever he was
admitted to the King? )

Mrs; #all. Never; but he hath been talking
with me in 2 Room a¢ the King pafied by,

Mr. Ait. Gen. Did the King ever take any No-
tice of him, fpeak to him ? |

Mors. Wall, The King never took Notice of hii,
nor fpoké with him by my means, nor gave him
Money, other thard what I fpeak of, nor the Dutch-
efs of Portimonth. _

L. €.F. Look yout, Mrs. #all, I think youdo
fay, thit there was fome Money paid to Mr, Aiz-
Harris pray fpeak pldin; upon what account as
it paid ?

PM rs. Wall, My Lord, it was for the bringiiig in
of my Lord Howard of Eferick, who is there ; fince
you prefs me to it, I mofttell s I think my Lord
will not deny it

Ld. Howard. 1 will never deny the Truth.

Fiiz.Hartis, Where was my Lord Howard of
Eferick?

Mus, #all. He was not fo much for the King's
Intereft, or that which they call the King’s Intereft,

Fiiz-Harris. How long is this fince ?

Mrs. WWall, Two years ago fince e came fitft to
me ; but whether it bed Year and a half fince my
Lord met with the King, I cannot tell,

Filz.Harris. When my L.ord was admitted in to
the King, 1 did wait on him o that purpofe, to
bring in my Lord Howard.

Mrs, Wall, I defire that my Lord Howard may bé
afked, whether he don’t remember, whén thé King
was coming, Mr. Fitz-Hairis was put out of the
Room firft,

Fitz-Harris. You fay, I never thewed any Li-
bel to the King, |

Mrs, 7all. 1 tell you what 1 faid fince to thid
Gentlertan that is here; I wifh you had fhewn
the Libel unto me, that I might hdve been in a
Capacity of faving your Life,

Fitz=Harfis, You faid; that I had the 250 /. for
bringing: in my Lord Hodbard. '

Mrs, #all, I fay, iz wasupon Promife to bring
in Perfons that would be ufeful and ferviceable to

L. G. F. She is your own Witnéls, and fhe tells
youy two Petfons you did undertake to bring in,
and for that you had this Money.

Mrs, Fall.

A i L —n -
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Mrs, #Wall. It washis Poverty, 2nd this together.
. M. Ser). Feff. Mus. #all, Iconcetve he never
difcovered this Libel unto you; but pray, did
he ever -difcourfe with you about Everard ¢ and
what Chara&er did he give him ?

Mrs. Wall. Once he did, and hefaid he was an
honeft Man ; and afked me if I would be acquainted
with him? 1 told him, No, for he had a
knavifh Reputation: THe was an Informer, and I
cared for no Informers. |

Fitw-Harris, Mrs. Wall, to let the World fee
how you {hufflc about me, When did the King fee
my Lord Howard firft, when [ brought him?

Mrs. Iall. 1 don’t know, afk my Lord Howard,

Fitz- Harris. Did not I fpeak to the Xing in the
outer Room? And did not you get me to make a

{tand there ?
Mys. Fall. Mir, Fitz-Harris, don’t make me tell

that thing,

Fitz-Harris, Pray fpeak the Truth, Mrs. F7all.

Mrs. I¥all. 1 defy you and all Mankind, to fay
I do otherwife. You did defire me to tell the Duke,
that you would firlt bring my Lord to him, and
then to the King 3 and 1 {poke to the Duke, and
he faid, you were a Rafcal, and he would not med-
dle with you: This you know,

Litz-Harris. Did not my lady Portfmouth tell
me, the Duke was angry, &5¢.?

Mrs, #ail. Mr. [itz-Harris, when you came
to me upon fuch an Errand, was it reafonable that
1 fhould bring you, upon every Trifle, to the
Speech of the King, and I fhould not bring you
then? ’Tis without Senfe and Reafon,

L.C.7. You mult not afk Queftions, but an-
{wer, And Mr, Fuz-Harris, do youdefign to detect
Mrs. 7all of Falthood? She is your own Witnefs,
you confider not you can get nothing by that,

Fitz-Harris. My Lord, when you fee the Papers
produced, you will find 1tis upon arother Account,

Mrs, Fall, Is this your Hand, Mr, Fifz-Harris
(Shewing bim a Paper.)

itz-Harris, But is not this upon the Account of
a Penfion granted n fic/and? Pray let the Gentle-
men of the Jury fee, this 15 of another different
Nawre 5 Tappeal to my Lord Hosward of Eferick,
whether he did not fpeak o my Lady about i,

Ld. flrened, ¥ did fo,

Mrs. [#al.. My Lord did fecond my Lady, to
get you {fomc Charity.

Fiiz-fariis. So that the Money received here
was plainly upon another Account.

L.C. 7. Look you, if you will have any Papers
read, they fhall be 1cad,  But the Gentlemen of
the Jury mull not fee any Papers but what are
read.

Then the Petition of Mys. Fitz-Harris, and the
Kiig’s Letter to tte Dike of Ormonde, was
read, about a Peiflzi i Treland,

Fitz-Hairis, My Lord, if you pleafe, T have
fomething further to fuy to Mrs. 77all. But I defire
to afk Mr. Cowliiig a Queftion, and that is, Sir,
What Mrs. /2! fnd to you about my Bufinefs?

Mr. Cowling, My Lord, I think, the Day after
this Man was examined in the Council, I came to
Mrs, H7afl, and fhe told me, that, the fecond or
third Night before he was taken, he came to her
to bring him to the King 5 but the fent down Stairs,
that fhe would not fet him come up. But afked
him, why he did not go to one of the Secretaries
of Swte? No, faid he, I can’t go thither, without
belng taken Notice of 5 but I’} tell you my Bufi-
nefs.  No. faid fhe, if you will write down your
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Bufinefs, and give it me in a Paper, I wil] carry
it to the King; and if the King have a mind to
fpeak with you, you fhall be fent for. No, faig
he, I will not do that. Then, faid fhe, I muft
beg your Pardon, if I don’t bring you to the King,
And Mrs. #all {aid further to me, truly her Blood
did chill when fhe faid fo, for fhe was afraid he
was come to do the King a Milchief,

Mr. Att, Gen. This was three or four Nights
before he was taken.

Filz-Harris, 1s Sir Robert Thomas here? (I
did not appear.) Then 1 defire my Lord Howar
to {tand up.

Ld. Howard. Have you any thing to fay to me,
Mr. Fitz-Harris ?

Fuz-Harris. Yes, my Lord, if you pleafe, My
Lord, 1 defire your Lordfhip will pleafe to tell,
whatmy Lady Portfinonth did exprefs to you con.
cerning me, at your coming thither ; and whether
I did not introduce your Lordfhip; and how civil
fhe was to me upon that account ; and how fhe un-
dertook to get the Quit-Rent for me.

Ld. Howard. Sir, Ifhall anfwer as particularly
as ] can all your Queftions; but it will be neceffary
to Introduce my KEvidence with the Relation of
the whole Tranfaction. You know, about 0F-
ber laft, about the beginning of the Month 5 for
it was, as I take it, ten Days, or a Fortnight, be-
fore the fitting down of the Parliament; you did
make Applications to me, in the Name of the
King, whether with or without his Privity, I can-
not fay ; but you did make feveral Invitarions 1o
me, of putting my felf into the Pofleflion of an
Honour I was altogether unworthy of, of waiting
upon the King. I gave you my Reafons why I
thought my felf unfic for that Honour, becaufe I
was not in any Capacity of doing the King
any Service: And T looked upon the King as
Perfon too facred, and whofe Time was tog pre-
c1ous to be trifled away upon one that had nothing
to oficr to him, and therefore 1 refufed it Bur
notwithftanding, this was reinforced by you:
and when 1 il perfifted in the Denial of thar
which was an Honour I ought rather to have
fought, but only becaufe I thought my flf unca-
pable of deferving it ; after feveral Applications,
1 did at Jaft tell you, befides the Impertinency of
it, I did allo apprehend it might be the oc-
cafion ot fome Indecency ; for perhaps I mighe
thereby put my felf upon declaring my felf in
fome of my Sentiments, very much differing from
thole of his Majcfty. And for me to feek an
Opportunity to exprefs my Contrariety to his Ma-
jefty’s Thoughts, would be both Rudenefs and
Imprudence 5 and therefore I did then ultimately
anfwer you, I would by no means be prevailed
with. Then you did lower i, and faid, it
fhould fuffice, 1if I would wair upon the Dutchels
of Portfmouth. Truly, I told you, as to that too,
you did me a great Honour, and greater than I
could expedt, for 1 had nothing (I was afraid)
worthy her trouble ; and therefore 1 defired to
know what it might mean. In fhort, you did re-
folve it into this, That you did find the King un-
der great Apprehention, that there was {fomething
deep in the Hearts of fome, that ftood at a Dif-
tance from his Majefty, and oppofite to his In-
tereft 5 and that the Parliament ftood at an irrecon-
cilable Difference with the King. Truly, faid I,
lam a Perfon not fit to {peak in the Name of a
Parliament, for in 2 little time they will fpeak
for themfelves 5 but if T were to {peak, or fhould

prefume
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prefume tofpeak inthe Name of the*?a‘rliéme‘n't; or
the whole Nation, I fhould fay, 1believed the King
would find his Parliament meeting him with as
great Affetion, Duty, and Loyalty, asany Parlia-
mentever met any King of England. You faid, then
you were confident, and you cited her Grace the
Dutchefs of Portfmouth for it, that the King came
to meet them with Inclinations to gratify them in
any Thing they could defire, Then faid I, to
what End need I come there, for the Parliament
will fpeak its own Senfe {peedily ? Pray do me
that Kindnefs, as to'go and fatisfy the Dutchefs of
Portfinonth, and to ler her know fhe may now have
an Opporwnity of declaring how willing fhe is
to be a good Inftrument between the King and his
People. Said you, I can affure you, that fhe is
altogether for the fame Intereft that you look to-
wards 3 for you arc very much miftaken if you
think fhe is a2 Friend to the Duke of Yok, My
Lord, in fhort, after much Intreaty, I did give
myfelf that Honour, which I have no Caufe to
repent or be afthamed of, to go to Whitehall,
humbly to kifs my Lady Dutchefs’s Hand, and re-
cetve her Commands. But when I came there,
I was {urprized with a greater Honour of finding
the King there, and 1 think it was an Oppor-
tunity, wherein my Time was not ill {pent as to
myfelf, but I am afraid this 250/ if it were
given for the bringing me thither, his Majefty
doth not thiak he hath deferved it ac this Time,

Iiz-Harris, Your Lordfhip came there in
Océtober laft,

Ld. Howard, Becaufe I will do you all the right I
can, it was, as I take it, the beginning of OFber,
and about the 1oth, becaufe the Parliamen: fat
town the 23d, and as I remember, it was a Fort-
night before.  This was the firft Time that I owe
you Thanks for the Honour of fecing the King,
Alter that, a matter of ten Days, I had a fecond
Opportunity, and by your Means alfo. This was
the laft Time I had the Honour tofee the King, but
in publick,  After this, I muft confefs, when the
Parliament was ended, Idid then, willingly enough,
invite myfelf to the Honour of waiting upon the
Dutchefs, and give het Thanks, and tell her, I ivas
{enlible {he had endeavoured, as much as in her lay,
to perfuade the King into a good Opinion of the
Parliament, and to give them time of Setting, and
thereby to give them Opportunity of explaining
their Intentions for his Service and Advanrage.
This was alfo the laft Time I had the Honour of
fecing her, At laft, parting from her, I did make
it my humble Requeft to her, that the would be
pleafed to reprefent your Condition to the King,
lince by your Means I had the Honour to be
fhewed the Way to her Grace’s Lodgings.

fuz-Harris, My Lord, did not I conit to you
witha Meffage the Night before my Lord Stafford
was condemned ?

Lord Howard, You fay right, and it was in
my Thoughts, and yet I thought it too tender a
Thing to {pcak of 5 and therefore I thoushi it fo,
becaufe, I muft confefs, at that Time, (you niuft
excufe me) I did believe you did not come with
that Authority you pretended to maké ufe of.
After the Time that unfortunate Lord had had
his Trial, and the Houfe were preparin thei
Thoughts for the Sentence, I was indifpbfed, and
came not to the Houfe that Day, which provoked
the Houfe fo much, that they were nedt commnfit-
ting me to the Tozver 5 but trily, 1 was fo ill in
Body, and had fo little 2 Mind 1o havé fiy Vots
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miixed ‘with his Blood, that perhaps T fhould have
run the Hazard of going to the Tower abotit 1t; if
that ‘had been all, But cthé Night before.you came
to me, and told me as a great Secrér, That you
did bring 'it as the Defire of the King, dnd as
that which he would také as a great Inftance of my
Refignation to his Will and ‘Pleafure, ‘and that for
which I might promife myfelf all the greateft
Kindneffes poffible for 2 Prince to fliew to his
Subjelts, if I would go next Day and give my
Vote for my Lord Stafford, Sir, faid T; I have
all the Obligations of Nature and Blood to difpofe
me, as much as can be, to favotir my Lord §taf-

ford, as far as can confift with the Infegrity and

Sincerity of a Judge: Butthough T ias wavering
in my own Thougtits the Day before, noiv by the
Grace of God I will go, though I be carried on
Men’s Backs to the Houfe ; now I fie there s fo
great an Account put upon i, for I fee ’tis the
Concerns, not only ‘of my Lord Stafford, but the
Proteftant Caufe 5 and then, faid 1, if all the Re-
lations I have were melted down into my Lord
Stafford, if I'had but Breath enough to pronounce
his Dootn, he thall die, .

Mz, Ant. Gen. My Lord fays, Hedid rot think
you came from the King, when you came with that
Meffage. |

Lord Howard, Sir, can I doany mote Setvice ?
I fhall be willingtodo itif I can, I cannct deny,
but I had by your Means, thie Flonour of waiting
upon the King and the Dutchefs 5 but 1 liad fo lit-
tle Reafon to value my own Worth, that I cannot
imagine how 1t fhould turn to the Kuig’s Service.

Dr. Oates. My Lord, I defire to have Liberty
of going away, the Crowd is lo great I cannot
ftand, and the Prifoner hath nothing to fay to me.

Mr. Ait. Geir. My Lord, that may be Part of
the popifh Plot, to keep Dr. Oales here, te kill
him 1n the Crowd.

futz-Harris. Have you not fomething mcre to
fay, Doftor? Truly I forger, my Memory is fo
difttafled. |

Dr. Oates. 1kiow not, if you have any Quel-
tions to afk me, I will fpeak Truth., (Bas be bad
none, fo the Doflor went away,) o

Mrs, Fitz-Harris, Call Mr. Fanfhace 5 (who did
ot appear.) -

Fitz-Harris. My Lady Diitchefs of Porifincuth.

Mrs. 7#7all. She is fict come, becaufe 1t|1c Court
is very full 5 but it the Court will fend for her,
{he will come preleiitly. i .

Fitz-Harvis. My Lord, 1 beg that iny Lady
Dutchels of Portfinonth may be fent for,

Mrs. #all. She gave the a Cammiffion to fay;
if the Court would have her to come, fhe would
fods.. | | L y

L.C. 7. We cannbt {end tof her, if fhe pleafe
to come, fo 3 we have no Occafion to fend fof her.

Mrs, IVafl, .1 prefume he can afk her no Qﬂef-
tions but what 1 cari anfwer, |

L.C.F. Wewill not prejudice the Pifoner in his
Queftions, not fend for her, tolefs fhe will come.

Fitz-Harris.  Will you feiid one of your Foot-
fmén, Mrs. 4l ¢ 1 am a Prifonef, and have no
Body to fend. In the medn - Time, whereis the
Porter? | o |

Mrs, all.  Heie he is. o

 Fitz-Harris. How long is it fince you paid the
Money fo e, from my ifgd y Porifinont) ? |

Pirter, 1 catliiot tell indeed, *fis fo long fince.

Fitz-Harris. Let hign have hig Ok,

L.C.¥. No, that he can’t have,

Oo |

Filz-
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Fitz-Harris, Was it not Chrifimas laft was
Twelve-month ?

Porter, I can’t indeed tell what Time it was.

Fiz Harris. You dare not fpeak the Truth.

Mr. Jult. Dolben, Youdifparage your own Wit-
nefles.

Mr, Serj. Fefferies. He hath no Wimefles can
{ay any thing for him, and therefore he muit find
tault with what they fay.

L. C.¥. Have you any othef Witnefles, Mr.
Fitz-Harris ¢

Fitz-Harris. Yes, my Lord, my Lord of Arran.

L.C.¥. What fay you to my Lord?

Fitz-Harris, Did not my Wife thew you this
Libel the Sunday that T was taken?

E. of Arran. I do not remember I ever heard it,
till I heard it read in the Houle.

Fitz-Harris, Did you not read it, my Lord!?

E.of Arran. No, not that I remember.,

Fitz-Harris. Did not Ltell you, I was carrying
it to the King?

E. of Arran. Not that I know of. _

Fitz-Hairis, Was it not a Difpute, whether this
was Treafon, or not?

E. of Arran. You did fhew me a Libel, but
whether this, or no, Icannot fay, perhaps it was
this. I took him for an honeft Man, my Lord; I
have known him five Years, and knew his Family
to bea good Family; I happened to be at Dinner
with him the Day he was taken. After Dinner
there were fome Papers he pulled out, and Ithrew
them away, I told you, you would do your {elf a
mifchief, fome time or other, in meddling with
fuch Papers,
Wine together, and then we parted. As foon as
I came home, I heard this Gentleman was feized
on, and taken, which furprized me much, And
this is all the Account I can give of the Matter.

Fiiz-Harris, Then your Lordfhip did not read
the Paper?

E. of Arran. No indeed not L

Fitz-Harris, Did not I tell you, I had a Pro-
mife of a Quit-Rent for Secret-Service?

E. of Arran. 1 do not know particularly what
he told me of the Quit-Rent ; but I was willing to
do him all the good I could, about a Reverfion of
a Penfion that he had in the Right of his Wife
that was part of my Bufinefs that Day, think-
. ing he very well defervedit. I am very forry to
fece that his Father’s Son, as the Phrafe 1s in fre-
land, fhould be acculed of {uch a Crime,

My, Ait. Gen, My Lord, before you go, I de-
fire to afk youone C@deﬁion : Did you oblerve ever
that he was employed by the French King, or the
French Embaffador’s Confeflor

E. of Arran. No, my Lord, never, as I heard
of. He ufed to fpeak as honeftly asany Man; 1
thought him of the belt and loyalelt Principles of
any of his Religion.

Mr. Serj. Fefferies. What Religton did you take
him to be of ?

E. of Arran. Healways owned himfelf a Papift,
and he and I have had fome Difputes about it.

Fitz-Harris. Mr, Sec, Fenkins, 1 defire to know
of your Honour, what the King f{aid of me?

Mr. Sec. Fenkins., I remember the King did
conjure him, to declare who the Author of the
Libel was.

Fitz-Harris. You are a Man of Honour, Sir;
Did not the King own he had employed me?

Mr. Sec. Fenkins. I never remember the King
did own he made ufe of him, by Mrs, all’s
means, or otherwife,

3

There we drank a Bottle or two of

Fitz-Harris, My Lord Conway, don’t you re-
member it ?

E. of Conway. No, not upon my Honour, By
I have heard him fay, he did formerly employ you
m fome trifling Things.

Fitz- Harris. Did not the King declare in Coun-
cil, that I had gotten Money of him ?

E. of Conway. That was for my Lord Howarg
of Efcrick’s Bulinefs.

Mr, Serj. Fefferies. Now your Lordfhip is here,
I would afk yous; Did you ever hear the King de-
clare when he firft fpoke with the King ?

E. of Conway. The King never fpoke with him
till after he was taken ; he was taken the 24th of
February, and the King never {poke with him il
the 28th, the Day aiter,

Fitz-Harris, Did not you tell me, if the King
did put himfelf upon the Parliament, they would
ule him as his Father was ufed ¢

Mrs, Wall. 1 never told you any fuch thing,
You promifed me to bring 10 my Lord Howard of
Eferick; but they found themfelves mightily mif-
taken in what was promifed he would do wl:en he
came 1,

L.C. 7. Why, Mr, Fitz-Harris, you cafl any
thing upon any body, to make a Noife,

Fitz-Harris, Where 1s Mr, Peacock ?

Mrs. Fitz-Harris, 1 would know of her, what
Mr. Bulftrode {aid.

L. C. . That every body may {ee you are fair-
ly dealt with, you fhall have all the Liberty that
can be given, You tauft notafk what another faid,
but call them themfelves to fay what they know,
Here is Mr. Bulftrode himfelf.

Fitz-Harris. Mr. Bulfirode, then, what Meffage
did you bring from the King to my Wife?

Mr, Bulftrode. No Meffage at all ; but I'll tell
you what I know. Mrs. Fitz-Harris, foon after
her Hufband came to be clofe confined, delivered
a Petition to the King in the Park ; and the King
was pleafed to give it to me, as he frequently dots.
Mrs, Fitz-Harris came to me, to tell her what the
King faid to it.  Said I, the King hath given me
no Commands at all i it, but this, Carry it to
the Secretary of State, for I cannot {ay any thing
to it. For the King generally tells me what he will
have done with fuch a Petition, But fhe was fo
very importunate, | afked the King again; Sir,
faid I, Mrs, Fitz-Harris is very importunate, what
is your Majelty’s Pleafure in ic? Said the King,
If fhe have a mind to petition the Council, fhe
may, 1 will neither meddle nor make with ir.
Afterwards I met her feveral times, and fhe faid,
her Huofband was very feverely and hardly ufed,
and fhe was denied the Liberty of coming to him.
Said I, T hear he 15 guilty of a very foul Thing,
and there 1s no way to help him, but by difcove-
ing the Author of that villainous Libel. For fhe
afked me, what I thought of her Hufband ; and
fhe told me, fhe intended to try what fhe could do
for him. [ {aid, there was no way to do any good,
but to makea full Difcovery of the Author, Then,
faid fhe, if the King would but let me fpeak with
him, 1 am fure I could do him Service, and pre-
vail with him to difcover the Author, So I told
the King of it; and the King faid, If fhe will
come and be examined, with all my Heart. And
as foon as ever I heard fhe was come to Town, I
told her what the King faid: And fhe told me, {he
would wiliingly come ; and if the King would give
her leave to {peak with her Hufband, fhe did not
doubt to prevail with him, That Night, abous

Midnight y
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Midnight, after I was 1 Bed, and had been in Bed
rwo Hours, ihe came to my Door :;md knocked me
up. So I rofe, and put on my Night-Gown, and
went down, and I heard 2 Voice which I thought
was hers. So fhe came out of the Coach to me,
.nd told me, faid fhe, Tam come to you to beg of
you, that you would be fecret, and not to let the
Court know that I was to come to have any Con-
ference with you; for if you do, T'am undone and
ruined 5 for there are fome Perfons, my Friends,
that will not look upon me if they hear any fuch
thine.  The next Morning I went to her, and told
her,nthe King had directed fhe fhould be examined
-1 the Afternoon, and the fhould come down to
be examined : Which fhe did 5 and as foon as the
Council was up, I told his Majefty fhe was below.
So he ordered fome to examine her 3 but when I
rold her of it, faid fhe, if the King will not fpeak
alone with me, I will not fpeak a word, nor be
examined, ‘This is the Truth of it, I affure you,
my Lord, upon my Salvation.

Fitz-Horris. Where is Mr, Peacock ?

Mrs. Fitz-Harris.  What did Mr, Bulftrode fay
{0 me ?

L. C.%. Look you, Mrs. Filz-Harris, and you
Gentlewoman, you muft not be heard to talk of
Difcourfes among yourfelves, and to examine
what Difcourfe pafled between Perfon and Perfon,
up and down ; that is not to be permitted in a
Court 5 the Witnefs is here, afk him himfelf,
What hath been faid to her, will be no Evidence,

Mrs. Fitz-Harris, What Offer did you makeme?

Mr. Bulffrode. None ; I twold you this would
be the Way to ruin your Hufband.

Fitz-Harris. My Lord, I beg of you, may
not I afk what he did fay ?

L.C.¥. No, s no Evidence.

Fitz-Harris. Then call Mr. Henry Killigrew.
(But be not appearing, the Prifoner wonld bave
afked what be bad beer beard 1o fay, but it was ot
permitied. s

Mys. IVall. Here is the Footman Richard Per-
i 6!,
Fitz-Harris.  How long ago 1s it {ince you
brought the Money to me from my Lady Porif-
moHlh ¢

Perrot. 1 never brought any.

Fitz-Harris. Wasit not he brought the Money?

Mys, Wall.  Afk him,

Fitz-Harsis, Was my Lord Howard ever at
vour Houfe before Olfoher laft

Periot. T do not know,

L.C.¥. 'What ufe do you make of that 2

Fitz-Harris. Pray, my Lord, when did you go
to my Lady Dutchefs’'s? Was it before Offober
jaft ¢

Ld, Howard., 1think not, I takeitasnear as
can, it was juft before the Seffion of Parliament.

Fitz-Harris. It was ten Days before the Sef-

fion.

Then my Lady Dutchefs of Portimouth appeared,
and a Chair was fet for ber.

Fitz-Harris. 1 am forry to {ee your Grace come
here upon any fuch account ; but 1 hope your Grace
will excufe me, ’tis for my Life, I defireto know
of your Grace, Whether I was not employed to
bring feveral Papers to the King, and among the
relt, the Impeachment againft your Grace : And
thereupon your Grace was pleafed to tell me, That
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Papers ; and if I could find out Men ferviceable for
that Purpofe, T fhould do the King good Service.
I told your Grace, Iknew one Mr. Everard, who
knew all the Intrigues, and all the Clubs in the
City, and could tell al} the Deligns of my Lord of
Shaftefbury, and all that Party. And your Grace
did encourage me to go on, and I did, by your
Grace’s Direttion, and by your Means I came to
ipeak with the King about ir.

Lady Dutchefs, When muft I fpeak ? ‘

Sir George Fefferies. Now, Madam ; and will
your Grace now be pleafed to ftand up ¢

Lady Dutchefs, I have nothing at all to fay to
Mr, Fitz-Harris, nor was cencerned inany Sort of
Bufinefs with him. All I have to fay, is, he de-
fired me to give a Petition to the King to get his
Eftate in Ireland 3 and I did three or four Times
fpeak to the King about it. But I have not any
thing elfe to fay to him ; I never fpoke to him
about any thing elfe. .

Fitz-Harris.  Does not your Grace remember
what Directions I received about myLord Howard 2

Lady Dutchefs. 1 know nothing of that, I fent
you not to my Lord Howard.

L.C. 7. If youwill atk any Queftions of my
Lady, do ; but do not make any long Difcourfes.

Fitz-Harris, My Lord, my Lady may forget.
Madam, does not your Grace remember you under-
took, upon the account of thofe Papers | conveyed,
that you would procure ime my Quit-Rent ?

Lady Dutchefs. I never had any Papers,

Fitz-Hairis.  Not that Paper of the Impeach-
ment againft your Grace?

Lady Duteiefs. No.

Fitz-Harris, Upon what Account then had I the
Money 1 received ?

Lady Dutchefs.  For Charity.

Fiiz-Harris, 1am forry your Grace is fo much
under Mrs, #all’s Influence.

Lady Dutchefs I come not here to wrangle with
you, Mr. Fitz-Harris; I am come here to fay
what I know, and will not fay one Bit more.

Fitz. Harris. Have I had any Money of your
Grace fince you knew my Lord Howard,

Lady Dutchefs, You never had, but that for
Chary., |

Fitz-Harris, When did your Grace afk it for
me ?

Lady Dutchefs. I do not remember the Time,
Mr, Fitz-Hairis, 1f 1had any thing in the World
todo you good, 1 would do it; but I have it not,
and fo cannot fee that I am any Ways more ufeful
here, (Then ber Grace went away.)

L.C.’f. Mr., Fiz-Harris, have you any more
Witnefles thar you would have called ?

Fitz-Harris., No, my Lord.

Mr. Serj. Maynard. Wil you apply them you
have called *

; L.C. 7. Well, have you any thing further to
ay !

Fitz-Harvis, Yes, my Lord, I have fomething
further to offer for myfelf : I will tell you what
I know, fince my Witnefles will not do me Juf-
tice. Gentlemen of the Jury, you are my Judges
in point of Law as well as Falt, and my Blood
will be required at your Hands, if you do not do
me Right. My Lord, I cannot forbear complain-
ing to the Court of the hard Ufage I received in
Prifon, contrary to the Starute of the 31t of his
Majefty’s Reign 5 greater Oppreflion hath been
done to me than to any before. My Lord Staf
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Iiberty they could defire to enable them to make
their Defence againft their Trial 3 whica 1 have
had denied me, But my Defence conlifts of two
Heads, and I fhall rely upon the Confciences of the
Tury for the Iflue : Though my Lady Portfmoutb,
and Mrs. Wall, and the reft, are pleafed tofay, that
I was not employed, nor received Money for {ecret
Services 3 yet 'tis very well known I'did fo. As to
Mr, Everard, when I met with bim, though now
he hath made a French Story 3 yet if he would rell
the truth, he knows that it was otherwife. He
told me he was well acquainted with my Lord
of Shaftefoury and my Lord Howard, and in {cve-
ral Clubs of the City he knew all their Intrigues ;
and that Speech that went by the Name of my
Lord Shaftefbury’s, my Lord gave it him before it
was printed, and he had feveral other Things of
that Kind. So then I toid him, it was a Bufinefs
of the greateft Confequence that could be, if he
would continue thofe Difcoveries, And whereas
he fays, I would betray the People to the french
Intereft, it is very well known I was always an
Enemy to the Freuch [nterell 5 but I humoured
him in his Difcourfe, and dilcourfed hun to re-
duce the Paper that he accufes me of under fome
Heads ; and that Paper I no {ooner had, but I
came to WWhitehall with it : And though he faid, he
was to have forty Guineas, and fo faid Sir J7ulltan:
IWaller tco, yet it was only forty Shillings that he
defired, for his Poverty, Twould lend him. And
as to what he talks of three thoufand Crowns
Penfion, it 1s a very unlikely Bulinefs. When 1
came to Whiteball, 1 was advifed to go to my
Yord Clarendonr, or Mr, Hyde,  Accordingly I
did {hew 1t t0 2 Geatieman who was to give it to
my Lord Clarendon, but before he could get to
him, Iwastaken, Now, my Lord, Ihope what
I did was with a Delign to ferve the King, m
difcovering what was defigned againtt him, ac-’
cording as I was employed, though both the Secre-
tarics are {o unkind as not to declare it : When
I know I am in the right, T am not athamed to
ipeak it, though my l.ife be lofed upon it; and I
refer 1t to the Gentlen:. s of the Jury. [ wastaken
before I could come to the Speech of my L.ord
Clarendon.  Next, 1 hope, Gentlemen of the Jury,
you will confider thefe are great Perfons that [
have to do with ; and where great State-matters
are at the Bottom, it 1s hard o make them tell
any thing but what is for their Advantage: And
{o T am left in a fad Condition, But, my L.ord,
in the next Place, I think *tis impoflible for any
Jury to find me guilty, without prejudging of
thofe Laws which are not to be judged by any
Jury or miferior Court: For if they judge me and
bring nmie in guilty, ’tis Murder in them 3 and let
the Bench tell them what they will, *us of thac
dangerous Confequence, that it overthrows the
Government. My Lord, here is the Impeachment
of the Houfe of Commons, and here is a Copy of
the Vates of the Commons thereupon ; and though
they be not Laws, yet they are fuch Declarations
of the Parliament, as that afterwards no other
Court ought to meddle with that Matter ; and
the inferior Courts do not ufe to meddle with
Parhament-matters: And fo, Gentlemen, you will
lay at your own Doors what would lie ar theirs,
if you meddle not, For though the Court have o-
ver-ruled my Plea, yet the Matter is plain before
you now who are my Judges, and my Blood will
lie at your Doors, and you muft anfwer it if you
do me not Jultice, And there is no Infufficiency
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of a Plea as to Matter of Law will excufe you
in point of Fa& 5 and you are obliged, as you
will anfwer the contrary to God and your Con-
Iciences, to do me right. And I hope your Lord-
fhip and the Jury will take particular notice of
this, I have been a clofe Prifoner, and had
no manner of Help, nothing at all allowed me to re-
frefk my Memory 5 which if T had had Means o
doas I ought, Icould fay a great deal more. But
this I infift upon, if the Gentlemen of the Jury do
bring me 1 guilty and convi&t nie, they do fhed
my Blood, and overthrow the Law and Courfe of
Parhaments.  'Whereas, if they bring me in not
suilty, my Impeachment {tands good flill, and I
am lable to anfwer that Impeachment before the
Parliament: And [ hope you will confider the
Perfons I have had to deal with 3 and that it can-
not be made fo plain, as in Matters wherein we
deal with common Perfons, I fubmit to what vou
{hall think fit. '

L.C. 7. You have done, M. Fitz-Farris ?

Fitz-Harris. My Lord, T have done; only I
would examine one Gentleman, if he were here,
but he does not appear.  But here’s a Copy of
the Impeachment and Votes of the Houfs of Com-
mons, 1 delire I may deliver them to the Jury.

L. C.f. No, no; that cant be.

Fitz-Harris, Sic William IWaller does declare up-
on Oath, that for this very thing [ was impeached
by the Houfe of Commons, and that I defire them
to take notice of,

Mr. Serj, Fefferies. Thercfore you are not
gulty : Is that the Confequence ?

Mr. Sol. Gen. May it pleale your Lordfhips, and
you Gentlemen of the Jury, you have heard our
Evidence, and what the Prifoner hath faid. The
Crime, for which he is accufed, that is High-
Treafon, and ’tis Treafon in confpiring the Death
of the King, in endeavouring to raife 2 Rebellion
here ; and that in order to deftroy the King and
the Liberty of all the People, to bring them un-
der the Slavery of the King of Frauce, This is the
Treafon that he was indicted for ; and the Proof of
this Treafon is very full : It is proved to you by
three politive Witnefles, and all Men of Credir,
of whom you cannot have the leaft Sufpicion.
They prove to you, that Mr, Firz-Harris is the
Man guilty of this T'reafon 5 he was the Contriver
of 1t, he was the Mover of it firlt to MFr. Everard,
and he gave him thole Inftruétions to purfue thofe
Purpofes of raifing a Rebellion here, in order to de-
ftroy the King, by contriving a feditious Pamphlet
to fet the People together by the Ears 3 and he
came to him in order to perfect this Libel. This
is proved by Kwverard, who upon, the firt Mo-
tlDl"l.Of It to him, did acquaint Mr, Smith im-
mediately, and Siv #illiam Waller, that fuch a De-
fign was on Foot, and defired them to come and
be Witnefles of it. They both came, and heard
the Communication between the Prifoner and Mr.
Everard, to contrive fuch a Libel as hath been
opened to you, and they fwear it pofitively. Now
what Defence does the Prifoner make to it? Truly
I cannot fay, whether it hath more of Folly or
Impudence in it 5 for tis a Defence of 2 ftrange
Nature 3 for 1t is inconfiftent with itlelf, and
fhews what a Make he is of : And the latter Part
is a purfuing the fame Treafon he {tands indicted
for, which is the rendering the King odious to his
People, by thofe infinuations, that he did this by
the King’s Order.  The firft Part of his Defence
15, I am not guilty, for Mr, Everard is the Man
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chat did contrive it, and he is the Author, and
it moves from him, Now pray confider the Parts
of your Evidence, and fee if therq be any pofii-
bility for you to be induced to believe any thing
like'it. *Tis proved by Mr. Everard pofitively,
thar he came to him firft 3 and when you conli-
der this Objection that is made by Mr, Fitz Harris,
and confider on the other Side who were the Wit-
nefles, and who is the Man that makes the Ob-
jection, you will then fee no C;}ufe iq the World
for you to give any .Cl‘ﬁql[ to it. The Prifoner
fays he was trepaned into 1t : For that, pray con-
fider he is an Jri/b Papift, one that hath all along
made it his Bufinefs to defame the Proceedings
about the popith Plot, to ridicule it, to deny that
there was ever any fuch a Thing, and to laugh at
the Juflice that was exccuted upon the popifh Of-
fenders who died for the Plot. The Witnefles
that prove it againft him have been zealous Pro-
{ecutors of the Plot, Men that have dicovered
many of thofe who were guilty of it, and brought
them to Juftice 5 Men that have been material
Evidences upon the Difcovery. Mr. Smith is a
Man that fpoke materially in the Trial of my Lord
Stafford, and for which Service, I believe, the Pa-
pilts, and Mr. Fitz-Harris himfelt, owe him ljutle
thanls. As for Sic I7lliam W aller, all Men know
how bufy and active he hath been to bring in Men
that were guilty of the Plot, and he hath foffered
forir. Now if you can believe that Mr. Smub
and Siv Filliam WWaller fhould be guilty of a Tre-
pan that was to be put upon Fiz-Harris, a Man
of that Perfuafion you hear of, (and you muft be-
lieve that, or you cannot believe the Defence the
Prifoner makes) I leave it to you. Mr, Everard
could do nothing alone 5 why then Sir William
Valler muft be guilty of this Contrivance, and of
{etting Fitz-Harris on work and Everard too, But
this is fo unlikely a Story, that if there were any
to aflert any fuch a Thing, you could not poflibly
gtve any credit to i, But when you confider
what hath been proved, and what hath been
fhewed you under the Hand of Firz- Harris himfelf,
then there is no room I am fure to doubt. They
do pohitively fwear, both Smith and Sir WWilliam
Waller, they heard him own that he had given In-
{tructions to Eoerard. They prove to you that
he mended this Libel in feveral Places, they not
coming up to the Ipftructions he had before gi-
ven.  They prove Part of the Libel written with
his own Hand, and that is Treafon enough: For
that 15 certainly Treafon, that “nis the undoubted
Right of People to dethrone the King. 1 never
heard of that Dodtrine any where but among the
Papifts, and ’uis a Papift that preaches that Dac-
trine to you now,  As this is an Evidence in a
Matter beyond any Contradition in the World,
his own Hand-writing of part, and his owning the
giving the Inftrutions ; fo there is no room in
the World for you to believe that ever he was
drawn into this by Everard 3 or that he was the
Man that was the original Contriver of it, and
trepanned him 1nto it,  But it appears plainly upon
the Proof, that it moved origimally from Fifz-
Harris 3 that it was the Malice of his Heart that
promoted it ; and that the Contrivance was how
to raife a Rebellion here. For when he had read
part of the Libel, and Ewverard told him that it
was Trealon, why faid he, I meant it fo ; and
the more Treafon, the better ; the more odious
you make the King to be, the more likely *tis to
vaife the'People intg a Rebellion ; and the fooner
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youraife the People irito a Rebellion, the more liké
you are to accomplifh the Defign of bringing the
People into Slavery to the French King, and fo at
once to deftroy all Liberty and Property, and all
that is facred. No body can believe but Mr.
Fitz-Harris is guilty of this Libel and Contrivance
to dethrone the King, and raife a Rebellion here,
as the Witnefles have fworn. Now as you can-
not poffibly doubt but this moves from Mr, Fitz-
Harris, fo then confider the Inconfiftency of the
fecond Part of his Defence, and the lmpudency
of it too, For as before he pretended he was
drawn into 1t by Mr, Everard, fo now he would
make you believe he did not do 1t out of a trai-
terous Defign, for that he was employed about
thefe Affajrs 3 and this comes under the Title of
fecret Service: And he would fain have it that you
fhould believe the King fhould hire him to raife a
Rebellion againft himfelf, to defame himfelf, and
to incenfe the Minds of the People againit him,
And this muft be the Service that he 1s put upon;
he had no traiterous Intent in himielf, but he was
to trepan all the Lords that ftood zealou(ly up for
the Proteftant Religion and Propesty, and thac
by Direction from whom? From the King, whom
Fitz-Harris would have all People to believe to be
a Papift ; and he would have People believe that
he is an innocent Man, that he was only employed
upon fuch a fpecial piece of Service 5 that the King
fhould be at great Pains toemploy Mr. Fitz- Harris
to deftroy himfelf and che whole Nation, and
to ftain his whole Family : And upon what Rea-
fons would he have you to believe it? As firft,
you oblerved how inconfiftent it 15 with the for-
mer Part of his Defence, that he was trepan’d in-
to it; now he did not do it from Mr, Everard,
nor with a treafonable Intention., But certainly
this is a Treafon that nothing can be faid to pal-
liate or excufe, and I am fure he hath faid no-
thing will do it. Yer all the Defence he hath
made has tended that way, For though he hath not
arrived to the Confidence to fay fuch a Thing is,
yet he hath infinvated, by the Method of his Pro-
ceedings, that he would famn have fuch a thing
believed 3 and that the Man had no traiterous
Defign in it.  Now what Evidence hath he pro-
duced for it # Fle hath produced to you Evidence
that he hach had Money from the King, and hath
been fometimes at the Dutchels of Porifmontis’s.
That he had Money from the King is true, but
it little became him to mention it 3 for 1t was
Charity to relieve a Man 1n Neceffity that was
ready to ftarve, and was forced to go all the Ways
to work he could to raife Compaffion ; he urged
the Sufferings of his Wife’s Father 3 you heard the
Petition read as a ground for Supply 5 and he hath
fo far prevailed upon the King’s Charity (which
he hath abufed) as to have a Sum of Money given
him, and he hath had the Benefit of it: But he
hath made a very ill Return for it 5 for the thanks
he hath given to the King for this his Charity,
is to fly in the Face of him, his Family, and the
Government, He hath endeavoured to raife a Re-
bellion 3 and when he 1s brought to his Trial, he
continues to defame the King, which isan Aggra-
vation of his Treafon, if poffible. And now ha-
ving no Proof in the World for thefe malicious
Infinuations 5 and all the Witnefles that he hath
called to make out what he would fain have be-
lieved, and dares not mention, (not proving any
fuch thing ) you will have litcle Reafon, Gentlemen,
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if you confider the Nature of the Libel itfelf, it 1s
impoflible this Man fhould ever be fet on work to
contrive fuch a thing as this, to defame the King
and all his Family, to raife a Rebellion, to over-
throw all Religion, Liberty, and the King him-
felf 5 it is impoflible to be believed. But I fear I
prefs tco much upon you, as if I did fufpect there
could be Men in this Kingdom fo bad as to be-
lieve fuch a malicious Infinuation.  Gentlemen, 1
feave it to you; you hear what our Lvidence 1s,
three Witnefles that pofitively fwear this Treafon
againlt the Prifoner, Now as you have this poli-
tive Evidence on the one fide, fo you have no
colour of Evidence on the contrary 5 and ’tis 1m-
poflible for you to find him nor guilty. Itisto deny
the Light of the Day ; and ’tis a thing of that Con-
fequence, that all Ages, when they hear of it, will
fay, thatthere is no Juftice to be had, if an Englifi
Jury donot find a Verdit according to their Lvi-
dence: For what Security hath a Man for his Life
and Eftate, if twelve fubftantial Men of a Jury fhall
dareto go againit plain and full Evidence: *Tis all
the Security an Eugli/bman has for all he enjoys,
that he is to pafs through the hands of twelve honeft
Men of his own Country. And 1f it be poffible
for a Jury to go againft Evidence {o plain as this
is, I fay, no Man s fafe 1n his Life or Eftate.
Mr. Serj. Fefferies. Gentlemen, I defire to take
Notice of what Mr, Fitz-Harris was plealed to con-
clude withal,  He fays, his Blood is to be required
at your Hands, and therefore he would fain by
that means mfinuate you oot of your Confciences,
But 1 think if you confider the Circumftances that
have been given, and all the Evidence, it will be
impoffible for Men that have any refpect to their
Credit and their Confciences, to acquit this Gen-
tleman, In the firlt place, 1t 15 known, and it
hath been given in Proof to induce the Probability
of the Matter evidenced againft the Prifoner at the
Bar, that he is a known Roman Catholick; they
are all Proteftants, and good Proteftants, and you
are all Proteftants too.  And then the Cale goes
thus far further : You that are Proteftants mult
rale itupon your Oati.:, thatthefe Gentlemen have
{worn falfe, and convit them of wilful Perjury 4
and if you do convict them, it muft be upon the
bare Allegation of a Papift: And I hope never to
live to {ve the Day that Menthatare of good Cre-
dir, and Proteftants, fhall by an Allegation (though
never fo confidently affirmed at the Bar) be pre-
{umed 1o be guilty of Perjury,  Sothac I fay, my
Lord, Dbefides the Bafenefsand Venom of this im-
pudent Libel, which certainly no honeft Man in
the World will give the leaft Countenance to, here
15 Evidence enough from himfelf.  And you can-
not believe it proceeds from any Direction from
the Crown, (as this Man would infinuate) and
therefore he hath given us the greateft Evidence
by his libelling at the Bar, And he hath not only
libelled the Crown, but he hath called up fome
Witnefles on purpofe to libel the reft of his own.
And then I hope you will take Notice how he did
infinuate with Mr. Everard at the beginning :
When you were in the French King’s Service, faid
he, and have been negleted cver fince you left it ;
if you will come and join with me, without perad-
venture you may get Encouragement fitter than
that poor and mesn way that you are reduced to
by embracing the Proteftant Intereft. He gives
him a Method likewife to walk by : He thought
him the Perfon that had writ fome Pamphlet be.
forey and therefore was fit for his Purpoft, and

ought to be encouraged. And he does tell you the
Words not only againft the prefent Government,
but that which every good Proteftant muft needs
abhor and tremble at 3 he bids him take care to
libel the whole Family,  He tells him withal, you
muft be lure to fay, that the late King, of bleffed
Memory,was concerned even in the Irifh Rebellions
and that this King hath promoted thofe Perfons
that his Father had countenanced for that A&ion :
and he tells him the Names of thofe Perfons that
were fo promoted,  After this 1s done, what doeg
Mr. Everard do? he goes and makes a Difcovery
he tells the Circumftances and the Perfons, to
whom, and when: And the Perfons he made thar
Difcovery to, do in every Circumitance agree
with Time, Place, and all.  "The firtt Nighe this
Appointment was, [ hope you will remember, that
when Mr. Everard had lo placed that Gentleman, a-
cain{t whom there s not the leaft Word faid or ima-
cined to fnd faule with him, he takes Notice of the
Inftructions ; owns that he had given him Infiruc-
tions 5 and takes particular Notice of one Paflage,
that when Mr. Everard laid, But there may be
Danger 1n them, 1s not this Treafon? the Prifo-
ner made anfwer, the more Treaion the better,
Ay, but then this is dangerous, how fhall I ven-
ture upon fuch Mauters? Why have you not my
Hand i 1r? I am as guilty as you, and in as much
Danger. What then was the Reward ? there was
to be at prefent forty Guineas, and an annual Pen-
fion. But to whom was M, Fitz- Harsisto difco-
ver this? not to the King, but to the French Em-
baffador, and the Confeflor was to be the Man that
was to give the Reward.  Flandzrs was firft to be
fubdued, and the Parts heyond the Seas, and then
England would be but a Morfel for them, they
could take that inthe way. Al this was done,
which is plainly {worn by a Witnefs that had a
Place made on purpofe for him to over-hear all that
pafled. And, my Lord, for the next Witness
there 1s Sir /7 widiam Faller 5 there is this, befides
what is [worn, agreeing in Circumftance: He tells
you both, to their very Money, that it was forty
fomewhat but he cannot fay Guineasy and he tells
you fomething of the Penfion, a great many thou-
fand Crowns: And he tells you particularly of that
Circumftance of the IFrench Confellor, and the
Freach Embaflader.  Befides all this, does not Sir
IMiffam 1¥7aller tell you this very thing, That he
efpy’d him with a Pen and Ink, that he gave a
Note of the Libel itfelf, and he heard him give
the Directions f and when he came into the Room,
he faw the Ink frefh upon the Paper 3 and when
he heard him give Diretions for the Alteration
of particalar Words, he faid, You have not woid-
ed it according to my Mind in fuch and fuch par-
ticalur Places, But, my Lord, there is this Ve-
nom in it further to be taken Notice of, that he
gave his Inftrutions to draw it fo, as that it mighs
beil take Iifie@t, according to his Intention: For
when Mr. Everard thought it might do well to
make it with thon and thee, as thongh it fhould be
the Defign of the Quakers, he faid, No, by no
Means ; but put it in changing the Phrafe, asifit
was the Delign of all the Proteftant Diffenters,
and fo by that Means would draw the Odium upon
them, and bring them in Danger as well as others.
And this is confirmed oo by Sir X illiam WWaller
fo that in every Circumftance he hath fhewed the
Venom of his Defign, But in the laft Pace, which
furely the Gentlemen of the Jury will not forget
what Sir IPilliam Waller faid, that Fitz- Harris did
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fay, I have taken care already to difperfe abun-
dance of Libels amongit our Party. And when
Everard told him of 2 Libel that was fome while
before. he faid he had feen that a great while ago,
and there might be fomewhat in it to the Purpofe.
And for the Anfwer that hath been given (o it,
my Lord, I think it does not bear any Sort of Re-
lation to the Charge that is upon him ; for what-
{oever Difcourfc, or whatfoever he hath urged,
s not much to his Purpofe, He hath broughe
here a Nobleman 3 but after all, 1 would put him
in mind of one Thing that Nobleman faid, He did
helieve he came to him in the Name of one that
fent him oot : And fo will every Body {ay that hath
heard the Evidence 5 for all his Wirneffes do pofi-
rvely deny that they ever knew of any fuch Mat-
rers as he Ipeaks of. And now, my Lord, I
could be very glad if this Gentleman (inftead of
faying as he hath faid) would have come as foon
1 he had this Libel from Everard, and difcovered
it inmediately to fome Body himfelf before he had
carried it on, as Everard did before the Thing was
perfected. And fo, Gentlemen, we do think up-
on this Evidence, we have left you without all
manner of Excufe: It being impoflible, upon fuch
a Proof” as this is, and confidering the Nature and
Venom of the Libel itfelf, the bafe, venomous,
malicious Inftigations he made ufe of to effe@ i,
and the Eads for which it was done, to bring in
the French 10 fet us together by the Ears, to ren-
der the King odious to his People ; and the Perfon
*tis alted by, a known Irifh Papilt 5 I cannot doubt
of the Iffie. And I do hope when I fee fo many
honelt Gentlemen and Proteftants at the Bar, they
will be loth to forfeit their own Souls to eternal
Damnation, to fave a Man that is guilty of fuch a
Treafon as this.

L. C. ¥. Have you done, Gentlemen ?

Sir George Fefferies.  Yes,

L.C.F. Thenlook you, Gentlemen of the Ju-
ry, here is Mr. Fitz-Harris indicted for Treafon a-
oainft the King, and ’tis for endeavouring to take
away his Life, to make him odious to his Subjeéts,
to incite them to a Rebellion, and to raife Arms
here 1n this Kingdom againft our King, our Sove-
reign. And by the Indi¢tment it is faid, that he
hath declared thefe Endeavours and thefe Inten-
tions, by cauling a fcandalous and evil Pamphlec
or Libel to be written, with an Intent to be dif-
perfed through the Kingdom. The Words of the
Libel you have heard particularly read ; fome of
them are taken out and mentioned in this Indict-
ment, Mr, Fifz-Harris hath besn arraigned, and
hath pleaded Not Guilty ; and you are to try the
fingle Marter before you, whether Mr, Fitz-Harris
be gutlty of this Treafon. That this 1s T'reafon,
and contains a treafonable Matter, Gentlemen,
1s {o plain, as noBody living can doubt it: But it
s a Treafon of as high a Nature as peradventure
ever was in the Kingdom of England, and tends as
much to that which would be the Deftrution
both of the King and Kingdom. The King’s Life,
all our Lives, all we have that is dearto us, or
of any Advantage or Avail in the World, are
concerned in this: For what does it tend to ? It
tends to a popular Infurrettion, to raife the Peo-
ple up in Arms, that like a Deluge would over-
run and fweep away all, It is to undo the Govern-
ment and all Order in the Kingdom, and to de-
troy the Life and Being of all that is good a-
mongft us. A more virulent and villainous Book
certainly was never written ; nor any Thing that
tended more to Sedition, or to incite the People
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to 2 Rebellion : Such 2 Book as peradventure no
well governed Kingdom ever heard of the like. It
tends to defame the King and all his Anceftors,
and to blaft all that thall come after him, to raife -
us 1nto a Tumult, And what isall thistodo ? To
fettle the Roman Catholick Religion amongft -us.
And this is fuch a Piece of the Arcof the Jefuits,
which peradventure hath out-gone all they. have
done before. It feems to be their Hand diceétly, and
we are all concerned as Englifbmen to take care of
fuch Villainies. This is the Nature of the Treafon
that 1s comprifed in this Book. Whether Mr.
Fitz-Harris was the Author, or Diretor, or Con-
triver of this Book, 1s the Queftion before you.
(For plainly, without any Suppole, the Book con-
tains in it as high Treafon as ever was.) And
as to that, Gentlemen, you muft conflider that
this appears evidently to be a Defign of the Ro-
man Catholick Party ; ’tisa jefuitical Defign : For
this is that they aim at, to confound all Things,
that they may fifh in troubled Waters, And you
fee they have found out an apt lnftrument, an
Irifb Papift, one that hath been all-along conti-
nually concerned wich them, and mntermeddled in
feveral of thefe Plots and Papers, Gentlemen,
the Evidence that is gtven here againft him 1s by
three Perfons, and there is great Evidence from
the Matter that is produced, belides thofe Per-
fons, There is Mr. Everard does declare to you
the whole of this, and Mr, Fiz-Harris's Appli-
cation to him to write this Book, He tells you
the Intention of ir, and he gives you the very
Grounds upon which this was to be written ; that
1s, to raife Sedition, that was the firft Infiruc-
tion ; to raife a Sedition in the Kingdom, and
this was to bufy us at home, that the French
King might get Flanders and the Low-Countries,
while we are confounded at home: And then
the Catholicks have their Game to play,
and carry all before them, Look you, Gentle-
men, Mr. Everard is {o cautious, that he walks,
not alone in the Cafe, but with a great deal of
Prudenee declares it to others, that they may be
Witneffes in the Cafe for him. Mr. Smuth does
agree in all Things for the firft Night that Mr.
Everard hath declared, how that he heard the
Directions owned as given by Mr. Fitz- Harris, for
the writing this Book, and he heard the Defign of
1t, he heard there was a Reward promifed to him
for the doing of i, and he tells you fome of the
Inftructions. The next Night Sir }7illiam 1Waller
was prefent 3 and he tells you all the Inftruttions
of that Night, and that Fitz- Harris owned them,
that he gave thofe Inftructions in the private Con-
fult. But that that is not to be anfwered, Gen-
tlemen, is his own Inftruétions in Writing 5 what
can be faid to that # If you were doubtful of the
Credit of thefe Gentlemen, yet Mr, Fitz-Harris's
own Inftruftions in Writing under his Hand, are
an Evidence beyond all Controul in the World
that he gave thofe Directions ; and thefe are Trea-
fon, that is plain, And therefore it does feem to
be as {trong an Evidence againlt Mr, Fitz-Harris
of this Treafon, as peradventure ever was given
againft a Traitor. There is not any one Wit-
nefs that ftands fingle, but there are two to each
Night ; and his own Inftrutions written by him.
felf do not ftand upon the Evidence of a fingle
Witnefs, for he owned it in the Prefence of
three Witnefles : So then a ftronger Evidence
cannot be given that he was the Author and Di-
rector of this Book.

Then,
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Then, Gentlemen, you muft confider what he
fays for himfelf in Excufe of this horrid Trea-
fon that thefe Witneffes feem {o fully to fix upon
him. The firt Witnefs he brings is Dr. Oates ;
and he does tell you, that having fome Difcourfe
with Everard, Everard fhould fay, this was a
Defign of the Court, and was to be put into fome
Lords, and [ think, into fome Parliament-Men’s
Pockets ; and then they were to be apprehended.
I think this is Dr, Oates’s Teftimony, Mr, Everard
is here upon his Oath, and he teftifies no fuch
thing in the World: *Tis eafy for one to come
and fay, 1heard a Man fay fo; perhaps he faid
by way of ConjeCture; but that is no Anfwer to
direct Proof, Mr, Sheriff Cornifh is the nexe Wit-
nefs, and he fays, he had fome Difcourfe with the
King, and the King fhould fay, he thought M.
Fitz-Harsi; had been an honeft Man, and had
given him {ome Maney., o

Mr. Sh. Cornifs. No, my Lord, the King faid,
he took him to be an il Man. _

L.C.¥. Then it {feems I was miftaken; his
Majefty did not tell him he took Fitz-Harris to be
an honeft Man, but an ill Man. But that he had
formerly fome Money of the King, upon Pretence,
of doing him fome Service; now that brings it out
what the King’s Meaning was : For it{eems there
had been begged fome Money for him, and the
King, at my Lady Porifmouth’s Defire, by way of
Charity, gave him fome little matter of Money ;
he boafting and telling the King he could do him
fome Service. You fee what manner of Service it
15 he would have done for him and the Kingdom,
Then as to the reflt of his Evidence, there is Mrs,
IWall, and iy Lady Dutchels of Portfmonth ; and
he hath examined chem concerning the Money he
hath received, and they both declare upon what
oround that Money was given: It was given, they
tell you, for a Gratuity from the King to him ;
and upon his boafting, fays Mrs. 77a/l, that he
could do the King Service, and bring over Perfons
to his Intereft. T think there is no other Witnefs
very material 1 For as for Mr. Bulfrode’s Evi-
dence, it {ignifies nothing at all it is not mate-
rial for him or againft him in the Cafe: A Dif-
courfe about delivering a Petition to the King
from his Wite, Now, Gentlemen, you muft con-
fider what 1]l Ufe this Gentleman defigns to make
of the King’s Charity and Favour to him; he
cave him fome Money to relieve his Wants, and
now would he interpret this, and infinuate this to
be given for ill Purpofes, for to make him trepan
his Subjeéts : Which is another piece of Virulency
that thefe Papifts always exercife againft the King ;
they always make an ill Ufe of his beft Actions,
and an ill Interpretation of them, For, Gen-
tlemen, can it be believed, that the King would
ever defign {uch a thing as this is, to blacken his
Family for ever, to ftir up all his Subjeéts againft
him, to endanger his Crown and Kingdom, and
all that he has in the World? And all this to
what Purpofe? No colourable Defign can be made
of it, Thisis {fucha Thing, to excufe fuch a Vii-
[ainy, as never washeard of, by wrefting the King’s
Charity and Generofity to fuch ill Purpofes ; but
that fome Men have the Confidence to do any
Thing. I muft leave it to you, Here are three
witnels his own Fland to thefe Inftructions, and
his making a Declaration that it was not treafon.-
able enough, nor virulent enough, All thefe
things are ftrong Evidences in the Cafe. And if
you believe thefe Witneffes and his own Hand-
WIIBg, “0sa plain Cafe, you muft find him Guilty,

102. The Trial of Edw. Fitz-Harris Trin. 33 Cor.11.

_Futz-Harris. May Ihave Liberty to ipeak one
Word ?

L.C.7. Gentlemen, I had forgot one Thing,
For fear it make an Impreffion in you, becaufe ]
fee he hath inculcated it often and often, and that
15, the Impeachment that was by the Commons
Houle of Treafon againft Mr, Fitz- Harris in the
Lord’s Houfe: I muft tell you, Gentlemen, thar
is not before you at all; the Matter of that wag
by way of Abatement pleaded to the Jurifdiction
of this Court, and that is now over, You muft
have no Confideration, nor can have any Confide-
ration of that now, Your Queftion is not whe.
ther we have Authority to try this Caufes by
you are impannell’d and fworn to one Point, and
thac is, whether Fitz-Harris be guilty of this
Treafon or not. Whether the Court have Ay-
thority to do it, is another Queftion proper for
our Determination, and we have determined 1t 3
but there is nothing of that lies before you in this
Cafe. Therefore you muft not be mifled with any
thing that he talks fo fondly of concerning the Im-
peackment, or concerning his Blood lying at your
Doors, tiat furely will fignify nothing to Men of
Unaerftanding ar all.

Mr, Fobirfon. My Lord, *tis our Unhappinefs
to come before you under thefe Circumftances, We
have underftood there is 2 Vote of the Commong
of England in Parliament, that fays this Man thall
not be trigd in an mferior Court 5 now we take our
felves to be the Judges of this Man in part under
your Lordthip’s Diretions.

M, Serj. Maynard. You are not Judges of it
you are only to try the Fadl,

Mr, Fobufon. 1 only offer my Senfe, and if the
other Gentlemen think otherwife, they will fpeak
it. I think the Office of a Juror is fiuch, that it is
within his Power to acquit or condemn, according
to the Evidence, as it lies within his own Confti.
ence. Now it we fhould acquit this Man {we
have no Affurance we fhall acquit him, only fup-
pole 1t) then there is nothing againft him bu
what lies in a Parliamentary way, and we fhall
forejudge their Caufe, Therefore, I fay, I do not
know how far by Law we are compellable to give
a Verdict 1n this Cafe upon him.

L.C. . Look you, Gentlemen, we would con-
fult your Satisfaltion as much as we can in all
Things 3 and ’tis reafonable that if you have any
Doubts you fhould propofe them to us, and to that
Purpole we are to give yon Satisfaction, and wiil
in all Things. 1 muft tell you, as to the Jurif:
diction of the Court, that is not at all before you ;
and as to the Vote of the Houfe of Commons, al-
ledged by him, if any fuch there be, that cannot
aler the Laws of the Land, nor juftify any of us
in departing from our Duties, no morethan if a Let-
ter or Mandate fhould be gained from the Prisce
or Chief Magiftrate of this Kingdom, 10 any of
us in Derogation of Juftice (as it’s poffible by
Surprize to be) weare to take Notice of the one,
no more than the other, We are upon our Qaths
to do Juftice according to the Law of the Land :
You likewife are upon your Qaths, and forn to
do Juftice in your Sphere 3 and your Oath is, that
you fhall enquire truly whether he be guilty or not 3
and if he b2 guilty in your Judgments, you can no
more fpare him, than you' can condemn an innocent
Perfon. It never was pretended by any Man, nor
will it be allerted by any Man that underftands
himfelf or the Conftitution of the Government of
this Kingdom, that a Vote of the Houfe of Com-
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mons can change the Law of the Land. It cannot
excule us, if we deny to try 2 Man that is brought
before us 3 nor will it excufe you, being under an
Oath, juitly to try him. If you fhould (becaufe
the Commons Houfe have voted that he fhall not
be tried) declare that Man nnocent, who in your
own Judgment you believe to be nocent; you
nor we are not to confider what will be the Con-
fequence of this, if this Man be acquitted or con-
demned ; that is not before us.  You and we too
are tied precifely to the Laws of the Land, and
by that Law muft this Man be judged, Astoour
Parts, we muft do 1tasto the Law, and youas o
the Fa@ But I'll tell you further, Gentlemen,
this Doubt was moved to us by the Grand Jury,
before the Bill was found ;3 we had an Intimarion,
that they would move fuch a Doubt to us as feems
to be your Doubt now. Therefore for their Satif-
fa&ion, and the taking away any Scruple that might
be in the Cafe, all the Judges of England did meet
together, and ferioully debare the Matter and Sub-
ftance of all this 3 and it was not our Opinion of
this Court only, but the Opinion of all the Judges
of England, That we had a Jurifdiction to try this
Man, This we have told you, becaufe we would
fatisfy all Men to go on fairly in the Things that
are before them,  Therefore, that being put out of
the Cafe, you mult confider of your Verdi&t, and
give it in upon this Tral

Mr. Fobnfon. We do notdoubt, my Lord, but
your Opinion in this Cafe will indempnify us from
any future Charge by the Commons of Eiugland.
But it lies before us to confider what we are bound
to do in the Cale.

Mr, Juft, Fomes.  Gentlemen, I fuppofe you do
not doubt but we are all of the fame Opinion, It
is no marvel indeed to hear 2 Man that ftands in
Fitz-Harris’s place, to object any thing that may
caft a Mift before your Eyes. And yer it cannot
but be wondered at too, that when three Prote-
ftant Witnefles have fworn precifely, he fhould
have the Confidence to urge any thing of this Na-
ture. He who appears by the Inditment it felf,
and the Proofs made upon the IndiCtment, to have
endeavoured to deftroy all the Laws of England,
all Magna Charta, all our Liberty and our Religi-
on, and to Inflave us to the King of France: For
that appears plainly the Delign, if you have any
Credit to the Witnefles that are produced : He
that would have pulled Jown all that is Sacred a-
mongft us, 1s {o zealous for the Authority of the
Houfe of Commons, We have all of us a great
Reverence for the Houfe of Commons, and for
their Opinions 5 but as my Lord hath told you,
fo I tell you my Opinion, That a Vote of the
Houlfe of Commons does not in the leaft for alter
the Law: For indeed if it did, it were to give a
Legiftative Power to the Commons, which does
only belong to the King, the Houfe of Lords, and
the Commons together. And, Gentlemen, though
Mr. Fitz-Harris fays, if he be acquitted here by
you, yet he fhould remain to be queftioned again
in Parlament 3 there is no Man in the World can
doubt, if he were acquitted here, and were quef-
tioned in Parliament, but he would fay, he hath
been upon his legal Trial by his Peers, and that
he hath been acquitted by his Peers upon folemn
Evidence. But, Gentlemen, you are to confider
what Is your bufirefs : Your Office is to be Jurors,
not to be Judges; you are not to take upon you
any fuch Authority. Your Commiffion is your
Oath, and by that Oath you are {worn to Inquire
whether the Prifoner be guilty, as he is indicted,
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or not: If you, as Euglifhmen, can fay, he is not
guilty, let it lie upon your Confeiences, and the
Danger of the King’s Blood and Life be upon you.

Mr. Juft. Dolben. Gentlemen, I delire to {peak
one Word to you, to let you know, 1 am of the
fame Opinion with my Lord, and with my Bro-
ther ; and I cannot but wonder at you for making
this Scruple : For if there were any thing in what
you have faid, it concerns us that are Judges, and
not you at all; for ’tis a mawer of Jurifdiction:
and whether we have a Junfdiftion or not, we
mult fatisfy our felves that we have a Commifiion
to do1t; 1t concerns not you. Do you but confi-
der the Oath you have taken, That you will well
and truly try, and true Deliverance make be-
twixt our Sovereign Lord the King, and the
Prifoner at the Bar, according to your Evidence
And you have fworn a true Verdict to give upon
it, and do you now fcruple whether you fhould
give any Verdi€t or no, when but even now you
have fworn you will givea Verdict? If any fuch
thing as this had been in your Heads (for it might be
then in your Heads, as well as now) why did not
you fpeak of it before you took your Oath? You
now lie under the Obligation of an QOath to give a
Verdict according to your Evidence, and would you
acquit him againit fuch an Evidence as hath been
aiven? For, belides what Sir B illiam I aller, Smith,
and Everard have depoled, the very Note {worn
by Sir Philip Lloyd and My, Bridgman, to be owned
by Fiz-Harris as his Hand, contains Treafon
cnough in 1t, if there were no more: Therefore
there muft be fomething more in it, than for the
fake of fuch an unreafonable Scruple.

M, Jult, Raymond, I am of the fame Opinion,
truly. '
Mr.Fohufon, MyLord, Itook the Liberty to {peak
itnow; Icould not{peak it before: For I was not
then to enquire what I was to be {worn to, nor could
I know what would be the Matter that would come
before us, till we were fworn. Therefore I humbly
beg your Pardon, that I made the Motion.

L.C. . We are not at all troubled at any
thing you have faid 5 do not miftake us, we
do not take it ill fiom you, that you acquaint us
with your Scruples: We are ready to give all
SatisfaCtion we can, to any that are concerned
before us 3 therefore we are no way troubled that
you made any {uch Scruple, but have given you a
fair Anfwer to it

Mr, Fobufor. My Lord, Idelirea Note of the
Names of the Jury.

L. C. ¥ Giveit him, Mr. Affrey, or elfe the
Croud is fo great he may not know them.

[ Then the Fury withdrew for balf an Hour, and
at their return being called over and appearing,
the Clerk took the Verdifl.]

Cl.of Cr. Edward Fiz-Harris, hold up thy
Hand: (Which he did.) Look upon the Prifoner ;
how fay you, is he Guilty of the High-Treafon
whereof he ftands indifted, or Not Guilty ?

Foreman. Guilty, e,

L. C.¥. Ithink you have found a very good Ver-
dict, and upon very full and ftrong Evidence,

Mr. Sol. Gen, Will your Lordfhip pleafe to give
Judgment 2

L.C.¥. We will take Time for that,

Mr, Sol, Gen, Will you give a Rule to have him
broight up to-morrow ¢

L. C. ¥. Move us another Day for it.

Fitz-Harris. My Lord, I'hope I may have the
Liberty of my Wife, and fome Friends now to

come to me.
Pp I.C. 7.
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L.C.%. AnyFriend Ithink may come to you:
Bur, Mr, Fitz-Harris, yon muft be modeft in the
ufing that Liberty we give you. You have here-
tofore abufed your Liberty ;5 I do not love to ex-
afperate Things to one in your Circumftances, but
you muft be prudent and careful, knowing your
own Condition, that you do nothing prejudicial to
the King or Kingdom. |

Upon Hednefday June 15, 1681, Edward Fitz-

Harris <vas brought to the Bar of the Gourt of
King’s-Bench, fo receive bis Szitlence.

Mo, At Gen, My Lord, Ihumbly pray your
Judgment againft Mr, Fifz-Hariis, who 1s con-
vitted of High-Trealon.

Silence proclaimed during Fodzment,

Cl.of Cr., Edward Fits- Harris, hold up thy Hand.
Thou haft been indicted and arraigned of iigh-
Treafon, and haft thereunto pleaded, Not Guilty,
and for thy Trial put they [elt upen God and tay
Country, and thy Country have found thee Guilty :
What can’ft thou fay for thyfelf, why Judgment
of Death fhould not be given againlt thee, and
Execution awarded according ro Law ?

Fitz-Harris. My Lord, I think it will be pre-
judicial to the King’s Service, thar Sentence fhould
pafs before I have made an end of the Evidence I
have given in againft my Lord Heward.

L.C.7. M. Fitz-Harris, we can take no No-
tice of any taing of that Nature, When you are
afked, what you can fay why Judgment {hould not
pafs againft you, 1t1s, what legal Matter you have,
what Matter in Law, to excule yourfelf from that
Judgment? For this is nothing, the faying you
ate to give Evidence 5 we know nothing of thar,
it will not delay Judgment a Minute. And for
what you fay, 1t will be prejudicial to the King’s
Service, it is the King that prays Judgment againft
you by his Attorney.

Fitz-Hairis. 1 beg the King’s Mercy for Tranf-
portation, my Lord,

L.C.7. We can do nothing in that.

Fitz-Harris, Nov to give me Time before my
Execution ? I can fay ro more, my L.ord.

L.C. 7. Look you, Mr, Fitz-Hariis, you have
been here indifted for a very grear and heinous
Treafon, a Treafon that is in truth of the firft
Magnitude ; for it is a Treafon that tends to the
rooting up the whole Government of this King-
dom, and the deftroying of us all ; plainly, both
of the King and of all his Subjects. It does not

only deftroy the Peace and Quiet, but it tends in

truth to the utter Deftruction of the whole King-
dom, and to bring us into & Confulion and Dif-
order, never to be avoided or retrieved, if your
Defigns thould have raken effect, You have been
here arraigned, and put yourfelf upon the Country,
and they have found you guiley of this Treafon ; It
1s 2 thing you fhould well confider; for certainly,
you have contracted to your felf a mighty Guilt in
fuch a thing as this s, You have endeavoured
the Deftruction of the King, and in uch a way,
as muft have 1o truth deftroyed 21l his good Sub-
1e&ts together with him.  Your Defign hath been
to excite the People'to a Rebellion, and a popuilar
Infurrection, that would have'fwept away all like
a Deluge, if it had taken Effe@., In truth, it is a
Trealon againft all Mankind, the ftirring up of
the People is 3 it is of evil Example to all-Man-
kind, the ftirring up of the People againft:their
natoral Lord, to whom we owe all Allegiance
and Obedience, But your Defign in this way
was by fetting the People of England together by
the Lars, to bring in the Roman Catholick Re.

licion upon fuch as fhould be left, It feems you
are an Irifh Papilt, and fucked in very il Princi-
ples where you have lived ; and you have here en-
deavoured o do as much Milchief in this Kirg-
dom, by that treafonable Book, as lies in any one
Man's Power perhapsto do. It isa Mercy and 4
Happinefs, that it hath pleafed God in his Provi-
dence to deliver us out of your Hands 5 for this was
your Defign, 1t you could have broueht it abouys -
But 1t hath pleat=d God now to bring you 1o Jy.
{tice for 1, and the Judgment of the Law muft
pals upon you, Now that Judgmenr is this: 2%
ot petnris to the Tower, from wheice vou came,
and from theice you muft be diawin through the Styepss
of the City of London 2o Tyburny 1here you fhall
be hang’ [ by the Neck, but cut down before you are
dead 5 your Bowels [ball be taken ont and bprus
before your Face, your Head cut off, and your Body
divided 1to four Quarters, to be asfpofed as /,{;;iv}:j
pleafe 1he Kingy and I pray Ged to have NMercy
upon your Soutly to give you e Sight of your Sin, aind
Repentance for 1,

Fitz-Harris. My Lord, 1hope I may have the
Liberty of my Wife to come 1o me, and auy
Friend, "

L.C.7. You have that Liberty already.

Fitz- Harris, No, not withour the Prefence of
a Warder,

L.C.¥. We will not reftrain them as o that, leg

them come to you,
Officer. There is no Rule of Court for it, my

Lord.

L. C. 7. We willnot reftrain any thing of your
Wile’s coming, there is no Rule to relbrain ner ;
but let him have that Liberty that other Pritoner;
in his Condition vfually have had in the oz,
his Wife to come to him, or any other Friend or
Proteftant Minifler whatlozver,

Ofcer. Pray let it be put into the Rule of Courr,
my Lord.

L.C.F. We make no Rule, there does net
need any.  Look you, M. Litz-Harris, we lay
no Reftraine upon your Wife, or any other Friend
but if your Wife be in another Condution, thar
fhe can’t come to you, we can’t meddle with
thar.

Mr. Jult, Foues, We are not to deliver her ous of
Prifon,

L.C.7. No, we make no Rule, but take off
the Hands of the Court from reftraining any one
to come to you.

Then the Prifoner was taken away, and in Pur-
fuance of this Sentence, the laft Day of the
faid Trinity-Term, being the 22d of Yuue,
1681. 2 Writ1ffued out of the Court of Kixy's-
Bencl) directed to the Lieutenant of the Tocwer
of London, reciting the Judgment, and com-
manding him to deliver the Prifoner ro the
Sheriff of Middlefex, upon Friday the Arft
Day of Fuly next following to be execurcd
according to the Sentence, Which Writ
followeth in thefe Words.

C AROLUS Secundus Dei gratia Angl. Scor,

Franc, & Hibern. Rex, fidei defenjor, E3c.
Loc. tenen. Qurris moftre London. falutem, Cuns
wos 1n Cur, noftra coram nobis confideraverimus guod
Edwardus Fitz-Harris auper de Parochis S. Martind
in Campis 1 Com. Midd. Gen. pro guibufdam altis
proditionibus unde ipfe coram nobis indiflat. eft, &
Suuperinde per quandam Furatam Patvie inde inter 105
T prefai, Ldwardum capt, conviff, &5 atting. ex-
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iftit, .ae Turr. nofira London. per medinm Civitatis
nofir London. pred. Ufg ; ad_ {Jffm:rj de Tyborne
trabatur, € fuper Furcas tlas thidem fufpendatur, &
vivens ad terram profieraatur, ac Interiora fua ex-
tra vealrem [uum capiuntur, ipfogue vivente combu-
rentur ; Et quod Caput ejus amputetur, quodgs Corpus
ejus in quatior partes dividatur, & quod Caput &5
Quarter, ill, ponaniur ubi wos ea affignare volueri-
mus: Ideo tibi precipimus frrmit, injungend. quod die
Veneris prima die Julit prox. futur. apud " Tower-Hill
com Vie. Midd. econvenias, & pred. Edwardum
Fitz-Harris eidem Vie. Midd, deliberaii facias, ut
idem Vic. execuitionems de eo in forma pred. fieri fa-
ciat, prout inde sobis vefpondere volneris. Tefte Fran-
cifco Pemberton apud Weltm. xxi)° die Junii,
Anne Regni noflri xxxiip’,
Per.Cur, ASTRY,
And another Writ at the fame time was iilued
out of the fame Court, direfted to the Sheriff
of Middlefex, to receive the Prifoner from the
Licutenant of the Tewerat the Timeappointed,
and to execute him according to the Sentence.
Which Writ was n thefe Words,

AROLUS Secundus Dei gratia Angl, Scot,

Franc. &8 Hibern. Rex, fidet Defenfor, e,
Fie. Midd. falutem.  Cum nosin Cur, ioftra coram
wobis confideraverimus quod Edwardus Fitz-Harris
purer de Parochie S, Martint in Campis iz Coum.
Midd, Gen. pro quibufaam altis proditionibus wide
iple coram nobis indiitat, eft, & [uperinde pei guan-
dam Fur, Patiic tnde inter nos & prefat. Edwardum
capt, coivich, € attingt. exiftit, de Turr. noftra
London, per medinin Civitatis noftre London, pred.
2f7y ad Furcas de Tyborne trabatur, &9 fuper Fur-
cas illas ibidem fufpendatur, 3 vivens ad tevram pio-
freriatur, ac Interiora fuacxtraventvem fuum capian-
1ir, ipfags vivente combureitur 5 Et quod Caput ejus
amjiietetnicy qitodqs Coipus ejus in qitatuor paries divi-
dituir €8 Quarier. 1. ponantur ubi nos ea affignare
volworimus @ Ideo 1D precipimus fivmiter tinjunges.
giod cum Loc. teneir, Tuir, noftre London. pred. die
Veneris primo die Julii prox. futur, apud Tower-Hill
convenias, & yfum Edwardum Fiiz-Harris de
prefat, Loc. tenen. recipiasy, & Execntionem de eo in
forima prad, facias prout decet. Tefte Francifco
Pemnberton aprd Weltm, xxi)° die Junit Auito Regui
igflri xxgnye.

Per Cur. ASTRY.

Upon the Day appointed, wiz. Fuly 1. Edward
Friz-Harris was, near the Tower-Gate, on Tower-
11ill, delivered 1nto the Cultody of the Sheriffs
of Losidon and Aliddlefex, iz, Slingsby Bethel and
Heiiiy Cornifh, Liguires; who upon the Place
figned a Difcharge for him to the Licutenant of
the Towwer, Then he was put on a Sledge, and
thence conveyed through the City of Loudon to
Newnale, where he overtook Q4wver Plunket, who
was juft before on another Sledge, paffing to the
fame place of Execution.

Where being come (fcon after Plunket’s private
Prayers, &¢.) Fiiz-Harris afked Capt. Richardfon,
Whether the Sherifts had a Warrant for the Dii-
pofal of his Body? Capt. Richardfon anfwered,

for- HighiTrealon. ~ . -~
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Yes. Then he defired Dr. Hewkins’s Afliftance,
which the Sheriffs readily granted, and called for
him to go to him onthe Sledge ; which the Doftor
did, and on his Knees embraced him, and contt-
nued a private Difcourfe with him for fome Time.

Sherift Bethel atked Mr. Fitz- Harris, What
have you to fay?

Mr. Fiuz-Harris anfwered, the Dotor of the
Tower would anfwer for him, he having left his
Mind with him,

Mr, Sheriff Bethel, You will do well to difcharge
your Conicience. +

Fitz-Harris, Thave leftic all with the Doétor in
Wriing under my Hand, who will communicate
it, with Witnefs, to the World.

Dotor Martin, of I¥eodftreet, being at the fame
Time in the Prefence of the Sheriffs, defired Mr.
Fiiz- Harris to declare, whether he died a Proteftant
or a Papift. He anfwered, Having left his Mind
fully with Dr, Hawkins, he hoped it might be fa-
tisfactory. The Dotor replied, it would be more fa-
tisfactory to declare himfelf there, and that it was
no Shame to die a Proteftant, To whichMr. Firz-
Harris replied as before.

Then Mr, Fitz-Harris faid, Good People, this
infamous kind of Death 1s much mere irkfome to .
me than Death itflelf: Such Judgments as thele
my Sins againft God may jltly bring upon me,
and I do moft humbly fubmit unto it. But as to
the Crimes which I now die for, I take God to wit-
nefs, T was no further concerned in the L.ibel, than
to difcover to the King what Pratices of that kind
were againft him, being employed to that end ;
tho’ thole that employed me, refufed to do me Ju-
fice at my Tral,  And [ call God to witnes,
I never had a Farthing of Money of the King in
my Life, but on the Account of the like Service,
And as to the Witnefles that have {worn againft
me, I do here folemnly declare now at my Death,
that I have not fven the French Ambaffador fince
the beginning of the breaking out of the Plot, nei-
ther have [ had any Acquaintance with him, And
as to his Confeflor, I never {poke with him in my
Life 3 neither have I had any Dealing, ether di-
reftly, or indiretly, in my Life with them, though
Siv William Waller and the reft fwore moft falfly
to the contrary. And how like is it that the
French Ambaffador would give three thoufand
Crowns for writing that Libel, I leave the World
to judge. What I may farther declare, I have left
with Dr, Hawkins, 1 forgive all the World, and
do hope that God will forgive me, I beg the
Prayers of all good People for a happy Paffage
into the other World. ”

Mr, Fitz-Harris defired to know of the Sheniffs,
whether his Body might not be at the Difpofal of
his Wife, without quartering. Upon which the
Sheriff read him the Warrant.

Soon after which he was executed.

The Paper * refer’d 1o was as fellows.

Edward Fitz- Harris, having been indicted of
High-Treafon, for endeavouring to dethrone
the KING, was thereupon found Guilty, and
Sentence of Death pafled on me, 1 the afore-

¢ This Paper contains many notorious Falfities, which were impoffible to be true ; and carries along with it grofs Marks of
Artifice and Contrivance praétifed on him, while he was entirely under the Management of Dr, Hatekins, Minifter of the

Tozeer, who foon after was mace Dean of Chichefler.,

Fitz-Harris's Wife was not then admitted to him ; but he wrote feveral

Letters to her, one the very Morning on which he {uffered, informing her, how he was pratifed on with Hopes of Life, if
he would accufe the Barl of Shaftefbury and Lord Hoavard of the Libel: He declared, that they were innocent, and that what
he hid depoled againft the Papills was true; he charged her by no means to be prevailed on to fivear falily againft any, Thefe
Letiers had fuch a ‘Tendency to deftroy the Credit of Hawkinss Paper, that«the Court got her to deliver them, upon the Pro-

mife of a Penfion.

Vor, IiL

P p 2 fard
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faid Edward Fitz-Hdrris do voluntarily and freely, with the Profits thereof, fince his Majefty’s Re.

.+ ¢ any Hopes to fave my Life, but a dying
g&gxu;nd ytﬂ dE:fcharge my Confcience towards
God, and for the better Satisfaction of the World,
n1ke this Declaration following, 1n the Prefence
of God, and unto Doftor Francts Hawkins, Chap-
lain of the Tower of London.

I do profefsand declare my Religion in the ge-
ceral to be that which hath been truly and an-
ciently delivered in the frlt four general Councils 5

and in particular, my Belief is that true Faith of

2 Chriftian, briefly contained in thofe three Creeds,

commonly calledThe Apofile’s Creed, St. Athanafius’ss
~od The Nicene Creeds : And I diea Member, :}nd
in the Communion of Chrift’s Holy Catholick
Church, hoping for Mercy, through the n_lonePMe-
vits of the Paffion of our Lord and Saviour Fefus

brift. _
- Iﬂdo Aifo confels and declare, as to the C_nmes
which 1 die for, I was no further conce_rncd in l:_he
Libel, than as employed to give the King Notice
of what Libels, or other Acculfations, there were
aoainft him; and to this_In[f:nt., ar}d no other, 1
endeavoured to get this Libel: Which at length I
did from Mr. Everard, all written under his own
Hand, and carried it to Mrs. Wall, by whpl’a
Means I conveyed all Matters of this, or the like
Natuare, to the King. 1told her I had a Bulinels
of great Confequence to acquaint the King with :
But fhe anfwered me, That my Lord Suaderland
being out, there would be no Money had for {e-
cret Service, and advifed me to go to the Lord
Clarendan or Hyde : But before I could do this, |
was taken, As for that Part of the Libel which
1 left with Everard, asa Pledge, to affure him 1
would not betray him, I received it of the Lord
Heward: And the Money I received from the
King, was for bringing a Libe! called, The King
wiveiled, and the Lady Portfmouth’s Aiticles. 1 call
God to witnels, I never had a Farthing Chanty
from the King.

I do further confefs and declare, that the Lord
Howard told me of a Defign to feize upon the
King’s Perfon, and to carry him into the Cuty,
and there detain him till he had condefcenced to
their Defires, Ievirs and myfelf were privy to this
Defign, and had feveral Meerings with the Lord
Hewoard s and as an Encouragement, the Lord
Zlsward affured us of breaking the Settlernent of
Ircland, taking off the additional Revenue of the
Bifhops, Forty-nine Men, and Grantees, whole
Tiftates were to bz thared amongft the Party,

[ do confefs and declare, That while I was in
Newgate, the Sherifis, Betbel and Cornifs, came
to me, witha Tolien {rom the Lord Howard, which
1 linew to be true, and brought Heads with them
irom Ewerard, wherein he accufed me of beinga
Court-Emiffary, or Yorkift, put on by the King
to put the Libel into Proteftant Houles to trepan
them. But I declare upon my Death 1 had no fuch
Intent, nor do I know any fuch thing, "T'he She-
rT Jikewile told me, 1 was to be tried within
three or four Days, that the People would profecute
me, and the Parliament would impeach me, and

that nothing would fave my Life but difcovering

the Popith Plot s and then the Sherifts aforefaid
gave me great Lincouragement from my Lord
Toward. that if 1 would declare that I believed fo
much of the Plot as amounted to the mtroducing
the R.C. or if I could find out any that could
criminate the Queen, R. . or make fo much as a
plaufible Story to confirm the Plor, that' the Par-
liament would refiore me to my Father’s Eftate,

ftoration, I finding myfelf in the Condition }
was, in Newgate, tettered, moneylefs and friend.
lefs, my Wife ready to lie-in, without any Sub-
fiftence, my Children in a milerable Condition,
and muft needs be in a worfe by my Death, and
I could fee no other Refuge for Life, but comply--
ing with them; fo, not with ambitious Intent,
but to fave my Lite, I did comply. The Sheriffy
brought Inftruétions, which they faid came from
the Lords and Commons, who met that D.y in
order to addrefs the King in my Behalf (f I
fhould confirm the Inftructions) and they made
ufe of my Lord Shaftefbury’s Name, and others,
what Advantage I might have thereby. At the
firlt I made a formal Story concerning the Plot,
which was not prejudicial to any body, but moft
relating to general Heads known publickly 4 upon
which Mr, Cornifh told me, Thele were things
cried about the Streets two Years ago: I replied,
I could fay no more. Mr., Sheriff faid, IHe was
forry for me with all his Heart, but thought I
could fay more if 1 would, and prefled me hard
to fpeak to feveral Heads ; unto which, unlefs 1
{poke, he faid, there was no Hope of Lile; the
Heads I was to fpeak to, is what the Examination
taken by Sir Rebert Clayton and Sir Gevige Treby
contains, and a great deal more that I did not fay
then, relating to the Queen, R. 1. Earl of Danby,
declaring French Penfiorers, Lord Hallifax, Hyde,
Clareidon, Feverfbam, Seymer, and others; the
burning the Fleet, Forts and Governments in Po-
pith Hands, Meal-Tub Plot, Prentices Plot, the
Contrivance of the Libel on the Lady Portfnionth,
being a French Delign to deftroy Proteftants, Thele
and many other Heads were brought to me by the
Sherfis, '

I do further confefs and declare, that Sir Ro-
bert Clavtonr, and Sir George Treby, coming to me
to examine me, Sir Robert Clayton afked me what
I could fay concerning Godfrey’s Murder? I anfwer-
ed, Something, He replied, It may be I was in
a Confufion ; recolle€t your felf, And what I
faid concerning Father Patrick, was forced out of
me, and what 1 faid concerning him is not true,
Sir George Treby was with me three Hours, or there-
abouts, and prefled me to fay {fomething concern-
ing Godfiey’s Death: And faid, Unlefs T could
{peak to that Murder, 1 could fay nothing; where-
upon I faid fomething I had from others. He
alked me if I could fay no more? 1replied, is not
this enough to fave my Life? Am not I Rogue
enough ! The Recorder hereupon {wore, *Zounds,
what were you ever but a Rogue? Then the Re-
corder entered upon the Heads of the Examina-
tion ; which being done, he told me, All this
would not fave my Life, unlefs I would fpeak to
the Label, which was a Court Trick; and it was
not for nothing that I had been fo often feen at the
Lady Portfmoutl’s, The Lord Shaftefbury faid,
You know more of thefe Matters than any Man.
St George would have me fpeak to the Confule ; that
the Duke wasat it, the Lords Bellafis, Arundel, and
Powts, were at it 3 you have feen them goto it ac
St. Fames’s, without doubt they were there ; do
you but fay 1t, we have thofe that will fwear it

I do further declare and confefs, That what |
{aid agamlt the Queen and the Duke, I was put
upon, in the Matter of Sir Edmnudbury Godfrey’s
Murder 3 and do further declare, That what I
{wore againft the Earl of Danby; the threatning
Words that were utterec, Idid (co the beflt of my
Remembrance) hear, but whom they concerned [

could
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could not well know, by what my Lord himfelf
{aid. And what de Puis told me concerning myLord
of Danby, 1 do believe was fpoken out of ill Will;
~nd what I faid againft him was to ftave off my
Trial till a Parliament ;5 and they were the more
defirous to accufe the Lord Danby of Gadfrey's
Murder, becaufe the Crime of Murder 1s not in-
farted in his Pardon, I am forry for what I have
faid againft the Queen, his Royal Highnefs, and
the Earl of Dauby 5 1defire God to forgive me the
Wrong I did them, and do heartily beg their
Pardon.

I do further declare and proteft, That this Con-
feflion and Declaration of mine I own fincerely, as
2 dying Man, and not to fave my Life ; and I
call God and his Angels to Witnefs the Truth of
it » and 1 renounce Mercy at the Hands of God
Almighty, if this be not true.

ClIL

for High-Treafo_n.’
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And I do further declare and' proteft, as a dy-
ing Man, unto Fames Walmefly, Edward Pattel,
and Mary Walmefly, That I have made this Con-
feflion and Declaration unto Dr. Hawkixs freely,
and of my own voluntary Accord, without any
Manner of Promife made, or Hopes given me by
him from the King of faving my Life by this Con-
feflion, I having given him to underftand before-
hand they were Matters of Confequence, and fuch
as chiefly concerned the Good of the King and
Kingdom.

I give the Dottor my hearty Thanks for ail his
Prayers, Counfel, and charitable Offices he hath
done me, and I pray God to blefls him for ever
for ir, I forgive all the World, and defire all the
World to forgive me 5 and the Lord have Mercy
on my Soul.

Edward Fitz-Harris,
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The Trial of Dr. OL1vER PLUNKRET *, Titulor

Primate of Ireland, ot the King’s-Bench for High-Treafon,
June 8, 1681. Trm. 33. Car.ll.

HE third of May, 1681, In Eafler, 22
4§ Car. Secund. Reg. Dr. Olrves Plunket was
arraigned at the Kiig’s- Benelh Bar for High-Trea-
{on, tor endeavouring and compaffing the King's
Death, and to levy War in Ireland, and to aleer
the true Religion there, and to introduce a foreign
Power: And at his Arraignment, before his Plea
he urged for himfelf, that he was indicted of the
fame High-Treafon in Ireland and arraigned, and
at the Day for his Tral, the Witneffes againft
him did not appear ; and thercfore he defired to
know if he could be tried here for the fame Fact.
The Court told bim, that by a Statute made in
enis Kingdom, he might be tried in the Court of
King’s-Bench, or by Commiffion of Oyer and Ter-
miner in any Part of Eugland, for Faéts arifing in
freland 5 and that this Arraignment there (he be-
ing never tried upon i) was not fufficient to ex-
empt him from being tried here 3 becaufe il a
Trial be pafled, and there be a Convi@tion or Ac-
quittal thereupon, an Arraignment, barely, is no
Plea : For in fuch Cafes the Party is put twice in
danger of his Life, which only is the Thing the
Law in fuch Cales looks after to prevent, He
then defired Time for his Witnefles, which they
told him he could not do till after Plea pleaded ;
whercupon he pleaded Not Guilty, and put him-
lelf upon the Country for his Trial. And after
jome Confideration, had about Time to be allowed
him to bring his Witnefles from Ireland, the
Court appointed the Day for his Trial, to be the
firlt /ednefday in next Term, which was full five
Weeks Time,
~ And accordingly on W ednefday the Sth of Fune,
m Trinty-Term, he was brought to his Trial 3
and Proclamation, as in fuch Cafes is ufual, be-
Ing made, it proceeded thus :

Cl. of Cr. Oliver Plunket, hold up thy Hand,
thofe good Men which thou fhalt hear called, and
perlonally appear; are to pafs between, &,

Plunker. May it pleafe your Lordfhip, I have
been kepr clofe Prifoner for a long Time, a Year
and an half in Prifoa ; When I came from Jre-

lana hither, T was told by Perfons of good Re-
pute, and a Counfellor at Law, that I could not
be tried here ; and the Reafons they gave me
were, that firlt the Statute of Hewry VIII. and
all other Statutes made here, were not received
in Ireland, unlefs they were an exprefs mention
made of Ireland in them : So that none were re-
ceived there but fuch as were before Poyning’s
A&, Sol came with that Perfuafion that | could
not be tricd here, till at my Arraignment your
Lordthips told me it was not {fo, and that I muft
be tried here, though there was no exprefs men-
tion made of fieland. Now, my Lord, upon that,
whereas my Witnefies were in Jreland, and I
knew nothing of it, and the Records uvpon which
I very much rely were in Jrelad, your Lord(hip
was pleafed to give me Time from the gth of the
laft Month to this Day ; and in the mean Time,
as your Lordfhip had the Affidavit here Yefterday,
and as Captain Richardfon can teftify, 1 have not
difpatched only one, but two to Iréland, into
the Counties of Armagh, Dublin, &c. and where
there were Records very material to my Defence ;
bur the Clerk of the Crown would not give me
any Copy of any Record at all, unlels he had
fome exprefs Order from your Lordfhip.  So that
whether it were that they were miftaken, or wil-
fully refufed, I could not get the Records, which
were very material for me,  For in fome of thofe
Records, fome of thole that accule me were con-
victed of high Crimes, and others were out-lawed
and imprifoned, and broke Prifon 3 and there
were other Records allfo of Excommunication
againft fome of cthem, and I could not get the
Records, unlefs your Lordfhip would inftruct me
in fome Way or other, how I can get over them
that are molt material for my Defence. The
Servants that L fent hence, and took Shipping
for Ireland, were two Days at Sea, and caft back
again, and from thence were forced to go to Holy-
Head, and from Holy-Head in going to Dublin
they were thirteen or fourteen Days, the Winds
were fo contrary ; and then my Servant went

* Burn, HA, of bis oren Times, Vol. I, p. 50z
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about to go into the County of Armagh and Der-
ry, that were a hundred Miles from Dubltn and
Meath, and other Places : So that in fo fhort a
Time, my Lord, it was morally impoffible for
them to have brought the Witnefles over ; and
thofe that were ready to have come, would not
ftir at all, unlefs they had 2 Pafs from hence,
becaufe fome of them were Roman Carholicks,
and they had heard that here fome were taken
Prifoners that were Roman Catholicks, and that
none ought to come without a Pafs; and they
being Witnefles againft the King, they might he
clapped up here, and brought into very ill Condi-
tion ; fo they fent one over, that made Affidavit.

*# L.C. F. It wasthe Afidavit was read here
Yefterday. ‘
Plunket.  So that my Lord I conceive your

Lordfhip will think I did it not out of any Intent
to put off my Trial 5 for Captain Richardjon 13
here, who knows that I writ by the Polt, and
defired them to come with the Pacquet-Boat,
and they writ over to the Captain after they
were landed ; fo that I depended upon the Wind
and the Weather for my Wimefles, and wanted
your Lordfhip’s Order for the Records to be
brought over, and that ther Examination might
be brought into Court, and therwr own original
Iixamination here mught be compared with it
So 1 humbly beg your Lordthip’s Favour, the
Cafe is rare, and fcarcely happens in five bundred
Years, that one fhould be in my Circumfitances,
I am come here where no Jury knows me, nor
the Quality of my Adverfaries : If I had been
in freland, T would have pur myfelf upon my
‘Trial To-morrow, without any Wimefles, before
any Proteftant Jury that knew them and me, And
when the Orders went over, that I fhould be tried
in freland, and that no Roman Catholick fhould
be uponthe Jury, and fo it was in both the Grand
and other Jury; yet then when I came to my [rial,
after 1 was arraigned, not one appeared. This is
maniteft vpon the Record, and can be proved,

L.C, . There was no Profecution of you there.

Plunket,  But, my Lord, here is no Jury that
knows me, or the Quality of my Adverfaries ;
tor they are not a Jury of the Neiehbourhood
that kKnow them, and therefore my Cafe is not
the fame with other Cafes. Though ] cannot
harbour, nor do not, nor will not, nor ought not,
the leaft Conceit of hard Meafure and Inuftice ;
yet if I have not full Time to bring my Records
and Witnefes all together, I cannot make my De-
fence. Some were there then, fome afar off, fo
that it was a Miracle that in fix or feven Coun-
ties they could do {fo much as they did: Bu
they got in feven or eight of them, yet there
were five or fix wanting, Therefore T befeech
your Lordfhip that I may have Time to bring my
Records and Witnefles, and then I will defy all
that 15 upon the Karth, and under the Earth, to
fay any Thing againft me.

L.C.¥. Look you, Mr. Pluuket, *tis in vain
for you to talk and make this Difcourfe here now ;
you mult know that by the Laws of this King-
dom, when a Man is indiCted and arraigned of
"Ureafon and Ielony, ’tis not ufual to give fuch
Tume 5 *usrare that any Man hath had fuch Time
as you have haa, five Weeks Time to provide
your Witnefles : If your Witneffes are fo cau-
tious, and are fuch Perfons that they dare nor,
or will not venture for fear of being apprehend-
ed, or will not come into England without fuch

and fuch Cautions, we cannot tell how to help it ;
we can’t furnifh you with Wimefles, you muft
look to get your Whnefles yourfelf : If we
fhould ftay till your Witnefles will come, per-
haps they will never come here, and fo you will
efcape out of the Hands of Juftice. Do not be
difcouraged 1n this, the Jury are Strangers to
you peradventure, but they are honeft Gentlemen,
and you {hall bave no other upon your Jury; and
you may be confident, that if there be not fome
Faét proved agamit you, that may amount to
Treafon, you fhall be difcharged ; there are Per-
{fons that underftand fo much, and we will direé&:
them fo much. You fhall have as fair 2 Trial as
if you were in Ireland 5 but for us to ftay for
your Witnefles, or fend you back to freland, we
cannot do it : Therefore you muft {fubmit to your
Trial. We heard your Affidavit Yefterday, and
we did then tell the Gentlemen that moved it, as
much as we tell you, You are here to be tried,
look to the Jury as they are called, and excepr
againft them if you will,

Plunket, My Lord, I defire only to have the
Favour of fome Time, fome Time this Term.

L.C. 7. Wecantdoit Clerk of Ci. Swear
Sir Fobn Roberts,

Plunzet, 1 humbly prefent this to your Lord hip,
I am then m imminent Danger of my Life, if 1
cannot get ten Days to have my Witnefles over :
I defire T may have bur to the one and twenticth
of this Month, and then if they do not come, you
may go on.

L.C. 7. We cannot do it, you have had five
Weeks Time already.

Plunket. 1 defire but a few Days,

Cryer.  Sir Jebn Reberts, take the Book, look
upon the Prifoner 3 Yeu fhall well and truly ury,
&g,

Pluitet, Ny Lord, Idefire to know, whethe
they have been of the Juries of Langhorit, or the
five Jefurs, orany that were condemned ?

L.C.f. What if they have ? That is no Ex-

cel)tion.

Then the Tury was fworn, whofe Names followe,

Sir febir Roberts, \ Toomas Earfhy,
Theinas Harriot, | Fobn Hayue,

Henry Afbluift, | Thomas Hodgkins,
Ralph Bucknall, James Partherich,
Ricsard Geswre, Samuel Baker,
Richard Pagels, William Hardy.

Cloof Cr. Oliver Piunket, hoid up your Hand.
You of the Jury look upon the Prifoner, and

hearken to his Charge,

¢ H E ftands indicted by the Name of Oliver
‘8 Pluntet, late of Weftminfier, in the Coun-
“ 1y of Middlefex, Doctor in Divinity, for that
““ he as a falfe Traitor againft the moft Muftrious
‘“ and moft excellent Prince our Sovereign Lord
““ Charles 11. by the Grace of God, of England,
¢ Scotland, France and Ireland King, and his na-
s« tural Lord, the Fear of God in his Heart not
¢ having, nor weighing the Duty of his Allegi-
““ ance, but being moved and feduced by the In-
“ ftigation of the Devil, the cordial Love, and
¢ true and due natural Obedience, which true
¢ and faithful Subjets of our faid Sovereion Lord
““ the King, rtowards him our faid Sovereign
““ Lord the King do and of right ought to bear,
““ utterly withdrawing, and contriving, and with

¥ Sir Francis Pemberton,

1§

¢ ali



1681. B. R.

[
44
L4
4
%
74
té
LE
4
¢4
Lk
[ 4
‘L
Cs
(3
44
L
Lk
e
L
Lk
g L
£
Lé
& a
(4
4
Ll
(L
24
(4
94
41
&6
44
e
£C
4
44
44
4
44
ix
tL
£é
6t
[
€
44
£C
tC
4 4
‘e
24
£
¢t
4
¢t
{C
L %4
. 4
LE
34
¢c
44
144
N4
¢t
194
44
¢t
4

144

a1l his might intending the Peace and common
Tranquillity within the Kingdom of Ireland,
13 alio of this Kingdom of Awglaid, to difturb,
and War and Rebellion agamft our faid Sove-
reign Lord the King in* the Kingdunj of I:r*c:!affd,
then being the Dominion of our faid Sovereign
Lord the King, in Parts beyond the Seas, to
ftir up and move, and the (Government of our
f1id Sovereign Lord the King there to fubvert ;
and our faid Sovereign Lord the King from his
Regal Power and Government there to depofe
and deprive ; and our faid Sovercign Lord the
King, that now is, to Death and hinal Deltruc-
tion to bring and put 5 and the true Worfhip of
God within the faid Kingdom of frelend, by
Law eftablithed and ufed, to alter to the Super-
ftiion of the Komifh Chuich : The frft Day
of Deconber, 1n the Year of the Reign of our
Sovercign Lord Charles theSecond now King of
Lngland, &c. the two and thirtieth, and divers
other Days and Times, as well before as after,
at Dubliin in the Kingdom of Ireland, in Parts
beyond the Seas, with divers other falfe Trai-
tors unknown, traiteroufly did compafs, ima-
cine and intend the Killing, Death, and final
Deftru&tion of our faid Sovereign Lord the King,
and the ancient Government of his faid King-
dom of Ireland atorefaid to change, aker, and
wholly to fubvert 5 and him our faid Sovereign
Lord the King, that now is, from the Crown
and Government of his Kingdom of freland a-
forefaid to depofe and deprive, and the true
Proteftant Religion to extirpate, and War and
Rebellion againft the faid Sovereign Lord the
King there to move and levy. And to fulfiland
accomplifh his faid moft wicked Treafons, and
traiterous Compaflings, Imaginauons and Pur-
pofes aforefaid, he the faid Olrver Plunket, the
{aid firlt Day of December, in the abovefaid two
and thirtieth Year of the Reign of our faid So-
vereign Lord the King, that now 1s, with Force
and Arms, €¢, at Dubltin, 1n the Kingdom of
Jréland, then being the Dominion of our faid
Sovereign I.ord the King in Parts beyond the
Seas, malicioufly, dewvilithly, and traiteroully
did aflemble and gather together himfelf, with
divers other Traitors unknown, and then and
there devilithly, advifedly, malicioufly, fubtilly,
and traiteroufly did confult and agree our faid
Sovereign Lord the King, that now 1s, to Death
and final Deftruttion to bring, and from his
Crown and Government aforefaid to depofe and
deprive, and the Religion of the Romifh Church
into the Kingdom of Jreland atorefaid, to intro-
duce and eftablith, And the {ooner to fulfil and
perfeét his faid moft wicked Treafons, and trai-
terous Imaginations and Purpoles, he the faid
Oliver Plunket with divers other falfe Traitors
unknown, then and there advifedly, malicionfly,
and traiteroufly, did further confult and agree
to contribute, pay, and expend divers great
Sums of Money to divers Subjects of our faid
Sovereign Lord the King, and other Perfons un-
known, to procure them the faid Perfons un-
known, our faid Sovereign Lord the Kirg, that
now is, traiteroufly to kill, and the Romifh Re-
ligion into the faid Kingdom of Ireland, to in-
troduce and eftablith. And that he the {zid O/-
ver Plunket, and other Traitors unknown, af
terwards, 0 wit, the faid firlt Day of Decem-
bery in the two and thirtieth Year of the
Reign of our faid Sovereign Lord the King
abovefaid, at Dyblin aforefaid, in the King-

Jfor High-Treafon.

we fhall produce before you, We fhall proye that
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«« dom of Ireland aforefaid, within the Domi-
‘“ pion of our faid Sovereign Lord the King,
< with Force and Arms, e, unlawfully, mali-
« cioufly, devilifhly, and traiterouily did receive,
<« collet, pay, and expends diver great Sums of
Money to divers Per{ons unknown, to perfuade
¢« and induce divers other Perfons alfo unknown,
the faid falfe Traitors in their faid Treafons to
help and maintain, againft the Doty of his Al-
« legiance, and againft the Peace of our faid So-
<« vereygn Lord the King, that now is, his Crown
¢« and Dignity, and againft the Form of the Sta-
¢ tuges in that Cafe made and provided” To
this Indi€tment he hath pleaded, Not Guilty.,

Mr. Heath, WMay it pleafe your Lordfhip, and
you Gentlemen of the Jury, this 1s an Inditment
of High-Treafon againlt Dr, Olfver Plusket, the
Prifoner at the Bar ; and it lets forth, That the two
and thirtteth Year of the King, at Dublin in the
Kingdom of Ireland, hedid compafs and imagine
the Death of the King, and to deprive the King of
his Kingdom of Irelard, and to raife War o ex-
tirpate the Proteftant Religion in the Kingdom of
Ireland, and to eftablith the Romifh Religion there,
And 1t fets forch furcher ; that for the Accomplifh-
ment of thele Treafons, the Defendant, with fe-
veral others, did meet together at leveral Places at
Diblin in the Kingdom of freland, and elfewhere,
and at thefe {everal Meetings dia confult and agree
to put the King to Death, to raife War, to extir-
pate the Proteftant Religion, and fet up the Ro-
mifh Religion.  And the Indiétment further futs
forth, that to accomplith theie Treafons, the De-
fendant did raife great Sums of Money in the
Kingdom of Ireland, and did get feveral Perfons
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to contribute feveral Sums for thefe Treafons, and

that the Defendant with others did difburfe feveral
Sums of Money to feveral Perfons, to perfuade
them and entice them to be aiding and aflifting in
thefe Treafons, and to recompence them for them.
To this Indi¢tment the Defendant bath pleaded,
Not Guilty. If we prove thefe Things, you are
to find him Guilty,

Mr. Ser). Maynard. My Lord, we will quickly
come to the Evidence : Bur i fhort, you have
heard his Charge is as high as can be againft the
King, and againft the Nation, and againft all that
1s good. The Delign and Endeavour of this Gen-
tleman was the Death of the King, and the De-
{trution of the Proteftant Religion in Jreland, and
the raifing of War : And to accomplifh this, we
charge him, that there was a Contederacy made,
Aflemblies and Confultations had to thefe Ends,
and raifling Money to accomplifh it.  Gentlemen,
Dr. Pluniet was made, as we fhall prove to you,
as they there call him, Primate of freland; and he
oot that Dignity from the Pope upon this very
Defign. He did by Virtue of that Power, which
he thought he had gotten, make out Warrants,
Significations, I know not what they call them, to
know how many Men in Ireland could bear Arms
from fixteen to forty ; he raifes Taxes upon the
People and the Clergy there.  But, my Lord, the
Particulars will beft fall from the Witneffes that we
fhall call and prove it by, and we need not make
any Aggravation 3 for fuch a Thing as this cannot
be more aggravated than ’ts.

Mr. Att. Gen. (oiv Robert Sawyer.) May it pleafe
your Lordfhip, and you Gentlemen of the Jury, the
Charalter this Gentleman bears, as Primate under
a foreign and yfurped Jurifdition, will be a great
Inducement to you to give credit to that Evidence

this



