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Clarke, New York,

7.C. 4. Surely it doth appear; that thefe Men

were fhipped a great while ago, L
Capt. Blague. Some of them: have had a De-

~pendence upon me 2 greal while, one hath de-
‘pended upon me 1 believe feven Months. © .
Z.C.%. Have you any thing more tofays
Capt. Blagne. No, my Lord. SR
. I.G. 5. Look you, Gentlemen, you that are
of this Jury; this Gentleman.is indicted for con-
fpiring the Death of the King, and doing fome
Ads in order to it; that is, endeavouring to fur-
prife the Tower, and raifing of Men, and prepar-
ing of Shipping and Guns, and this on purpofe
to furprife the Tower. That there wasan evil
Defign, a very wicked notorious Defign of feiz-
ing the King’s Perfon, and killing the King, that
is moft certain, you have heard it by a great many
Witnefles; and it is a thing, 1 think, - not to be
doubted of by any. The Queftion is, Whether
this Man be guilty of it, and hath undertaken

any thing in relation to It. Look you; you

ought to have in fuch Cafes of High Treafon, as

you have been told, you ought to have two Wit-
nefies againft a Perfon. Here are two Witnefles
produced, one of them does fpeak very fhrewdly
to the Cafe, and tells you, hehad it from this
Verfon himielf; that he had fpoken with Good-
enough about this Matter, about’ furpnifing the
Tywer, and that he told him it was an eafy thing
to furprile the Tower, and that he could do it
that he had a Ship ready, and he would undertake
that 200 Men fhould be ready with Mortar-pieces
from Southwark Side, to throw them and beat
down the Toswer, fo that it might have prefently
Ween down. Firlt, Mr. Leigh doth fay, that-the
Captain there at the Bar, that he was oftentimes
with Mr. Goodenongh, and Mr. Roufe, and others,
who it is plain were in that Defign, both Roufe
and Goodznongh was, and that he heard Goodenongh
fay, that the Captain had undertaken it; and he
fays, that the Captain_had Difcourfe with Good-
enowgh about ir.  He fays, the Captain afked him,
o order to this, what Money could be raifed, and
he told him there was 40,000/, and the Captain
told him, that was but a fmall Matter, the Sea-
men would eat up that; and Gecdenough told him,
there was a greater Bank in Holland, that would
be brought over. So that this Evidence goes a
great way. But then, Gentlemen, you muit con-
fider whether you have another Evidence or not,
There is a Perfon that you call Mate, the Mate
doth give a dark kind of an Evidence: He does
fay here, that he and the Captain had Dilcourfe
about the Way of taking the Tower, -and he be-
lieves it was in order to take the Tower; but he
does fay, when he heard it, nobody was prefent
but himfelf, and he was of one Opinion how the
Tower might be taken, that is, by Scaling-lad-
ders and Hand-granadoes; and that the Captain
was of another Opinion, whether it might be the
better taken by Mortar-pieces, thrown from South-
«oark Side 5 but whether the Captain had any No-
tice of this Defign of taking it, he cannot tell, or
whether he had any Acquaintance concerning it.
Sy that this Evidence does feem to be fome-
what-dark. Whether this were fportive, or a Trial
of their Skill, or whether it was a -Defign to
have Counfel and Advice one of another, which
way-to-take it, I muft leave It to yous whether it
was done with an Intent and Defign, for to find
out the beft way in order to the taking of it.

The Trial of Lord William'Ruffel
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But if it were only a Difcodtfe at large between
them, and Endeavour to try their Judgments one
with another, and fpeaking their Minds one with

.another in . that Cafe, then this Evidence doth

not come home to make him guilty of the Plot

“of taking the Tower, or taking away the King’s

Life. He tells you, he did fpeak of a Ball to
be thrown up; but whether he ever heard of the
other Defign that Leigh fpeaks of, the firft Leigh,

. Thomas Léigh, of throwing up a Ball by Sea-men,

in order to the taking of the Tower, he knows
not. . Leigh fays, the firt Wiefs, he does not
know any thing whether this Man at the Bar wag
ever acquainted with the Ball or not. If upon
what you have heard, you believe there are two
Witnefles to prove this Gentleman at the Bar
guilty of this Defign of furpriling the Tower,

and killing the King, and taking the Tower in

order to it in this manner; then you ought to
find him guilty: But if you have not two Wit
nefles, that do teftify the thing, then, Gentlemen
under two Witnefles a Man cannot be guilty, ’

Afrer which the Jury withdrawing to confider o
their Verdifd, in a fhort Time relurned, zm£
brought bim in Not Guilty.

Saturday r4th July, Lord Rufiel was 5:'0:@!11‘

to the Bar.

Cl.of Cr. Hliam Ruffel, Efqs hold up thy
‘ Hand (which be did). Thou haft
been indifted for High Trealon againft our Sove-
reign Lord the King, and thereupon haft plead-
ed-Not Guilty, and for thy Tral baft put thy
{elf vpon the Country, which Country has
found thee guilty. Whar canlt thou fay for thy
felf why Judgment of Death fhouid not pafs upon
thee according to Law ?

L. Ruffel. Mr. Recorder, 1 fhould be very glad
to hear the Inditment read. N

Mr. At Gen. You may read it

Cl,of Cr. Will you have it read in Lati or in
Exglifh ¢

L. Ruffel, In Englifh. .

The Clerk read to the Words, Of Confpiring the
Death of the King.

L. Ruffel. Hold, 1 thought I had not been
charged in the IndiGtment as it is, of compaling
and confpiring the Death of the King,

M. Ait, Gen. Yes, my Lord.

L. Rufféi. But Mr, Recorder, -if all that the
‘Witnefles fwore againft me be true, I appeal
to you, and to the Court, I appeal to you, whe-
ther I am guilty within the Statute of 25 £. 3,
they having fworn a Confpiracy to levy War,

‘but no fntention of Killing the King: And there-

fore I think truly Judgment ought not to pafs
upon me for Confpiring the Death of the King,
offwhich there was no Proof by any one Wit
nefs.

Mr. Ait. Gen. That is mo Exception.

Mr. Recorder. My Lord, that was an Excep-
tion proper (and as I think you did make 1t)
before. the Verdiét; whether the Evidence does
amount to prove the Charge, that is proper (@
be obferved to the Jury; for if the Evidence

come fhort of the IndiGtment, they can’t find
i
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it to be a trie Chaigle: But When che Jury has
found it, their Verdict does pafs for Truth.. We
are bouid by the Verdict as ‘well as your Lord.
fhip, we are to-go by what the Jury lave found;
ot their Evidence:

L. Ruflel. Without dny Proof?

Mr., Recorder. The Jury mult be governéd by

their Evidence,
L. Ruffel. 1think it very hard I muft be con-

demned upon a Point that there was not one
thing of it fworn; and therefore I think I may
very legally demand Arreft of Judgment,

M:. Recorder, 1 hope your Lordihip will cor-
fider, ’tis riot the Court can give a Verdidt, it
mult be the Jury. I believe there 1s nobody in
the Court does delight in giving fuch Judgments,
efpecially againft your Lordfhip. The Verdict
is found, and the King’s Attorney General on

Behalf of the King does demand 1.
Mr. #¢. Gen, 1 do demand Judgment of the

Court againlt the Prifoner.

Proctamation made for Sileice; whillf Fudgment
was FEUeH;

Mr. Recoracr. My Lord Ruffel,
your Lordfhip hath been indicted,
and tried, and found guilty of High
Treafon, the grearelt of Crimes: Your Qualiry
Is great, and your Crime is great: And 1 hope
and expect, that your Behaviour and Prepararion
tn this Condiion will be proportionable. My
Lord, it is the Duty of the Witnefles to give
Lvidence according to Truth 5 it is the Duty
of the Jury to proceed according to Evidence
and 1t is the Duty of the Court to give Judgment
according to the Verdict. Itis the King’s Plea-
fure fignified by his Attorney General, to de-
mand Judgment againft your Lord(hip according
to this Verdict, and cherefore, my Lord, I thall
not delay it with any farcher Circumlocution, The
Judgment the Law hath provided; and is the
Duty of the Court to give, is,

Sr G eorge
Trféf.

That you be carried back again, to the Place from
whence you came, and from thence be drawy
upon an Hurdle to the Place of Execution,
where you fhall be hang’d up by the Neck,
but cut down alive, your Entrails and Privy
Meinbers cut off from your Body, and burnt iy
Jyoitr Sights your Head 1o be fevered from Your
Bodly, and your Body divided into four Parts,
and difpafed at the King’s Pleafure.  Aud the
Lord have Mercy npos yourr Soul.

Mr. A4t, Gen. Set up the othér now.
CL of Cr. Set Captain Walcot to the Bat; Ron/s
and Hoze.

IFhich was done, aiid they bid feverdlly fo bold
up their Hanas, tobich they did; and Captain
Walcot being asked, What be conld fay why
Judgient of Death floild ot b paffed upon
bim, faid,

Capt. Haleot. 1 have notliihg, to fay 5 only I haye
one Favour to beg of the Coutt 5 whether jt be
Proper to beg it now or no,’ I car’t téll,

Mr. Recorder, What isit?

Capt. I alcor, T would bég the Favour, that the
Youth my Son might come dnd fee nie, and
lome of my Friends,

Vou 11, 4

- for"High Treafon.
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Mr, Recorder, Capt, Richurdfon does'not deny
it to any Man after he 1s condemned. Thatisa

Piece of Humanity you need not afle: I never
knew it denied.

Then Hone <pds asked what be conld fay apainj
Fudgment, *

Hone, Ibeg the fame Favour. |
Mr, Recorder. Ay, ay, God forbid! You had

belt ask for fome Divine to come to you.

Then Roule was asked the fame Queftion,

Ronfe. 1 would fpeak of the Difadvantages !
hdd when I came upon my Trial. Wherd 1 was
put upon my Trial, you know very well, 1 beg-
ged the Favour of fome things: One was a Copy
of the Indi®tment, when I faw a Perfon come
before me, who in his own Confcience knew
was the Author of all thefe Things. 1 have no-
thing to fay againft the Judgment or Verdict. 1
always had a great Veneration for the Conftitu-
tions of the Kingdom. I pray God forgive them
that caing againft me. I with I had no more
Weight upon my Legs, then I have in my own
Confcience. I prayed a Copy of my Indict-
ment. ‘Thele Things unexpectedly came upon
my Tral, that I had not Gpportunity to fpeak
what I {hould.

Mr, Recorder. We are centent to hear you.
But obferve, you are to anlwer the Queftion
that 1s asked, Vv hy Judgment fhould not pals
upon you ! You fay you won’t fpeak againit
the Jury, we muft not hear you, nor agamit the
Verdidt,

Roxfe. T have one Word more. and thatis, the
vaft Difference berween the Indiftment and cheir
Oaths, The Indi@tment was, That fuch and fuch
Words and Difcourfes pafled the fecond of
March. The Oaths fworn were, Thatthe Words
were not fpoken then; but the laft of June,
which was threc Months Difference ; but howevet
the Jury have pleafed to find it I muft throw
myfelf ac his Majefty’s Feer : I have nothing

more to {ay.

Then Silence was proclaim’d, and Fucgment given
againft Walcot, Hone, and Roufe, in [iié
manner as upon the Lord Ruflel,

—

ey

The Executionof Captain W aLcOT, JOHN
RousE, and WiLLiasm HoONE, on Fri-
day july 20. 1683.

Aptain Thomas Halcot betng drawn to Tyburs

in one Hurdle, Fobn Ronje and William Hone

in another, and there put into a Cart, the Reve-
rend Dr, Thouas Carticright, Dean of Rippon, and
one of his Majelty’s Chaplains in Ordinary, with
Mr, Smith, the Ordinary of Newgate, acquainted
Captain HFalcot, That this was the lalt Time he
had to fpend in the World, and therefore defired
him to make a good Ufe of it, telling him, Thar
as Death leaves bini, fo Fudgment will find bim 3 and
earneftly exhorted him to make an ingenuous Dif-
covery and Confeflibn of what he knew touching
the Confpiracy arid Trealohs, of which he had been
found guilty; and received Sentence to die.

To this Capt. Walcot replied, That he had
fome Papers in his Pocket, of what he had pre-
pared to fay, in Writing, becaufe his Memory was

& C l’?ﬂ([ 3
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bad ; therefore he delired they might be pulled
out, and he would read them, |

Then Dr. Cartwright and the Ordinary fpake
to Hoie and Kouje to the Efle& before-mentioned,
carneftly deliring them to confefs the Whole of
what they knew ; inltancing fome Places of Scri-
pture to them, as Fofbua’s Advice to Aehan, &,
My Soiry confels, and give Glory to God, whom yor bave
difbonsured, &c, telling chem, they would have
imbrued their Hands in the Blood of a merciful
and good Prince, who had often pardoned, and
gave many Acts of Oblivion and Indemnity to
his Subjeéts ; and whofe Reign hath preferved the
Purity of the Proteftant Religion amongft us:
That we cannot enjoy more than we do enjoy:
With other good Admonitions for them rto
make clear Diicoveries of the Truth of what they
knew.

Captain Waleot, in the mean while, was pre-
paring to read his Speech.

Dr. Cartavright ask’d him, If he could difcover
any more than he had done already?

[Valest, I've not in the General. I told the
King the thing was laid very deep: There was
a Gentleman with me laft Night, I told him
what I told the King, and that was all : I told
him, 1 thought an Act of Indulgence would be
very necefiary, becaule he had a great many Men
to take Judgment of, 1 know nort the Parciculars
of the D.fign; but the King hath the Lord
Howard, Mr. lieft, and others, that know more
than I, I was never in Council wich rhem, nor
never wich them above four, five, or half a dozen
funes,

Then looking upon his Paper, he begian his
Speech as follows:

This great Concourle of People do not only
come here to fee me die, but alfo to hear whac
I hall fay 5 but becaufe I would not be reproach-
ed, and thought to be an Atheilt when I am
gone, I have two or three Words to {peak tor
my Religion. 1 do belicve in Three Perfons,
and One God, and I expet and hope to be faved
by the Merits and Righreoufnels of his Son
Chrift fe'us, without the Hope of an Advantage
by any Merits or Righreoufnels of my own.
And T believe, that the Scriprures of the Old
and New Teftament are the Word of God ;
that they were nut wrilten according lo the Will of
Mair, but boly Men of God writ them as they were
infpired Ly the Holy Ghofl.

[ believe that thefe Scriptures ought to be the
Rule of our Faith, and the Method of our wor-
fhipping of God : I believe that as Chrift 1s the
Head ot his Church, {o he is their Lawgiver 5 thac
it is not in the Power of any Council or Conclave
of Cardinals, or Power upon Earth whatfoever,
to fet up the Precepts and Traditions of Men,
and to make them of equal Validicy with the
Word of God. I believe it was not becaufe the
Fews rejefted and crucified. Chrift, that he rejected
them, but becaufe they rejected his Word 3
which appears by the Three thoufand that God
by one Sermon of Peter’s converted 5 they being
pricked in their Hearts, and touched in their Confeis
eirces, cried out, Men and Brethren, <what fhall
swe do ? And they were that Day added fo the
Church, It was certainly becanfe the Fews re-
jected the Word and Gofpel of Chriff, that she
Things were bid from their Eyes, which belonged to
their Peace. It is a dreadful thing to reject the
Word of God 5 andicis a dreadful thing to live

Tho. Walcot,&. 3¢ Car. II.

in a finful Courfe of Life, tll God withdraws
his Spirit from us: For it is faid; Tt foall not al-
ways firive with Man.  Death is the I ages of Sin.
I believe, had not Adam finned, he and we, his
Pofterity, had not died. Death is faid to be the
King of Terrors; but it ts only fo to thofe that are
terrified with a terrifying Confcience, that have
the Arrows of the Almichty flicking in them,
from Convictions of great Guilt, and fce no Hopes
of Mercy, have no Affurance of Pardon ; but
thofe that are Chrift’s, he takes away the Terror,
and Ilorror, and Sting of Death; he enables
them to fay with Paul, To me to live is Chrift,
and to die is Gain : He enables not only to get
unto Chrifft, but into Chrift 5 and fo they have
Communion and Fellowybip with the Fath:r and
the Son. It is no hard matter to get the Notions
of the Promifes of the Gofpel into our Heads ;
but unlefs the Lord is pleafed to apply them to
our Hearts, we cannot belicve; except we be
i Chrift as Branches in the Vine, we are not Chri-
fhans nideed. It was the Cale of poor Fraucs
Spira : He was certainly a knowing Man, butnot-
withftanding ke had not Faith to apply the Pro-
mifes. Chriff hath faid, That be that belicves iy
Bim, tho' be were dead, yet fhall be live 5 and be
that lives and belicves in him, fhall never die.  So,
if we be able to apply the Promifes by the Spi-
ric of God, we may have Comfort thro® Faith ¢
But then Faith is the Gift of God, and Faith comes
by bearing the Word of God, and receiving it in
the Love of God.,

I fhall not be tedious, Mr. Sherifi; I fhall be
very fhort.,

Mr. Sheriff. Take your own Time,

Whalcot. As to the prefent Occafion of my
Death, I do neither blame the Judges, nor the
Jury, northe King’s Council; I only blame fome
Men, that in Reality and in Truth were deeper
concern’d, and more cngag’d than I, that came
in as Winelles agamit me, who {wore me out
of my Life to fave theirown 5 and who, for fear
they fhould not do ic elleCtually, contriv’d that,
which I will appeal to you all, whether there be
a Probability in 1t or not; for they faid, that 1
made it a Scruple of Conlcience to have a Hand
in killing the King, or to embrue my Hands in
his Blood, but was fo generous as to undertake
the charging his Guards whilflt others did it, and
to the end another might do it. Truly 1 will
appeal to all that know me, whether they beheve
me {o much an Idiot, that I (hould not under(tand
it was the fame thing to engage the King’s
Guards, whilft another kill’d him, as to kill him
with my own Hands. But however, by their
{wearing againft me, they have fecur’d their own
Livesand Eftates, and made my Blocd the Price
of theirs. 1 confefs 1 was fo unfortunate and
unhappy, as to be invited by Colonel £ umfey
(one of the Witneffes againft me) to fome Meet-
ings, where fome Things were difcours’d of,
order to the aflerting our Liberties and Proper-
ties, which we looked upon to be violated and
invaded. Butit was he, and Mr, e, and fome
Gentlemen that are fled, who were the great Pro-
moters of thofe Meetings. I was near a Quarter
of a Year ill ofthe Gout, and, during that time,
Mr. I7eft often vilited me, and ftill his Difcourle
would be concerning Lopping the Two Sparks;
that was the Word he us’d, meaning the Kmg
and the Duke; and propos’d it might be done

at 2 Play : This was his frequent Difcourfe 3 fEr
e
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he faid, then they would die in their Calling 5 1t
was his very Expreflion. He bought Arms to
do it with, without any Direction of mine; I ne-
ver faw the Arms, nor I never faw the Men that
were to do it ; though they faid they had Fifcy em-
ployed to that End. I told feveral of them, that
the killing the King would carry {uch a Blemifh
and Stain with it, as would defcend to Pofterity ;
that [ had eight Children, that I wasloth fhould
be blemifh’d with it ; and withal, I wasconfident
the Duke of Monmouth would revenge his Fa-
ther’s Blood, if it were but to vindicate himfelf
from having any Hand in it. Mr, /e prefently
told me, that the Duke of Monmonth did not refule
to ~ive an Engagement, that he would not punifh
thote that fhould kill the King,

And now I defire to forgive all the World from
the very Bottom of my Heart; and I pray God
of his Mercy from my Heart to forgive them,
even Mr., Sheppard, who delivered me up, who
promifed to carry me into Holland 5 but inftead
of that, he brought me intothe Condition where-
in [ nowam. 1 do delire with all my Heart to
forgive the Witnefles, and withal, do earneftly
beg, that they may be obferv’d, that fome Re-
marks may be fet upon them, whether their £nd

be Peace, and that they die the common Death of 'y

all Men. Certainly, though it be the Law of the
Land I ought to die, and the King may juftly
and reafonably pur me to Death for being in
thofe Meetings where a War was debated 3 yet
I chink thefe Men are guilty of my Blood, that
were asdeep in as I, and have betray’d me, and
taken it away., Then in the next Place, I beg
Leave, Mr. Sheriff, to {peak one thort Word of
Advice to my Friends, that hath been often gi-
ven to me, though I was not fo fortunate and fo
happy as to take it3 and that 1s, that they would
neither hearany Man fpeak, nor {peak themfelves,
that which they would not have repeated ; for
there is no fuch ching as Faith in Man to Man,
whatever there is in Man to God: Either the
Tears of 2 Wife, or a Family of little helplefs
Children, fomething or other, will tempt and pro-
voke Men to betray one another, When God
hatha Work to do, he will not want Inftruments,
for he can make them ; nor will he want a way
todo it, for he can contrive 1r, and bring it to
pafs. And I do moft heartily defire, and my
carneft Prayer to the Almighty i1s, That this may
be the lalt Blood fpilc upon this Account. I
know, Aés of Indulgence and Mercy in the King
would make him much eaflier in his Government,
and would make his People fit much ealier under
it; and that the Lord may incline his Heart to
Mercy, ought to be the Prayer of every good
Man. Whac hach happen’d, and what hath been
the prefent Occafion of our Calamity, I fuppofe
every Man knows ; what Provocations have been
on the one Hand, Fears and Neceflities, Jealou-
fies and Sufferings of the other, I will notinter-
meddle with, refolving to ufe my utmoft Endea-
vour to make that Peace and Reconciliation with
my God, which is impoffible for me to make
with Man; and to make it my hearty Prayer to
the great God, before whom I am ina lictle Time
to appear, that he would ftanch this Iffue of
Blood, and find out fome other way to preferve
thefe Kingdoms in Unity and Peace, to the Ho-
nour and Glory of his great Name, and the cter-
nal Comfort of his People.

Vor, LI,

foi High Treafor.
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One Word, Mr, Sheriff; I defire Leave to'fpeak
as to Ireland, becaufe the King prefs’d it hard
upon me, and feveral People have been with me
about Ireland, how far Ireland was concern’d in
this Matter. [ am very inclinable to believe,
could I have charged any body there; with be-
ing engaged in the Matter for which I fuffer, 1
might have had my Life ; but by the Blefling of
God I will charge no Man wrongiully, no not
to fave my own Life ; and thele being fome of the
laft Words I am to fpeak, I doaver here, as in
the Prefence of God, before whom 1 am now
going to appear, that Ido notknow an Exglifi
man nor Proteftant In lreland, engaged in it
What [ did know, was only of one Sestifh Gen-
tleman in the North; and the King knows i,
bur he fays he does not believe it. IFor they
that were concerned, 1was nevernany of their
Councils : Inever faw any of thofe Lords but the
Duke of Monmouth, and that was; I believe, above
fix Months ago. I never faw nor {poke with one
Lord, only my Lord Howard. 1 heard my Lord
Howard {1y, Thatthey did not value freland s for
it muft follow Engiand,

I have no more to fay, Mr. Skeriff 5 but truly
you will do an A& of a great deal of Charity, if
ou will prevail with the King foran Act of In-
dulgence and Liberty to his People: Ithink fo:
And fo the Lord have Mercy upon me.

Dr, Cartwright. You blame them for that which
is their Virtue, and not their Crime 5 that they
have been Witneflts for the King.

Walcot. T was not for contriving the Death of
the King, if you’ll believe me.

Dr. Cartwright. You blame them for betraying
of you in contriving the Y ar, upon which the
Death of the King muft have follow’d, if your
Treafon had gone forward, for elle you could not

have defended yourfelf from that Juttice to which
he hath brought you s and therefore for you to
lay that as a Crime upon your Witnefles, is indeed
very {trange.

Jalcot. Sir, I think it was but reafonable, that
I thould fuffer that i5 due from Juftice, and reafon-
able by the Law ; but thefe Men, they did not
come in againft me, till they did 1t to fave them-
felves.

Dr. Cartwright, Better late than never: A Man
had better fave his Soul and Body too, than die,
as now you do, for Crimes that ought to make
every good Man’s Heart relent; and therefore
for your blaming them, it was for that which
was their Duty to do; they have not committed
a Crime in that, but a very meritorious A&,

Walcot. They have reveal’d it with that aggra-
vating Circumftance, which I think no rational
Man will be guilty of.

Dr. Cartwright. That Circumfance which you
call apgravating, is no Aggravation at all ; that T
rathera Mitigation of yourCrime, to make them be-
lieve that you were tenderer of the King’s Perf{on,
than to fhoot him when he was not armed. But

you confefs you were confulting this Crime.
Walcot. 1 was not to have a Hand in the King’s

Death.
Dr. Cartwright. But it was propos’d when you

were there.

Walcot. Tt was fo,
Dr. Cartwright. And it wasagreed to be done.

- Walcot. Truly I do not know how far 1t was
agreed 5 I was there many Meetings.
5C2 Dr,
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Dr. Cartwright. Thele very Meetings you could
not but be fenfible of.

Walcot. There were feveral Meetings, wherein
the Bufinefs of the King’s Life was never fpoke
of.

Dr. Cartwright, That wasagreed in thofe Meet-
ings 5 but you had a tenderer Confcience.

Walcot. 1 fay, they were for afferting our Li-
berties and Properties.
hDr_ Cartwright. 1 would fain have you explain
tnat.

Walcot, Truly, Sir, fince you prefs me to {peak,
we were under general Apprehenfions, and fo were
thofe Lords that are likely to fuffer, as I have
heard ; they were under general Apprehenfions
of Popery and Slavery coming in.

Dr. Cartwright, What Sign was there of it ?
You had no Perfecution at all ; you were allowed
by the Law to meet five in 2 Houfe, befides
thofe of the Family. It is true, the Conventicles
have been difturb’d of late; and I would have
you look upon it as a Judgment of God, to bring
you to this for forfaking the Church of Zug-
land : You have forfaken Communion with that
Chuarch 1n that Way you were inftructed from
your Youth.

Valcot. 1 do not come here to difpute of Reli-
gion, but I come here to die religioufly, if 1t
pleafe God to enable me.

Dr. Cartwright. T pray God enable you: But I
would not have you charge that as a Crime upon
the Witnefles, which was their Duty.

Walcot, 1 can’c tell how to excufe my Witnef-
{es for aggravating things againft me, and making
them worle than really they were,

Dy, Cartwright going to reply.

Walcot. Pray, Sir, give me Leave; for a Man
to invite 2 Man to a Meeting, to importune him
to this Meeting, to be perpetually foliciting him,
and then to deliver him up to be hang’d, as they
have done me—

Dr. Cartwright, It was a Crime to folicit you
to thofe Meetings ; but when you were in, it was
a Duty i you and in them to revealit: If God
had given you the Grace toreveal them, the Turn
had been theirs, which now is yours. And where-
as you fay you cannot excufe them, that is un-
charitable,

Waleot, 1 do forgive them, and I defire with all
my Heart God would forgive them.

Dr, Cariwright, You confefs you were guilty
enough to take away your Life.

Walcot, I wasfo. The fame Meafure we mete
to another, that Meafure God will mete to us:
‘T'hen, Sir, 1doleave it to God.

Dr. Cartwright. Then you pray this may be the
Jaft Blood fpilt upon this Account.

Walcot, 1 do {o,

Dr. Cartwright. Would you not have Traitors
brought to their End? You talk of fpilling Blood,
as if it were innocent Blood now {pilt, when you
do confefs and own the Guilr. But I will give
you no further Difturbance, but my Prayers to
Almighty God for you, that God would give you
Mercy., And then turning to Hone,

Dr. Cartwright. Mr. Hone, give Glory to God,
and unburden your Confcience; for you have but
a fhort time to {tay here,

Hone, 1 have nothing further to fay, butthatl
have been guilty of the Crime.

Dr., Cartwright, Youare {o,
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Hone, Yes, I am guilty of this Crime accord-
ing to the Law of the Land.

Dr. Cartwright. Ay,and according to the Law
of God. |

Hone, Yes.

Dr. Cartworight. You fay, according to the Law
of the Land, a Man may be fworn out of his
Life by falle Witneffes ; but you were guilty of
confpiring the Death of the King, and raifing
an Infurrection.

Hone, Truly I muft fay, as the Captain well
minded, 1 was drawn in. Thou fawefi a Toief,
and thou confentedft with bim: So 1 fay, thatl was
drawn in: I faw the Thict, and confented 5 1 have
Jooked upon myfelf fince to be the more guilty
of Blood, and my Circumftance was to be drawn
in, and enfnared ; for I never wasac anyof their
Meetings, none of their Cabals, but n a publick
Coffee-houfe or Tavern, where they difcours’d the
Matter of Falt; and I was to meet the King and
the Duke of York, but 1 did not know act thac
time when, or where, nor what wis my Bulinefs,

Dr. Cartwright., But you wer: to aflilt ?

Hone. Yes, | promifed that, to affift,

Dr, Cartwright. Do you beg God and the
King’s Forgivenefs for it from the Bottom of
your Hearr, that you have been guilty of this?
For if the Blind lead the Blind, both fhall fall into
the Ditch 5 as well he that leads, as he that is
led, altho’ he that leads may fall deeper, There
are Circumftances make one Man’s Crime greater
than another ; the Greatnefs of theirs does not
Jeflen yours.

Hene, 1 believ’d that then I was very near an-
other Snare : I was refolv’d to go down into the
Country, and not meddle in the Thing at all ;
and had been in the Country, but meeting with
Keeling, (1 freely torgive him for whatfoever is
done) he call’d me ; and difcourling with him, 1
did fay I was for killing the King, and {aving the
Duke of 2ork.

Dr. Cartwright, Why was you for faving the
Dulke of 2ork ¢

Hone. I do not know what to fay as to that:
There was no Reafon.

Dr, Cartwright. What was your own private
Reafon for killing the King, and faving the Duke
of 2ork ?

Hone, As tothat, Ithink this: That the Duke
of 2ork did openly profefs himlelt to bea Romaxn
Catholick, and I did fay I had rather difpofe of
the King than the Duke of 2o7£,

Dr. Cariwright, Had you rather a Papiit thould
reign over us, as you take him to be, than the
King?

Hone. T do not know what to fay to that.

Dr. Cartwrigh:. That dees deferve a Reafon,
Mr. Hone; you ought togive fome Reafon of that ;
you cannot but have fome Reafon. If yon hada
Defign to kill the Duke, and fave the King, then
it might be to prevent Popery ; but you fay the
quite contrary.  God in Heaven forgive you for
your murderous Defign !

Hone. 1 know as little of this as any poor hily
Man in the World 3 I was fain to gather it ; I
had it not fo downright ; I was drawn Into 1t;
however, I am now to die: As for the Witneflts,
I defire the Lord to forgive them.

Dr. Cartwright. They have not wrong’d you,
they have done their Duty.

Dr, Cartwright. Roufe, What fay you ?
| Roufe.
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Roufe. Asa Man, and a Chriftian, in the firft
Place, as God hath made me a Chriftian through
nis Grace, that the World may underftand, that
1 do not die, as Caprain #alcol fays, an Acheift 5
I do here declare, in the Prefence of God, and
chis valt Number of People, what Faith I die in:
1n that very Faith which was once deliver’d, and
 the Belief of that Doétrine which the Church
of England makes Profeffion of, and is agrecable
o the Word of God, being founded upon the
Do&rine of the Prophets and Apoltles, whereof
Fefus Chriff 18 the Corner-Stone. There have
been very various Opinions concerning me, upon
the Account of the various Employments that I
have been exercifed in, both here and beyond
Gea « Lt hasbeen my Lot to fall under fuch Cie-
cumftances, and to fall under {uch Milreprefenta-
tions and Cenfures, upon the Account of fome
publick Employments that { have been in for the
King, and after | recurn’d from Flanders, upon
the Accountof Disbanding s it was almolt morally
impoffible for fuch a one in my Capacity to ftand
right in the Affections and Opinions of all People,
When I wasemploy’d in Flanders n the Payment
of that Army, [wasthen between two Rocks; I
will leave it to the Judgment of all Sorts of Peo-
ple. You know the Country. I need not parti-
cularize, nor reflect upon Opinions, and the like.
Bac I having been bred up in England, and had
that Education it pleas’d God to gtve me, I was
not fond of, nor carried off wich, that Debauchery
in thofe Times; and {fometimes, more than once
or twice, it was my Lot, that I was Jike to have
been murder’d for pleading for, and juftifying
the Acions of the King of England. Since my
Return, and being employ’d under Sir Thomas
Player, and fome others, about disbanding, there
it came to my Lot, becaufe I could not humour
fome Gentlemen, who neither fear’d God, nor
honour’d the King, (I will not fay foof ally for I
know fome were very worthy Gentlemen, that
fcorn’d any of thofe Actions, which fome would
attempt.  There is one worthy Gentleman I can
{peak very honourably of ) that fo they mighe
have their Pockets full of Money, did not value
how the Accounts were ftated; and at the very
fame Time 1 was under many Temptations of
Handfuls of Guineasin my Hand to do lo and {o,
to cheat the King 3 and becaule 1 would not do
that, | was look’d uponasa Jefuit. Idid waive
all thefe Things under thofe Circumitances, It
hath been my Lot likewife, being employ’d by
Sir 7. P. and the reft of the Commiffioners, to fall
into thofe Companies and Places, where my Lord
Shaftsbury and others have been; and have had
fome kind of Difcourfe, which was not Treafon,
but rather a thing that 1 ever abhorr’d and de-
clar’d a Deteftation of, Since thefe Hurly-burlies,
concerning Parliaments going off and coming on,
did difcontent the People upon one Account or
another, I confefs [ have been a Hcarer, and have
underftood too much of fome kind of Meetings,
which I pray God forgive them for, and efpecially
thofe that call themfelves Proteftants, being ten
thoufand times worfe than any others. That there
have been fuch kind of Deligns,and Meetings, and
Clubs, I have not been ignorant of 5 God forgive
me, that I have not been as careful and as diligent,
and as ready and forward, to dilcover it a great
while fince | That I ever had a Hand in1t, or the
leat Thought, or Refolution, or Intention, to
appear in it ; but rather, on the contrary, have
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declar’d my Opinion againft it, both in the Sight
of God and Man, as a Breach of the lL.aws of
God, and the Laws of the Land, and contrary
to our Duty, who are bound to pray for the
King, and all that are in Authority 5 I do de-
clare, 1n the Prefence of God, I am a perfect
Stranger, and I thiank God my Conicience 1s
clear, I have acquainted his Majefly in Council,
and I have had the Flonour to be admitted into
his Majefty’s Prefence in private almolt half an
Hour, on Saturday was fev’nnight, where I was
as clear and above-board, and as taithtul to his
Majefty, as I could be, in an humble manner, ac-
cording to my Duty; where I offered to have
fome 1ime and Place allotted, that I might give
him a whole Scheme of the Bufine(s; for there
were a great many Gentlemen that had a Refpect
for me, It was their Opinions, that 1 had a gene-
ral Knowledge of all the Clubs, and all the De-
figns, that ever were fince the King came in ; but
they were under a Miftake. I gave his Majefty
an Account to the beft of my Knowledge ;5 and
when I had done, his Majefty feem’d to be pleaf-
ed, and to thank me for it; but before 1 had
Power to put 1t in Writing, and wait upon his
Majetty, the Providence of God did {o order it,
the Council thought ic fir, that I fhould be com-
mitted to Prifon, where 1 was fome Days. 1 have
had more Kindnefs among Heathens and Indiaus,
I pray God to forgive them forit: I had not Li-
berty to fend to my Wife, big with Child, 1n two

Days, where I was. |
Sir, I thall not hold you in Sufpenfe, and mul-
tiply Words, but what is moft proper to this Oc-
cafion. What I havegiven to his Majefty in Coun-
cil, and what I have fpoken to his Majefty in
private, is pothing but the naked Truth to clear
my own Confcience, that I may not go out of
the World with any thing upon me: I wifh thole
that call themfelves Proteltants would difcharge
their Duty better to God and the King, than either
I or the beft Subject ever did. I have look’d upon
it as an Obligation, ever fince | knew what 1t was
to be a Man, to carry myfelf obedient to thofe
that God has fet over me, efpecially the King,
and thofe that are in Authoriry 5 and I have made
it my Pralice to pray for the King, as for my own
Soul. That it has been my Lot tobe acquainted
with thofe Vanities of Clubs, and Perfons, no ra-
tional Man will wonder, confidering the Circum-
ftances and Places I was call’d to. There 1s one
particular Gentleman, Mr. Sheriff, 1 mult defire
the Favour to clear myfelt by fomeching that I
took Occafion to fpeak of Yefterday. 1 did ac-
quaint you, Mr, Sheriff, with what I had {poken
to the King, how [ was interrupted in the further
Difcovery of what I had a Mind to fay. What
was further faid Yefterday, 1t was nothing but*
the naked Truth: In the firlt Place, as to what
was afterwards difcours’d of, as to fome parti-
cular Perfons, namely and pacticularly Sic Tsomas
Player, 1 muftdo Juftice to allthe World, That
he hath been acquaintéd with the Lord $haft/-
bury, none here will wonder; but that he hath
been very fhy of his Company fince he came out
of the Tower : For he told me many times he
never was in his Company but once 3 for he did
not like fome Things, and faw fome Deligns, that
he was afraid were going on; and thereupon Sir
Thomas Player was {o ingenuous and honefl 1o the
King, as to break off. I alwayslook’d upon him
as a very loyal Subjeét, and 1 muft declare in che
Prefence
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Prefence of God, and all thefe People, I never
heard him {peak one difhonourable Word of the
King 3 what he may have had with others, is beft
known to himfelf. I have been in feveral Clubs
eating and drinking, where 1t has been difcours’d

Tho. Walcot, &, 3¢ Car. 11,

Perfon, that the Papiftsdo not kill him 3 and then,

faith he, we will deal with the Duke of 2o as we
pleafe. They were his own Words, to the beit
of my Remembrance, Afterwards this Gentleman
was {worn againft by one Mr. Keeltng 1n Eafl-Smith-

to accommodate the King’s Son, the Duke of field; faith he, He'sa Rogue and a Dog, and [

Monmouth, ‘Lhat there was a Defign to fec up
the Duke of Moumouth, 1 will not fay, while the
King reizns; tho’ fome extravagant hot-headed
Men have taken upon ’em to difcourle thele
Things, but not any worthy Man: I know thole
that were worthy to be call’d by that Name, have
declar’d in my Eearing, that in OUppolition to the
Duke of Zer, if the King be {e1z’d, they fhould
ftand by the Duke of Moumouth. There are
cthers, (I will not give Nick-namestoany ; youare
wiie Mt:n, and krow what 1 mean by fpzaking
in the general) that were for a Commonwealth ;
and fome there were, two or three Perfons, (I
fhall be asplain as 1 can, and Lhope you will bear
with me, fince it came to my Lot to come to the
Knowledoe of 103 feme were) for the Dake of
NMowinouth, fome for a (.ommonwmlth, and fome,
but very few, not worth naming, were for the
Duke of Bucks: But that I ihink fell ac laft be-
tween thefe two, being the greater Part, as far
as [ did appre hend by difeo urling here and there
in the Cioy, which [ did very ﬁtqumtly do. Eut
the way of thefe Ge ntfemens difcourling thefe
Things was only one at a time, cfpmaliy 4
very induftriouns Cenileman, that hath made ic his
Prattice a long time, (tor it hath been my Lot to
be acquainted buz twouiont‘)s, and that too long)
which is the Witnefs that comes againit me 5 and I
pray God totorgive him, and 1 blame him not for
difcovering me, but for the Words he {pake him-
felf, by way of infligating me to eater into a

Defign againt the hmfr ; they were his own
\Vords and not mine. 1 blame him not for dif:
covering any thing whereby the King may be
ferved,  Fedid tell me feveral times there were
Clabs in Londsir, it 1 could never ger our of
him the Places wheie the Clubs were.  Yet | en-
deavoured what poflibly I could to come to the
Bottom of that Defign s for my Intent was to
make a faithful and trne Difcovery, that [ might
not go to M hiteball, or a Juftice of Peace, with
an idle Story, or a Sham: Butat laft I got out
of him, that Rich. Goodenongh was chiefly inftru-
mental. ‘I'his was avery few Days before Notice
was given, that this certain Perlon, Thomas Leisl
the Dm was {wornagainft by one How : [ alk’d
him the Meaning : He told me, that Hety was a
very Rafcal. Lafked Leigh, Sir, What Cowfe fhall
oe taken? For, what by the Dofors-Commons of
the one Hand, and what by the Perfecutions of
the other, we mult think of 2 Way how to reiieve
it.  There is fome Defign in Hand, fays Leigh ;

don’t you know? No, faid I, T would be glad to
hear. Thereisan Invafion, faid he, going on, a
Defign againft the King and the Government
but chat wasonly a Fallacy ; but he difcover’d af-
terwards to me, that there was a Refolution, and
a certain Number of People about the City and
the Nation, to make an Attack upon the Tower
of Londsn, upon the City of London, upon # bite-
ball, and upon St Fames’s: 1 faid, What do you
defign then ? Have a Care that you don’c fhed
more innocent Blood 3 for the Land is ftained
with Blood too much already. No, faith he, the
Relolution, as Mr, Goodenongh faith, is not to fpill
a Drop of Blood, but only to fecure the King's

have feen him but once thele nine Months, and
I had no Difcourfe, but only drank a Glafs of
Drink 3 which proves fince to the contrary, Be-
ing then in Company ac the Aing’s-bead Tavern
in Swithii’s-Aley near the Exchange, News was
brought, he was {wornagainlt 5 he did not know
what to do, bur tound out a P'la~e near London-
Hall, and defired me to go to one or two about
the Matter 3 he knew not how to obfcure him-
{elf, this Houfe was befet, Meflengers after him,
and likewife a kind of ]uutrm{.nt ot Exccution ;
how to put both Ends together, he knew not, [
told him, if he would, [ hada Bed; he might go
to my Houle. Inever hearda Wo.d from. Rich.
Goodenongh, one way nor another, of any Defign
againft the King and the Government,. whom I
have known this feven Years s only this Lee told
me, his Hand was as deep as any other, I’
true, this Gentleman comes and fwears againft
me, that I fhould be the only. Perfon (0 engage

in taking the Toswer of London.  Sir Fobhn e
you know very well in what Capacity { have been,

and how very uncapable I wasin my Perfon to
take the Tower of London, I fpeak in the Pre-
fence of God, beforc whom I am to appear in a
few Minutes, [ never had any luch Thought, ne-
ver had any fuch D:fire, uzver confulted with
any Perfons of Quality, never difcourfed of any
Arms in order to it 3 but only this I was faying.
‘This Fellow being fet on, (md [ think a more pro-
per Perfon than any Man in the World) for that
he was a little low in the World, he was under
a Temptation of being thrown out by an Anabap-
tiftical Church, for fome kind of Fallinge s he was
under a Tempration to make himfelf Somebody ;
therefore he did clofe with Mr. Goodenongh, and

fome others; and when the firlt Proclamation
came forth, he himfelf told me, (I never knew it
before) that Rumjey, Capt. Halcot, Nelthrop, and
Goodenongh, and I¥eff, were concerned in this De-
fign ; he was the Man told me: And when the
{fecond Proclamation came out, then he could
tell me of thofe too 3 Itold him he wasa Wretch
he had not difcover’d it betimes. As to his
{wearing againft me, for which God forgive him,
that I had a Hand in taking the Totwer ot London 5
the Thing 1s this: He knew I was intimately ac-
quainted with a certain Captaln, one Blagre, who
was my Servant twenty-one Years ago in / irguita
he hath been a very faithful and honeft Servant, I
believe, to his Majefty for thefe fifteen Years, and
particularly five Years, in three of his Majefty’s
Menof War. 1know very well the Man isof fuch
a Principle, that he abhors to engage in any wick-
ed Defign. Butonly Leigh dlfcourﬁng at random
about taking the Tower, Captain Blague gave this
Anfwer (for he isa very jocular Man) ¢ If T were
of a Mind to take it, wese it for the Service of
the King, if there were an Enemy coming in,
faith he, I would with fix Ships well mann’d, and
arm’d with Guns, undertake to take the Tower,
Upon what Account he faid 1t, 1 don’t know ;
but I believe in my Confcience he had no more
Defign to put fuch a thing in Praétice, than I
have to cut my own T hroat at prefenz,  Captain

Blague had heard thefe Difcour{es pre and con.
{aith
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{aith he, two or three hundred Men would do it :
1% weak in fuch a Place; Iwonder his Majelty
does not make it ftronger. Now, when he came
ro fwear, as foon as he was taken up, he took
Occalion to fwear againft me, all the Difcourfe he
ufed in prefling me to undertake this Dehgn,

Mr. Sheriff Rich, Fray, 1t you have any thing
chat was not told in Court, difcover it, but you
need not go over that which was in Court,

Ronfe. M, Sheriff, 1 have nothing atall to fay,
either to blame the Judges, or the Jury, or the
Witnelles themfelves, the greateft of all. I chank
God, I was not any way to have had any Hand
in it: Butthe very Words themfelves, that came
out of his Mouth, he muakes me the Author of ;
but [ freely forgtve him, as I delire God would
forgive me: Though he did tell me poliively
there were five hundred Arms to be brought out
of the Country. I heard of fuch a thing, I con-
fefs, here and there s but could never know the
Authors of it, nor the Clubs where it was dif-
courfed : Itwas lately that he told me, Goodenongh
told him, that the King was to be taken off as
he cam: from /Zindor 5 that there were feveral
things to be done in order to 1t 5 that they wanted
a Place of Meeting ; and fome thought of Sa-
lishury:Piain, and fome of Black-beath, but the
moft convepient Place pitch’d upon was Black-
heath. They were dilcourfing how to gather the
People togecher 5 fome were for communicating
it privately, others for a Ball.  They asked my
Thoughts: Said I, The beft Way will be, if you
throw up aSilver Ball, to get the People toge-
ther : For my Defign was to get what 1 could
out of them, Thercupon he went co Mr, Good-
enongh, and difcours’d kim, and told him, That my
Opinion was, to throw up a Silver Ball, and de-
clare, All thole that will come and drink a Bowl of
Punch, thall be welcome ; and that by this means
they would have gathered thirty or foity thou-
fand Men in two or three Days Time, which
otherwife would have been a Fortnight a doing :
But for himlelf, I will not blame him, nor lay
any thing to liis Charge of which he is not guilty,
I muitneeds gtve him his Due. I do not remember,
that ever he infilted upon fhedding of Blood ;
but that he hath di{courfed in very opprobrious
‘Terms, and bafe Language, of the Duke of 2o7£,
by calling him Rogue and Dog, and {uch things
And chat 7% will do bis Work : That 1s true. And,
that after the King’s Deceafe, the Duke of Mox-
mouth, having a Vogue with the People, muft of
Neceffity fucceed. I cannot tell what I canfay
more as to that ; that is the chief Thing I have to
fay, if I have nat forgotany thing.

Mr. Sheriff Rich, Mr. Roufe, you would do well
to name thofe Perfons that were with you in that
Confultation.

Roufe, There was no Confultation at ali, Sir.
That I had was from this Thomas Lee’s Mouth him-
felf, That there were five hundred Arms to be
brought in: That he had it from Richard Good-
cuouph, and Nelthrop, and Mr. eff 5 and that M.
Vet particalarly knew from whom thefe Arms
were to come ; for he gave me a Elint, that Part
of the Arms were bought by Mr. 17¢f.

Mr. Sheriff Rich. Who propos’d the Way of
the Ball ? .

Roufe. Sir, he was faying, there were feveral
Propolitions made in the Club where Goodenongh
was, and fome thought of one Way, and fome an-
other 3 but they could not find out a proper Way,
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Saith he, What do you think ? Said I, If the Peo-
ple meet together, they may chrow up a Ball; jult
in that carelefs way 1 faid fo. So he came to me
afterwards, and faid, that he had difcourfed with
Mr, Goodenough, and Mr, Goodenongh told him, that
there were forty thoufand Pounds in Bank, and
if fuch a Ball coft thirty or forty Pounds, it mat-
tered not, to carry on fuch a Defign as that was,

Here Captain Walcot fpake.

Capt. Fralet, Sir, 1 defire you to take Notice
of this, among other things, that fo far as I ever
heard of this Bulinefs, it is of no longer a Date
than dugnft or September lalt: I would not have
this Confequence of it, {o as to ftifle the Popifh
Plot.

Mr. Sheriff. Do you know any thing of the Po-
pifh Plot, that hath not yet been difcovered ¢

Capt. Wulcot. No, Sir.

Hone. 1 had but che Knowledge in March lalt
of this Bufinefs.

Capt. #alcot, 1 do not know, nor ever heard,
that it was older than Auguft or Seplember 1aft,

Mr, Sheriff. Ordinary, do your Office.

Ordinary to Walcot. Have you fully difcharged
your Confcience ?

Capt, Walcet. 1 have.

But it being [aid, that Roule was interrupted :

Mr. Sheriff North. If youhaveany thing to fay,
Mr. Roufe, go on, but do not make Repetitions,

Who pul>d bis Paper out of bis Pocket, and look’d
oil 12, /

Roufe, He declar’d further, Mr, Sheriff, that
when once the thing came fo far, that the Tower
and Cicy were taken, and fo many Men gathered
together, they would quickly increafe; and the
Method was to go to #bitehall with Swords in
their Hands, and to demand Privileges and Li-
bertics, not to take away the King’s Life, but on-
ly let the Duke of Zork look toit; for he was res
folv’d uponit, that he fhould not fucceed the King.
Then he delivers another Paper, being his Peti-
tion to the King, and {ome more Notes in Short-
hand.

Ordinary, Have you fully fausfy’d your Con-
{cience ! |

Roufe. T have, Sir, a Word or two to fpeak to
the People. I havedifcharg’d my Confcience, as
to any thing as to what I was acquainted with,
It had been happy for me, if I had not heard of
its but that I had a Hand in it, Ithank God, I
am free.

Dr. €, You had a Hand in the concealing ?

Roufe, That I had.

Dr, C. And in maintaining the Correfpondency
without difcovering it, and you do diminifh your
Crime.

Roufe. No, Sir, Idon’tdefireit. Mr, Sheriff,
I do freely acknowledge and confefs, thac it is juft
in God in the firft Place, and righteous and juft
in the King, that I die; and thac I die jultly
for concealing it. 1 would lay no Blame upon
the King, nor any other Perfon in the World. 1
did not conceal it upon any Account to his Ma-
jelty’s Prejudice; nor any Man in the Nation ; and
[ hope God will give more Grace tothofe Perfong
that do fucceed. I bega Word or two; I had al-
moft forgot, as a Man, and as a Chriftian, That it
is a thing of fuch evil Confequence, I have found
it by bitter Experience now, for fuch and fuch
publick Places to be vifited, efpecially by thofe
that are Profeflors of the Proteftant Religion,

and particularly Coffe¢-houfes, where it is ver
1-':":}.:'.
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well known too much Time is {pent, and Fami-
fies, and Wives, and Children; fuffer too much :
I pray God the People may take Notice of it, and
lay it to Fleart, that fpend their Time fo, think-
Ing it is but a2 Peny and a Peny, and fo dif-
courfe of State Affairs, as if {o be they were God’s
Counfellors in the Government of the World,
running from the Coffee-houfe to the Tavern,
and from the Tavern to the Coffee-houfe, which
hath becn the Debauchery of this Age; and fo
bring them into this Dilemma; to difcourfe of
thofe Things neither phkaling to God, nor the
King, nor themfelves, but their Prejudice. The
Protanation of the §abbath-day is commonly dif-
cours’d of in this Place.  God forgive me for not
oblerving it as I fhould ! T pray God thofe that
follow me may be more careful of their Duty 1o
God and Man, for the Good of themf{elves, their
Souls, and their Families 5 thofe that are young
efpecially, and coming up, that they may chief-
Iy mind their Concerns for Eternity, and that
they would pay their Duty and Homage to the
King, and thofe that God has fet over them 5 and
not neglett that great Command to pray for the
King, and all tharare in Authority,

Bring ask’d if they had any thing more to fay,
they faid, No. Mr. Ordinary then pray’d with
them, and lung a Plalm, and then they defir'd to
pray themlelves; which was granted.

Having cnded thetr refpettive Speeches and
Prayers, the Executioner did his Office.

The Artrainder of Captain #ulcot was after-
wards in Trin. 7 1l 3. reverfed in the King’s-
Beneh for Error in the Encry of the Judgment.
Tadoment was, Quod interiora extra ventrem ca-
piantur, & i ignem ponantur, & ibidem combuiai-
t#r 3 the Words ipjo vivente, or in efus confpeitin,
being omitted, which Words were held to be a
necefiary Part of the Sentence. 2 Safk, 632. 4.
Nodern Reports, 395.

A Writ of Error was afterwards brought in
Parliament upon this Reverfal, and the Reverfal

wasaffirmed. §4..0, Cafes in Parl, 127---137.

The next Day wasappointed for the Execution
of Lord Raffel.

About Nine in the Morning the Sheriffs went
to Newgate, to fee if my Lord Ruffel was ready ;
and 1 a litle time his Lordfhip came out, and
went into his Coach, taking his Farewel of his
Lady, the Lord Cavendifh, and feveral other of
his Friendsat {Vezogate, In the Coach were Doctor
Tillotfon and Dolor Buraet, who accompanied him
to the Scaffold buile in Lincolsss- lin-Fields, which
was cover’d all over with Mourning. Being come
upon the Scafiold, his Lordfhip bow’d to the Per-
fons prefenr, and turning to the Sheriff, made

this following Speech :

Mr, Sheriff,

I expected the Noife would be fuch, that I
fnould not be very well heard, I was néver fond
of much fpeaking, much lefs doiv; therefore I
-have-fet down in this Paper all that 1 think ft to
leave beliind me. .God knows how far I was al-
ways from Defigns agaibft the King’s Perfon, or
of altering the Government. And I fill pray
for the Preférvation of bothy and of the Prote-
ftant Religlon, Mr. Sheriff, I am told, that Capt,
Waleét yefterday faid {fome THings concerning niy
Khnowledge of the Plot: I know not whether the

Ieport 1s true or not;

The Execationof Lord William Ruffel 3¢ Car. 1.

Mr. Sheriff, T did not hear him name your

Lordthip.
Vriter. No, my Lord, your Lordthip wasnot

nam’d by any of them.

L. Keffel, 1 hope it is nots for, to my Know-
ledge, I never faw him, norfpake with himin my
whole Lifes and in the Words of a dying Man,
I profefs I know of no Plot, either againlt the
King’s Life, or the Government, But I have
now done with this World, and am going toa
better : [ forgive all the World heartily, and |
thank God I die in Charity with all Men ; and I
with all fincere Proteftants may love one an-
other,and not make way for Popery by their Ani-
mofities, I pray God forgive them, and conti-
nue ihe Proteftant Religion amongft them, that
it may flourith {o long as the Sun and Moon en-
dure. lam now more fatished to die than ever [

have been.
Then kneeling down, his Lordhip pray’d to
himfelf ; after which Dr, Tillotfon kneel’d down and

pray’d with him 5 which being done, his Lord-
(hip kneel’d down, and pray’d a fecond time to
himfelf 5 then poll’d off his Peruke, put on his
Cap, took off his Cravat and Coat, and bidding
the Iixecutioner, after he had laid down a {mall
Moment, do his Office without a Sign, he gave
him fome Gold 3 then embracing Dr. Tillot;01 and
Dr. Burnet, he laid him down with his Neek upon
the Block, and it was cutoffat two Strokes.

The Executionzr held op the Head o the Peo.
ple, asis ufual in Cafes of Trealon, &e. which
bzing done, Mr. Sheriff order’d his Lordfhip’s
Friends or Servants to take the Body, and dif
pole of it as they pleafed, being given then by

his Majelty’s Favour.,
The Paper deliver’d to the Sheviffs by my Lord Rufle!,

I thank God I hnd myfelf fo compofed and
prepared for Death, and my Thoughts {o fixed on
another World, that T hope in God I am now
quite wean’d from fetting my Hearton this, Yec
| cannor forbear {pending fome time now, in fer-
tng down in Writing a fuller Account of my Con-
dition to be left behind me, than Il venture to
fay at the Place of Execution, in the Noile and
Clatter that is like tobe there. I blefs God heare-
\ly for thofe many Bleflings, which he in his infi-
nite Mercy hath beftow’d upon me through the
whole Courfe of my Lile; that I was born of
wortay good Parents, and had the Advantage of
a religious Education, which I have often thank’d
God Very heartily for, and !ook’d uponas an in-
valuable Blefling; for even when I minded i
fealt, 1t ftill hung about me, and gave me Checks;
and hath now for many Years fo influenced and
poflefs’d me, that I feel the happy Effects of it in
this my Extremity, in which Thave been fo wonder-
fully (I thank God) fupported, that neicher my Im-
prifonment, nor the Feat of Death; have been able
to aifcompole me to any Degree ; but, on the
contraty, I have found the Affirances of the Love
and Mercy of God, i and through my bleffed
Redeemer, in whom only I truft; and I do not
queftion, but that I dim going to partake of that
Fulnefs of Joy whichis in his Prefence ; the FHopes
whereof does {o wonderfully delight me, that I
reckon this as thé happieft Time of my Life,
though others may look upen it as the faddeft.

I have liv’d, and now die, of the Reform’d Re-

ligion, a frue and fincere Proteltant, and in the
Com-
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Communion of the Church of England, though I
could never yet comply with, or rife up to, all
the Heights of fome People. I wifh, with all my
Soul, all our unhappy Differences were remov’d,
and that all fincere Proteftants would fo far con-
fider the Danger of Popery, as to lay afide their
Hears, and agree againft the common Enemy ;
and that the Churchmen would be lefs {evere,
and the Diffenters lefs {crupulous 5 for I think
Bitcernefs and Perfecution are at all times bad,

kut much more now. _ '
For Popery, 1 look on it as an idolatrous and

bloody Religion, and therefore thought myfelf

hound, in my Station, to do all I couid againit
it. And by that I forefaw I thould procure fuch
great Enemies to myfelf, and fo powerful ones,
that | have been now for fome time expecting the
worlt. And, blefled be God, I fall by the Ax,
and not by the fiery Tral.  Yet, whatever Ap-
prehenfions I had of Popery, and of my own fe-
vere and heavy Share I was like to have under it,

when it fhould prevail, I never had a Thought of

doing any thing againft it bafely or mnhumanly,
but what could well confift with the Chriftian
Religion, and the Laws and Liberties of this
Kingdom. And, I thank God, I have examined
all my Aéings in that Matter with fo great Care,
that 1 can appeal to God Almighty, who knows
my Heart, that I went on fincerely, without be-
ing moved, either by Paffion, By-end, or iil
Defign. I have always loved my Country much
more than my Life, and never had any Defign of
changing the Government, which 1 value, and
look upon as one of the beft Governments in the
World, and would always have been ready to
venture my Life for the preferving of 1, and
would have fuffered any Extremity, rather than
have confented to any Defign to take away the
King’s Life : Neither ever had Man the Impu-
dence to propofe fo bafe and barbarous a thing to
me. And I look upon it as a very unhappy and
uneafy Part of my prefent Condition, that in my
Indi¢tment there fhould be fo much as Mention
of fo vile a Fact; tho’ nothing in the leaft was
faid to prove any fuch Matter; but the contrary,
by the Lord Heward. Neither does any body, I
am confident, believe the leaft of it. So that I
need not, I think, fay more.

For the King, I do fincerely pray for him, and
with well to him, and to the Nation, that they
may be happy in one another ; that he may be in-
deed the Defender of the Faiths that the Pro-
teftant Religion, and the Peace and Safety of the
Kingdom, may be preferved, and fiourifh under
his Government; and that he in his Perfon may
be happy, both here and hereafter.

As for the Share I had in the Profecution of the
Poptth Plot, I take God to Witnefs, that I pro-
ceeded in it in the Sincerity of my Heart; being
then really convinced (as I am ftill) that there was
a Confpiracy againft the King, the Nation, and
the Proteftant Religion: And I likewife profefs,
that I never knew any thing, either directly or in-
directly, of any Prattice with the Witeffes;
which I looked upon as fo horrid a thing, that I
could never have endur’d it. For, I thank God,
Falthood and Cruelty were never in my Nature,
but always the fartheft from 1t imaginable, I did
believe, and do flill, that Popery is breaking in
upon the Nation ; and that thofe who advance 1t
will ftop at nothing, to carry on their Defign: I
am heartly forry, that fo many Proteltants give

Vor L
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their helping Hand to it. Bt I hope God will
preferve the Proteftant Religion, and this Nation :
Though I am afraid it will fall under very great
Trials, and very fharp Sufferings, And indecd
the Impiety and Profanenefs that abounds; and
appears fo fcandaloufly barefaced every-where;
gives too jult Reafon to fear the worft Things
which can befal a People. I pray God prevent
it, and give thofe whohave fhew’d Concern for
the publick Good, and who have appear’d hearty
for the true Intereft of the Nation, and the Pro-
teftant Religion, Grace to live {o, that they may
not caft a Reproach on that which they endeavour
to advance; which (God knows) hath often given
me many fad Thoughts, And I hope fuch of
my Friends as may think they are touch’d by this;
will not take what I fay in il part; bur endea-
vour to amend ther Ways, and live fuitable to
the Rules of the true Reform’d Religion 3 svhich
15 the only thing can adminifter true Comfort at
the latter End, and revive a Man when he comes
to dic.

As for my prefent Condition, I blefs God, I
have no Repining in my Heart at it. I know,
for my Sins, I have deferved much werfe at the
Hands of God : So that T chearfully fubmit to fo
fmall a Puntfhment, as tie being taken off a few
Years fooner, and the being made a2 Spe&acle to
the World. I do freely forgive all the World,
particularly thofe concerned in taking away my
Life : And I defire and conjure my Friends to
think of no Revenge, but to fubmit to the holy
Will of God, mte whoic Hands I refign myfelf
intrely. - |

But to lcok back a littde; I cannot but give
fome Touch about the Bill of Exclufion, and
fhew the Reafon of my appearing in that Bufinefs ;
which in fhort is this : That I thought the Nation
was in fuch Danger of Popery, and that the Ex-
pectation of a Popith Succeffor (as I have faid in
Parliament) put the King’s Life likewife in fuchi
Danger, that I faw no way {o effectual to fecure
both, as fuch a Bill. As-to the Limitations which
were propos'd, if they were fincerely offer’d, and
had pafs’d mto a Law, the Duke then vould have
been excluded from the Power of a King, and the
Government quite alter’d, and little more than
the Name of a King left. So I could not fee
either Sin or Fault in the one, when all People
were willing to admit of t’other; but thoughe it
better to have a King with his Prerogative, and
the Nation eafy and fafe under him, than a King
without 1t 5 which muft have bred perpetual Jea-
loufies, and a continual Struggle.  All this I fay,
only to juftity mylfelf, and nct to inflame others :
Tho’ I cannot but think my Farneftnefs in that
Matter has had no fmall Influence in my prefent
Sufferings. But I have now done with this World,
and am going to a Kingdom that cannot be
mov d.

And to the confpiring to feize the Guards,
which is the Crime for which I am condemned,
and which was made a conftrutive Treafon for
taking away the King’s Life, to bring it within

the Statute of Edward I1I. 1 thall give this true
and clear Account : I never was ar Mr. Shep-
pard’s with that Company but once,; and there
was no undertaking then of fecuring or feizino
the Guards, nor none appointed to view oy c;
amipe them: Some Difcourfe there was about
the Feafiblenefs of it; and feveral times, by Ac-
cident, in general Difcourfe elfewhere, I have

g D heard
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heard it mention’d, as a thing migh eafily be
done, but never confented to, as fit to be done.
And I remember particularly at my Lord Shaft/-
bury’s, there being fome general Dicourfe of
this Kind, I immediately flew out, and exclaim’d
acainft 1t, and afk’d, If the thing fucceeded, what
muft be done next, but maflacring the Guards,
and Killing them in cold Blood ? Which I look-
ed upon as {o deteftable a Thing, and fo like a
Popifh Praétice, that I could not but abhor it.
And at the fame time the Duke of Monmonth
took me by the Hand, and told me very kindly ;
My Lord, I fee you and I are of a Temper; did
you ever hear fo homrid a Thing 2 And I muft
needs do him that Juftice to declare, that I never
obferv’d in him but an Abhorrence to all bafe
Things.

As to my going to Mr. Sheppard’s, I went with
an Intention to tafte Sherry ; for he had promis’d
me 1o referve for me the next very good Prece he
met with, when I went out of Town ; and if he
recolleCts, he may remember I afk’d him about 1t,
and he went and fetch’d a Bottle 3 but when I
tafted it, I faid it was hot m the Mouth; and
defir'd that whenever he met with a choice Piece,
he would keep it for me: Which he promisd.
I inlarge the more upon this, becaule Sir Geerge
Fefferies infinuated to the Jury, as it I had made
a Story about going thither 3 but I never faid chat
was the only Reafon : And I will now truly and
plainly add the reft. | |

I was, the Day before this Meeting, come to
Town for two or three Days, as I had done once
or twice before ; having a very near and dear Re-
Jation lying in a very languifhing and defperate
Condition ; and the Duke of Mbouwieuth came to
me, and told me, he was extremely glad 1 was
come to Town ; for my Lord Shaft/bury and {fome
hot Men would undo us all, 1f great Care be not
taken ; and therefore for God’s fake ufe your kn-
deavours with your Friends, to prevent any thing
of this Kind. He told me, there would be Com-
pany at Mr. Skeppara . that Night, and defir'd me
o he ar Iiome in the Evening, and he would
call me ; which he did: And when Ican}e nto
tiie Room, [ faw Mr. Rumfey by the Chimney,
Altho” he fwears he came in atter 3 and there were
things fad by ibmu_ wirh rpuch more rJeat than
Judament, W]liﬂ!’l [ did {ufEciently dlfapErove, and
yet for thefe things 1 ﬁupd condemn’d : But
thank God, my Part was fincere, and well meant.
It 15, 1 know, inferred from hﬁﬂFﬂ, and was prefled
to me, that 1 was :.1cqunin_ted with thefe Heats _anid
ill Defigns, and did not difcover them; but t!us is
but Mifprilion of Treafon at moft. So I die 1nno-
cent of the Crime I fland condemn’d fer, and 1
hope nobody will imagine, that fo mean a2 Thought
could enter into me, as to go about to fave myfelf
by acculing others ; the Part that fome have atted
lately of that kind has not been f{uch as to invite
me to love Life at fuch a Rate.

As for the Sentence of Death paffed upon me,
{ cannot but think it 2 very hard one 5 for nothing
was fworn againft me (whether true or falfe, I
will not now examine) but fome Difcourfes about
making lome Surs. And this is not levying
War againft the King, which is Treafon by the
Sgatute of Ediward 111 and not the confulting and
difcourling about it, which was all that was wit-
nefled againft me.  But, by 2 ftrange Fetch, the
Defign of ferzing the Guards was conftrued a

Defign of killing the King, and fo I was in that
caft, E ,
And now I have truly and fincerely told what
my Part was in that, which cannot be more than
a bare Miprifion; and yet I am condemn’d as
guilty of a Defign of killing the King. 1 pray
God lay not this to the Charge, neither of the
King’s Council, nor Judges, nor Sheriffs, nor Ju-
ry : And for the Witneffes, I pity them, and with
them well. I fhall not reckon up the Particulars
wherein they did me Wrong ; I had rather their
own Coniciences fhould do that, to which, and
the Mercies of God, I leave them. Only I ftill
aver, that what I faid of my not hearing Colonel
Ruinfey deliver his Meflage trom my Lord Shafl/-
bury, was true ; for I always detefted Lying, tho’
never fo much to my Advantage. And I hope
none will be fo unjuft and uncharitable, as to
think I would venture on it in thefe my laft
Words, for which I am fo foon to give an Ac-
count to the Great God, the Searcher of Hearts,

and Judge of all Things.

From the ume of chufing Sheriffs, I concluded
the Heat in that Matter would produce fome-
thing of this kind : and I am not much furpris’d
to find 1t fall upon me. And I with what is done
to me may puta Stop, and fatiate fome Peoples
Revenge, ana that no more mnrocent Blood may
be fhed 5 for I muit and do fhill Jook upon mine
as fuch, fince I know I was guilty of no Treafon ;
and therefore 1 would not betray my Innocence
by Fhght, of which I do not (I thank God) yet
repent, (though much prefled to it) how fatal fo-
ever 1t may have feemed to have prov’d to me;
for I look upon my Death in this manner, (I
thank God) with other Eyes than the World does.
I know I faid but lictle at the Trial, and I fuppofe
it looks more like Innocence than Guilt. I was
alfo advifed not to confefs Matter of Faét plainly,
fince that muft certainly have brought me within
the Gult of Mifprifion. And being thus re-
{train'd from dealing frankly and openly, I chofe
rather to fay little, than to depart from Ingenuity,
that by the Grace of God I had carried along with
me in the former Parts of my Life; and {o could
ealier be filent, and leave the whole Matter to the
Conicience of the Jury, than to make the laft and
folemneft Part of my Life fo different {rom the
Courfe of 1, as the ufing httle Tricks and Eva-
{ions muft have been. Nor did I ever pretend to
a great Readinels in {peaking : I wifh thofe Gen-
tiemen of the Law who have it, would make more
Conicience in the Ufe of 1t, and not run Men
down by Strains and Fetches, impofe on eafy and
willing Juries, to the Ruin of innocent Men : For
to kill by Forms and Subtilties of Law, is the
worft Sort of Murder : But I wifh the Rage of hot
Men, and the Parnalities of Juries, may be {topt
with my Blood, which I would offer up with fo
much the mo-e Joy, it I thought I fhould be the
laft were to fuffer in fuch a Way,

Since my Sentence, I have had few Thoughts
but preparatory ones for Death ; yet the Importu-
nity of my Friends, and particularly of the beft and
deareft Wife in the World, prevailed with me to
fign Petitions, and make Addreffes for my Life -
To which I was very averfe : For (I thank God)
tho’ in all refpects 1 have liv’d one of the happieft
and contented’(t Men in the World, (for now near
fourteen Years) yet I am fo willing to leave all,
that it was not without Difhiculty thar I did any

thing
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thing for the faving my Life that was begging.
But 1 was willing to let my Friends fec what Power
they had over me, and that T was not obftmate
nor fullen, but would do any thing that an honeft
Man could do for their Satisfattion, Which was
the only Moetive that fway’d, or had any Weight
with me, | | “
And now to fum up all, as I never had. any
Defign againft the King’s Life, or the Life of any
Man whatfoever; fo I never was in any- Contri-
vance of altering the Government. What the
Hears, Wickednefles, Paffions, and Vanities of
other Men have occafion’d, I ought not to be an-
fwerable for; nor could I reptefs them, tho’ I
now {uffer for them. But the Will of the Lord
be done, into whofe Hands 1 commend my Spi-
eit 5 and truft that thou, O merciful Father! haft
forgiven me all my Tranigreffions, the Sins of my
Youth, and all the Errors of my paft Life, and
that thou wilt not lay my fecret Sins to my Charge;

but wilt gracioufly fupport me, diring that {inall
Part of my Life now before ey and affift me in
my laft Moments, :and not Jeave ‘'me then to" be

diforder’d by Fear, or any other Temptadon ; but
make the Light of thy Countenance to fhine upon

‘me; for thou art my Sun and-my Shield: And as
thou fupporteft me by thy Grace, fo I hope thou

wilt -hereafter crown me with Glory, and receive
e into- the. Fellowlhip of Angels and Saints, in

that blefled “Inheritance, purchafed for me by.my

moft merciful Redeemer,. who is,.1 truft, at thy

"Right-hand, preparing a Place for me ; into

whofe Hands:1 commend my Spirit.

Signed, 7 ° Wirtriam RusseL.

The Attainder was afterwards reverfed by At
of Parliament, 1 William and Mary. Vide State
Trials, Vol. 8. p. 517, SR
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A Defence of the late Lord RusskL’s lanocency. Lo apbich are prefix'd
sago Letters wpon the Subject of lzs Lordfbip’s Zvial. By Sir ROBERT

Atkyns, Knight of the Bath,

Firt LeTTer concerning my Lord RUSSEL'S
TRIAL.
S IR,

¢ ¥ AM not without the Apprehenfions of Dan-
¢ 1 ger that may arife by advifing in, or fo much
¢ as difcourfing of, publick Affairs ; yet no Fear
¢ of Danger fhall hinder me from peitorming that
¢ Duty we owe to one apother, to counfel thofe
¢ that need our Advice, how to make their juft
¢ Defence when they are called in Queftion for
¢ their Lives ; efpecially if they are Perfons that
¢ have by their general Carriage and Converiation
+ appear’d to be Men of Worth, and Lovcrsiof
their King and Country, and of the Religion
eftablith’d among us. I will follow the Method
you ufe, and anfwer what you afk, in the Order
I find in your own Letters.
¢ T cannot fce any Difadvantage or Hazard by
pleading the general Plea of Not guilly : If it
fall out upon the Proofs that the Crime is only
Mifprifion of Treafon, and not the very Crime
of Treafon, the Jury muft then find the Pri-
foner not guilty of Treafon, and cannot upon an
Indiétment of Treafon find the Party guilty of
+ Mifprifion, becaufe he is not indicted for the
Offence of Mifprifion, and Treafon and Mif-
prifion of Treafon are Offences that the Law
hath diftinguifh’d the one from the other, and
the one is not included in the other ; and there-
fore if the Proofs reach no farther than to prove
a Mifprifion, and amount not to Treafon, the
Prifoner may urge it for himfelf, and fay, that
the Proofs do not reach to the Crime charged
in the Indictment : And if the Truth be {o, the
Court ought {o to direct the Jury, not to find 1t.
¢ Now, being prefent in Company with others,
where thofe others do confult and confpire 1o
do fome treafonable A&, does not make a Man
guilty of Treafon, unlefs by fome Words and
Adtions he fignifies his Confent to 1t, and Ap-
probation of it: But his being privy to It, and
not difcovering it, makes him guilty of Mifpr-
¢ fion of Treafon, which confifts in the concealing
Vor. IIL
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it, but it makes him not guilty of Treafon. And
if the fame Perfon be prefent a fecond time,
or oftener, this neither does not make him guilty
of T'reafon ; only it raifes a ftrong Sufpicion,
that he likes it, and confents to it, and approves
of it, or elfe he would have forkorn after his
having been once amongft them. Bur the
ftrongeft Sufpicion does not fufficiently prove a
Guilt 1n Treafon, nor can it go for any Evi
dence ; and that upon two Accounts :

¢ Fiift, The Proofs 1n cale of Treafon muit be
¢ plain, and clear, and pofitive, and not by In-
¢ ference, or Argument, or the ftrongeft Sufpicion
imaginable : Thus fays Sir £dward Coke in many
¢ Places in his third Inflitutes, in the Chapter of
¢ High Treafon, |

¢ Secondly, In an Inci¢tment of High Treafon,
there muft not only be a general Charge of
Treafon, nor 1s 1t enough to {fec forth of whar
Sort or Species the Treafon 15, as killing the
King, or levying War againft him, or coining
Money, or the like ; but the Law requires that
m the Indiltment there muft be alfo fet forth
fome Owert or Open A, as the Statute of the
25th of Edw. the 3d calls it, or fome Inftance
given by the Party or Offender, whereby it may
appear he did confent to it, and confult it, and
approve of 1t.  And if the bare being prefent
fhould be taken and conitrued to be a {ufficient
Owert or Open A, or Inftance, then there 15 no
Difference between Treafon and Mifprifion of
Treafon 3 for the being prefent without confent-
ing makes no more than Mifpnifion; therefore
there muft be fomething more than being barely
prefent, to make a Man guilty of Treafon, efpe-
cially fince the Law requires an Overs or Opes
¢ 48, to be proved againft the Prifoner accufed.
¢ See Sir Edward Coke’s third Inftrtutes, fol. 12.
¢ ypon thofe Words of the Statute, (per overs
¢ faf?) and that there ought to be dirett and
< manifelt Proofs, and not bare Sufpicions and
< Prefurnptions, be they never {o ftrong and vio-
< lent: See the fame folio, in che upper Part of
¢ it, upon the Word (Proveablement). And the.
5 D 2 ¢ Statute
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< Starute of the sthof Edw. 6. cap. 11. Tequires ¢ and Liberties of their- Country, and of thelr
< that there fhould be two Witnefles to prove the ¢ Zeal againft Popery, may upon their Trial ap-
« Crime: So that if there be but one Witnefs, let © pear innocent. I am fo fausfied of their great
¢ him be never fo ‘credible a Perfon, and never fo ¢ Worth, that I cannot eafily believe them guiley
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pofitive ; yet if there be no other Proof, the
Party ought to be found No# guilty : And thofe

two Witneffes muft prove the Perfon guilty
of the faime Sort. or Species of Treafon. -As for

4
¢

4

of fo hornid a Crime. 1 pray God to ftand by
them in the Time of their Diftrefs.

¢ I with I might have the Liberty fairly to give
them the beft Affiftance I could, in that wherein

Example, if the Indi¢tment be for that Species ¢ I might be any way capable of doing it, T be-

of T'reafon of confpiring the King’s Death, both
Witneflfes muft prove fome - Fact .or. Words
tending to that very fort of Treafon: But.if
there be two Witnefles, and one proves the
Prifoner confpired the Death of the King, and
the other Witnefs proves the confpiring to do
fome other fort of Treafon, this comes not home
to prove the Prifoner gulty upon that Indict-
ment ;: For the Law will not take away a Man’s
Life in Treafon upon the Teftimony and Credic
of one Witnefs, it is fo tender of a Man’s Life,
the Crime and the Forfeirures are {o great and
heavy.

« And as there muft be two Witneffes, {fo by
the Statute made 1 the 13th Year of his now
Majefty, chap. the 1it, (inutuled, For the Safety
of his Majglty’s Perfon) thole two Witnefles
muft not only be lawtul, bur alfo credible Per-
fons : See that Statute in the 5th Paragreph. And
the Prifoner muft be allowed to object againtt
the Credit of all, or any of the Witnefles ; and
if there be but one Witnefs of clear and good
Credit, and the reft not credible, then the Te-
{timony, of thofe that are not credible muft go
for nothing, by the Words and Meaning of this
Statute : See the Statute. Now were 1 a Jury-
man, I thould think no {fuch Witnefs a credible
Witnefs, as fhould appear either by his own
Teftimony, or upon Yroofs made by others a-
cainit him, to have been Particeps Criminis ; for
that proves him to be a bad, and conlequently
1ot fo credible 2 Man 3 elpecially if it can ap-
pear the Witnefs Lias trepann’d the Prifoner into
the committing of the Crime : Then the Wit-
nefs will appear to be guilty of a far higher
Crime than the Prifoner, and therefore ought
not to be believed as a credible Witnefs againft
the Prifoner ; for he 1s a credible Witnels that
had the Credit of being a good and honeft Man,
which a Trepanner cannot have ; and this Tre-
panning proves withal, that the Trepanner did
bear a Spite and Malice againft the Perfon tre-
panned, and mtended to do him a Mifchiet, and

¢ defigned to take away his Life. Shall fuch a one
¢ be a credible Witnefs, and be believed againft

¢ him? God forbid !
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¢ ‘I'hen again; it cannot but be believed, that
fuch Perfons as have been guilty of the fame
Crime, will out of a nawral Self-love be very
forward and willing to {wear heartily and to the
purpofe, in order to the convifting of others, that
they may by this Service merit their Pardon,
and fave their own Lives: And for this Reafon
are not {o credible Witnefies, {uch as the Statute
of the 13th of Car. 2. does require. Read ovey
the whole Chapters of Sir Edward Coke of High
Treafon, and of Petty Treafon ; for in this latter
of Petty Treafon there is much Matter that con-
cerns High Treafon.

¢ T wifh with all my Soul, and I humbly and
heartily pray to Almighty God, that thefe Gen-

4
4
4

<

feech Almighty God to heal our Divifions, and
cftablifh us upon the fure Foundations of Peace
and Righteoufnefs, I thank you for the Favour
you have done me, by imparting fome publick

¢ Affairs, which might perhaps have been un-
¢ known to me, or not known ull after a long;
¢ ume, for I keep no Correfpondence.
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.

 When there is an Occafion, pray oblige me
by a farther Account, efpecially what concerns
thefe Gentlemen: And tho’ I have written no-
thing here but what 1s innocent and juftifiable,
yet that I may be the furer againft any Difad-
vantage or Milconftruttion, pray take the Pains
to tranfcribe what Notes you think fit out of
this large Paper; but fend me this Paper back
again inclofed n another, by the fame Hard
that brings ir.

“ ‘Lhere 15, nor ought to be, no fuch thing as
conftructive Treafon ; this defeats the very Scope
and Delign ot the Statute of the 2.5th of Edw. 3,
which is to make a phin Declaration, what {hal]
be adjudged Treafon by the ordinary Courts of
Juftice: "The conipiring any thing againft the
King’s Perfon, 1s moft jultly taken to be to con-
{pire agamft his Life.

“ But conipiring to levy War, or to feize the
Guards, is not confpiting againft the King’s
Lafe.  For thefe are Treafons of a different
Species,”

'

Your faithful Friend and Servant,
R. A.

S

The Second LET T ER.

5 IR,
IThank you for the unexpefted Account you

gave me by your firft Letter ; but this exa&
Narrative you have now fent me of the Tral
of that Honourable Excellent Perfon my Lord
Kuffel, has exceedingly obliged me. It was a
thing I much defired, but I knew not from what
Hand to gain it; for I was a hittle impatient to
hear what could be prov’d of fo foul a Nature
as Fligh Treafon againft a Perfon of whom I
had ever entertain’d a very high Efteem : And
tho’ I had a very fmall and fhort Acquaintance
with him, yet no Man that has known any
thing of the publick Affairs, or of our late
Tranfattions, could be 2 mere Stranger to his
great Worth, He had as great 2 Name for 2
true and honeft Euglih Gentleman, and for
good Temper, and Prudence, and Moderation,
as ever I knew any Man have, and was generally
belov’d by all that love our Religion and Coun-
ty. I prefume your Relation of the Proofs at
his “I'rial is certainly true in every Part, and
in the very Words; and it is a thing that mighe
be had by many Hands, the Proceedings being
fo publick, and I fuppofe deliberate : Prefuming
1t to be true, this I will affirm, that upon this

“ Evidence, both that againft him, and for him,

tlemen that have given fo great Proof of their ¢ (might I have been permitted to have made
-+ Love to the true Religion, and of the juft Rights ¢ his Defence for him ar his Trial after the Fi-

¢ dence
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¢ dence given) I could eafily have fatisfied any
¢ equal-and underltanding judicious Man, that
¢ my Lord ought' to have been acquitted ; and
¢ had 1 been one of the Jury that tried him, I
« make no Doubr I could clearly have convinced
¢ all my Fellows, (if they were honeft and indif-
¢ ferent) that they ought not to have found him
¢ Guilty. The Species or Sort of High Treafon
¢ that the Witnefles inclin’d to prove againft him,
¢ was a Confpiracy with others to levy War a-
¢ gainft the King. o - |

¢ The two firlt Witnefles, wiz. Rumfey dnd
¢ Sheppard, tho’ what they fay may raife a ftrong
¢ Sufpicion upon my Lord, and make it probable
¢ that he was guilty, yet neither of them do come
¢ home and clofe to the Perfon of my Lord Ruffel;
¢ a5 they.do (I confefs) againft the Earl of Shafif-
< bury, Sir Thomas Armfirong; and Fergufon.

¢ The firlt does not affirm, that the Lord Ruffe/
¢ did join in the Difcourfe, or agree” to any thing
* in the Confult; but only fays, he was prefent
¢ which extends no farther than to make a Mif-
< prifion of Treafon, and this too not direétly and
¢ pofitively, as legal Proof ought to be, to con-
¢ vict a Man of Treafon: The latter, (Sheppard)
< when he applies what he fwore to the Perfon
« of the Lord Ruffel, only fays, He believes the
¢ Lord Ruffel was there at that Time when the
¢ Difcourfe he fpeaks of was ufed; which 1s a
¢ very imperfet uncertain Proof, and not pofitive
¢ enough : fo that neither of thefe were full Wit-
:
4
{
£

nefles. As to the Evidence given by the Lord
Howard againlt my Lord Ruffel, it is {trange to
me, (a5 the Evidence is {tated) that any Credit
fhould be given to it 3 that he fhould be believ’d
again(t thofe Execrations, that (it feems) he had
{o folemnly, and fo lately, ufed to the contrary
of his Evidence 3 efpecially when by giving this
Evidence he muft merit lus own Pardon, and
fave his own Life, which extremely takes off
from the Credit and Weight of his Evidence.

¢ What Mr, ¢ {dys in reference to my Lord
Ruffel, was but bare Opinion and Hearfay, and
is no Proof at all in Law ; fo that inftead of two
plain, direft, manifeft and pofitive, and two
credible Witneffes, as the Law requircs in Trea-
fon, here is not, in my Opinion, fo much as one
pofitive credible Witnefs. The Lord Howard
(as your Cafe and Narrative {tates it) is not cre-
dible, tho’ dire¢t and pofitive ; none of the
other three are pofitive, tho’ more credible. In
¢ the Statute of the 25th of Edward the Third,
¢ of Treafons, the Word Proveablemnent, (as Sir
¢ Edward Coke obferves upaon it, in his Third In-
¢ fitutes, fol. 12.) imports dire¢t and manifeft
¢ Proofs, not Prefumptions and Conjeétures, and
* (as may be added) not Probabilities : And fo
¢ the Words (per Overt Faff) do (as he obferves)

€
<
4
¢
&
¢
c
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¢ ftrengthen that Senfe of the Word Proveable-
“ ment 5 and the Aé of Treafons made fince this
¢ King’s Time, requires there fhould b& tiwo ¢fé-
¢ dible Witnefles. Now, tho’ the Lord Hoivard
¢ was not, by the Evidence offer’d againft him by
“ ‘the Lord Ruffel, utterly difabled from being a
¢ Witnefs ; yet I will be bold to fay, it madé
¢ him no credible Witnefs in this Cafe;” Thit the
¢ Lord Ruffel made no ufe of thefe Things in his
¢ Defence, tho’ a Mdn of Parts, is o wonder to
¢ me; the ablet Man under that Teiror, and
“ upon fo {peedy a Proceeding; and wlhéte it i
impoffible to be fo compofed and free from
Diftraction, may eafily 'pafs by many jift Ad:
vantages, which a Stander-by, with lefs Abilities;
might quickly have apprehended. Iam far from
* reflefting upon the Court that try’d him ; this
* Matter that T obferved; refted principally upon
“ the Jury. And he is found Guilty and con-
¢ demn’d, and it may be before this comes to your
 Hand, put to Death tob: If it hath {o hap:
¢ pen’d, (as poffibly it may) that the Edrl of Bed-
¢ Jord, and his other great Relations; have pre-
“ vail'd with the King for a Refpite of the Execu-
¢ tion, I wilh; and heartily beg of Almighty God;
that thefe Confiderations may yet be made ufe
of to the King, (with ihom it then refts) as
Tabula poft Naufragium, to fave the Life of this
Noble Lotd: Much more than this mdy be
faid; were thiere fuch an Opportunity; before the
King (and I fo intend it, and no otherwife);
and 1f I might be any ways ferviceable in it; I
would come up to Londei bare-foot; rather thaii
neglect fo good an Office.  And I ever thought
it 2 Severity in our Law, that a Prifoner for his
Life is not allow'd the Affiftince of 4 grave
and prudent Lawyer; or foihe other Frefid, t
make his Defence for him, even a5 to Maitier
of Falt, as well ds to Law. Iknow, ’ts faid;
the Court is of Counfe! for the Prifonef ; but
for my part I thould never defire to depend upbii
that only:  I'know what this is by Exgeriencé,
If the Cafe be in any Part of it miftaken; I hive
loft all my Obfefvations, and beg your Pardoi
for all this Trouble ; it is oit of the great Ho-
nour and Zeal I have for that good Lord : Bué
the Narrative you give is very dbly dnd well
compofed; and n very good Method: and; I
think, could not have been better done, iwhich
inclines me to think it very true alfo, I could
* be contented the Earl of Bedford (to whom I at
¢ known) inight have the View of this Lettef; if
¢ it come not too late, and may be thought of dny

¢ Ufe. 1 heartly thank you for your Favour;
¢ which obliges me to be

Your faithful Friend and Servant;
R, A:

- Hl ﬁl‘ ™
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yu{y 21, 1533.

A Defence of the late Lord Russer’s Innocency : By way of Anfwer or Confir-
tation of a Libellous Panmiphlet, intititled, An Antidote againit Poifon *,

1. " HE Pamphlet ftyles itlelf, 4u Antidote a-

gainft Poifon s butit is fo far from deferving
that Tide, that it may be truly faid, That the An-
sidote itfelf is the rankefy Poifon.

We fead in Hiftory, that the toble E‘mfaeroi';
called Henry of Luxenburgh; was poifoned in the
Sacrament ; and Pope Piffor was poiforied iy 13-
ceiving the Chalice.  Who could have fufpeed

* See The Antidote againft Poifon, in State Trials; Vol 8. p. 448,

ic
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The Things concltded on were,

763

fuch horrid Villany in the Adminiftration of fuch

facred and folemn Rites @ Who could without Hor-
ror and Amazement contrive the mingling of a
deadly Poifon with the Bread and Water of Life ?
To make thofe confecrated Elements (which ought
ro be the Savour of Life unto Life) to be the dread-
ful Meflengers of fudden Death ? Surely had thofe
cutward Signs been changed into the very Body
and Blood of the Lord of Life, (as they that acted
in thofe execrable Villainies profefs’d to believe)

there muft needs have been a Miracle wrought in
altering  likewife the Subftance and malignant
Nature of thofe Poifons, that they fhould not
have wrought thofe direful .

Effets ; which yet
they did. There appears the hike wicked Policy
in the Author of this Pamphler; who, under
Pretence of preferibing an Antidote again{t Potlon,
under the Vifzrd and Difguife of preventing Mif-
chicf, docs moit deceitfully infufe the worlt of
Poitons, and labours to intoxicate 2 whole Nation.
This Author would have the World believe, that
the noble Lord, in the compofing of his Speech,
was wholly sovern’d by his Confeflor 3 and chat the
Compiler of it was infected with thofe Doltrines,
that the Northern Climate has of late furnifh’d us
with. The very Language and Spivit of Coleman!
Sure the Soul of Colziman is by Tranimigration
enter’d into this Author : It is ealy to guefs at his
Religion. e fuppofes all that were prefent at
my Lord’s Trial, mult needs be {urpris’d to find
the Truth of the Cafe fo untruly and unfaithiully
{or down in my Lord’s Speech.

But whoever will take the Pains to read the
Trials, publifid by Authority, (which no Man
will fufpect of Partiality toward the Perfon tried)
will receive abundant Satisfadtion in the Truth of
what was faid by the Lord Reffe/, and difcover the
thamelels Impudence of this maliclous Author.

The Indictment {as we find 1t printed at large
in the Thrial, fol. 506.) charges the Prifoner, 75at
b, inlenaing to ditt-rb the Peace of the Kingdom,
od p0 meve Har and Rebellion agamnit the King,
and o fubvert the Government, and 7o depofe, or
put dozer, aid dipiive the King from lus Title and
Kinaly Nane of the Imperial Crown of his King-
dom of England, avd fo Lring aid put the Ring to
Death and Doftrndion, 2 Nov. 34 Car. 2. and at
~ther Times, malicioully and traiteroully, with
divers others, did confpire, compafs, imagine and
intend 5

i, To deprive the King of his Title and Go-

vernment.
, and to kill the King, and to fubvert the

Governiment.

2. Aad to move InfurreCtion and Rebellion a-

gaintt the King.
And to fulfl and perfett thefe Treafons and

rraiterous Compafings and Imaginations, the faid
11 illiie. Ruffel did meet together with divers other

Traitors, and confult, agree, and conclude,
. To move and ftir up Infurrection and Re-

bellion. And, ‘
n. To feize and deftroy the King’s Guards.
The operative and emphatical Words of this

Indictment, are the intending, coifpiriig, and con-
cluding.

The Things intended and confpired were,

1. To move and fiir up War and Rebeliion againft
the King.

2, To depofe the King.

a. To kill the King.  And in order to the ac-
complithing of thefe horrid Crimes,

1. To move and fiir up Infurreffron and Re-
bellion.

2. To feize and deftroy the Guiards. "This 13 the
very Sum and true Method of the Indi&tment, if
it be truly printed in the Trrals.

Note, Here is no Open A& or Deed charged to
be done by the Lord Ruffel, unlels his meeting
together with others be meant to be an Open 4
or Deed: But then again, that Act of Mceting
terminates merely in confulung, agreeing, and
concluding. -They met only to confult, agree,
and conclude ; but they afted nothing in purfu-
ance of that confulting, agreeing and concluding,
for any thing that appears in the Indiétment : So
that the Mceting properly hath not the Nature of
an AQing or Altion, or of a Thing done. Bur
the Efe& of the Indiétment 15, that the Lord
Kuffel and others did confult, agree, and conclude
to do fomething ; but the IndiCtment flops there,
and goes no farther, for it fets not forth any thing
done at all. So that here is no Overt A or Deed,
and the Indi&tment is void ; for there is no Act
charged but Meeting, and that was merely in
order to confult and agree: And they did
acreee upon a Thing to be done, but it is not faid
they did it, or did any thing towards it. T repeat
this the oftener, that it may be the better under-
{tood and minded, being very material.  Read the
Indictment.

The Indictment is grounded upon the Stat, of
25 Edw. 3. cap. 2. (the old Statute of Treafons)
So the Attorney General declaves mfelf, fol, v21,
of the Trial.

Now let us fee how far this Charge 1n the In-
dictment will make my Lord guilty of any Trea-
{fon within that Statute.
~ The Body of that Stat. of 25 Ed. 3. of Treafens,
is printed together with the Trial, (fee the Trial,

fol.522.) fo that it need rot be repeated here, tho

there are {fome other Clwles 1n that Statute not
printed in the Tral.

The Occafion of making that Statute appears
to be the Variety of Opmtons that then were
what fhould be accounted Treafon, and what not-:

which was very milchievous to the Subjects, and

gave too great a Liberty to the Judges of the or-

dinary Courts.

To cure this mighty Mifchief, and to prevent
that arbitrary Power of Judges, this excellent
Statute makes a Declaration what fhall be adjudged
T'reafon by the ordinary Courts of Juftice. Nort
but that there might be jiie Cafes, or other Facts

amounting to Treafon, befides thofe there enu-
merated ; but thole other Facts or Treafons muft
not be adjudged by thofe ordinary ftanding Courts
(fuch as the Gaol-Delivery of Newgate, and the
Court of the Kiug's-Bench at Weftminfler itfelf are) :
But in fuch Cafes thofe Courts muft forbear pro-
ceeding, ard the Cafe muft be referved for the
Determination of the King and Parliament, See
that Statute in the printed Statutes at Large.

So that the Court of Gaol-Delivery at Newgate
muft judge only and proceed upon no other Trea-
fons but what are there enumerated and fpecified.

Now the Treafons in that Statute enumerated
and fpecified (for the Word Speciffied is the very
Word ufed by that Statute) are thefe

- 1. Compaffing or imagining the Death of the
King, Queen, or Prince.

2, Violating, or carnally knowing, the Queen,

King’s eldeft Daughter unmarried, Prince’s Wie.
3. Levying
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3. Levyiiig War againft the King, Not a com-
pafling or imagining to levy War, but an atuval
levying War 5 1t muft be 2 War begun.  And {e-
veral other Sorts of Treafons are there fpecified,
not to our Purpofe to be recited.

The Statute further requires, That the Perfon
indicted be probably attainted of fome one of thefe
"Treafons by Overt Deed, that is, fome open ma-
nifelt A€ or Deed done, which mult of Neceffi-
ty alfo be exprefly fet down in the IndiCtment,
and fully and clearly ptoved at the Trial by two
Witnefles,

See Sir Edward Coke’s third Inftitutes, in his
Chapter of High Treafon, fol. 12. in his Expofition
of the Words of that Statute, (per Overt Fait)
and there, fol. 5. upon the Words (fait Compaf-
fer) he tells you the Nature of that Open Deed that
che Statute intends. It muft be a Deed, and not
mere Words : It muft be a Deed tending to the
Fxecution of the Treafon imagined. That Deed
muft be an Open Deed, that is, it muft be fully
proved, and made open and manifeft at the Trial
by clear Proof. | _

So that if the Indi¢tment fail of fetting forth
one of thefe Treafors that are there enumerated, it
is not a good Indiétment upon that Statute,

If it do fet forth one of thofe Treafons, yet if
it do not fet forth fome Open Deed dene by the
Party indicted, that is, fuch a Deed as does pro-
perly and naturally tend to Iixecution of that fort
of T'reafon fet forth in that Indiétmenc ; 1n fuch
cafe alfo the Indiétment is not good.

If both thefe, viz. the Treafon intended, and
a proper fuitable open Deed, be well fet forth in
the Indiétment, (which make a good Indictment)
yet if that very fort of Treafon intended, and
that open Deed or Fact, fo let forth 1n the In-
diétment, be not alfo {ully, clearly, and manifeltly
proved upon the Trial aganft the Pnfoner, he
ought to be acquitted.

It will not fuffice either to prove it by one Wit-
nefs, or to prove any other fort of Treafon, (not
charged in the Indictment, nor any other Ouwers
Deed) other than what is fo fec forth in that In-
ditment, though it be by never fo full a Proof ;
but upon that Indi¢tment the Prifoner ought to be
acquitted, if that fpecial Treafon, and that ipecial
Owert or Open Deed, fet forth and exprefled in
that very Indictment, be not iully proved.

Now let us examine the Indi¢tment 1n this Cafe
againft the Lord Ruffel, and the Proofs againft
him, as they are publifh’d by Authority, and ob-

arve how they agree with the Statute, and how
the Indiétment and Proofs agree the one with the
other.

It may be admitted, that here is 1 the Indict-
ment againft the Lord Ruffe/, a Treafon fufficient-
ly charged and fet forth, viz. one of the Treafons
{pecified in that Stat. of 25 Edw. 3. namely, that
the Lord Ruffel did compafs and imagine the
Death of the King. This is not denied, but 1t is
duly charged in the Indictment. For thole other
Charges in the Indiétment, viz. his intending
depofe the King, and his intending o move or levy
War and Rebellion againgt the King ; thefe are in-
ferted into the Indiétment as Aggravations of that
horrid Crime of Intending to kill the King, or as
open Acts of the other; but of themfelves alone,
they are no diftinét fubftantial Charges, nor are
they any of the Treafons fpecified in this Ad,
upon which A& this Inditment is folely grounded.
For tho’ by the Aét of 13 of this King that now

4.

1Sy cap. 1. Intitvled, 4z AZ for the Safety and
Prefervation of the King’s Perfon, it is made High
Trealon (during the now King’s Life only) to
compafs or imagine to depofe the King, or to
compafs or imagine to levy War againft the King,
if fuch Compafling or Imagination be exprefied
by Speaking or Writing, (altho’ without any open
Deed) yet the Lord Kunffel was not indicted upon
that Statute, (as the Attorney-General himfelf ac-
knowledged openly at the Trial) but only upon
the old Statute of 25 Edw. 3. fo that thofe late-
made Treafons are not to our Purpofe,

So that the only Treafon charged in the In-
dictment, as a fubftantial Charge, 15 that of 7wa-
gimng to kifl the King, And fo the Lord Chief
Juftice agrees in his Direction to the Jury. See the
Trial, fol. 61.

But where 1s that other Requifite, that other
moft material Part of the Indictment, of tbe Oper
Aft or Deed ¢ without which the reft ferves for
nothing i For it is not enough by this Statute to
make a Man guilty of confpiring or imagining the -
Death of the King, unlefs the Party indicted have
exprefled that Imagination by fome Open Deed ;
and that muft be plainly fet down in the Indict-
ment too, or elfe the Indictment (as was faid be-
fore) 15 no good Indictment. And it muft appear
to the Court upon the Indictment not only to be
an Open Deed, but fuch a Deed as has a natural
Apttude and Tendency to the Execution of that
very Treafon fo imagined. And there is no fuch
{et forth in this Indictment, and therefore the In-
dictment itfelf was infufficient and void.

And that which feems to have a Colour of an
Overt Fali, or Open Deed, fet forth in this Indict-
ment, was not fully and fufficiently proved nei-
ther : And then, though the Indictment had been
fuihcient, yet for want of due Proof, the Party
indicted ought to have been acquitted.

To thefe two Points or Matters fhall the enfu-
ing Difcourle confine itfelf. And if this Under-
taking be made good, the Autidote will appear to
be a rank Poifon, the Lord Ruffel’s Speech jufti-
fied, and his Innocency and Loyalty cleared, and
his Honour vindicated.

The Overt Fait, or Open Deed, fet forth in the
Indictment, (if there be any) are the Things faid
to be confulted of, agreed and concluded on, viz.
1. To move and fir up Infurreition and Rebellion.
2. To feize and defiroy the Guards. (Perufe the
Indifment carefully)

Now neither of thefe are Open Deeds; in the
Nature of them. -

The firft, which 15 to ftir up Infurrection and
Rebellion : This1s a diftinct Species of Treafon
itfelf 3 1t 15 the fame with a levying of War (fpe-
cthied in this Stat. of 25 Edw. 3. which 1s the only
Statute we have to do with in this Cafe of my
Lord Ruffel) ; and if it had been fet forth in the
Indictment as a Deed done, or Thing acted, that
15, 1f it had been laid in the Indictment that the
War was actually levied, or the Infurrection or
Rebellion actually raifed or ftirred up, (as it is
not, for it is only mentioned as a Thing agreed
and concluded on, and not done) yet it had not
been a fufficient proper Overt Fait, or Open Aff,
to make it a good Indictment : Becaufe (as is faid
before) levying of War is a diftinet Speeies from
that of compaffing to kill the King ; and there-
fore cannot be made an Overt Fait, or Open Deed,
to manifeft an Imagination of Killing the King :
For that one Species of Treafon cannot be a pro-

per
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per open Act to another Species of Treafon; as

will be proved hereafter. -
Sir Edward Coke in his thud Inffitutes, fol. 14.

in the third Claufe or Paragraph of that Folis, tells
us, that the Connexion of the Words is to be ob-
ferv’d, wiz. [thereof be attainted by Quert or Open
Deed} This, fays Sir Edward Coke, relateth to
the feveral and diftinct Treafons before exprefled ;
whereof that of imagining to kill the King, and
that of levying War agamft the King, are two di-
funct Species of High Treafon. And therefore,
fays Sir Edward Coke, the one of them cannot be
an Ouvert /¢ for another, that is, levying of War
cannot be an Quers A for that fort of Treafon 1n
imagining to kill the King, much lefs when che
Indiétment does not charge it as a War actually
levied, but only an Agreement or Conclufion for
levying 2 War, Such Agreement can be no open
Deed to manifelt an Intent or Imagmation of
killing the King. This is the main Queftion be-
tween us. .

The other only Colour or Pretence to an Over:
Fait, or Open Deed, muit be that of feizing or de-
firoymg the King’s Guard: For no other but thefe
two are fet forth in the Inditment, or look any
thing Like Overt or Open Alis.

And this jatter is nothing hike to an Overs Fait,
or Open Deed, in the Nature of it for it is not
fuid to be done, but only agreed on, and concluded
on, to be dene.  If it had been but alledged in the
Inditment, That in purfuance of this Agreement
or Conclufion of the Conipirators, a View was ac-
cordinzly taken of thofe Guards, and reported to
the reft; (whercot the Lord Ruffel was onej that it
was feafible, (whercof there is fome Colour or
Proof againft fome of them) this had been more
to-the Purpofe : Bur being laid {o imperfectly as
it 15, the Indi&tment itfelf muft needs be infuth-
cient, for the Reafons before given.

Bur, alas! the noble Lord is gone; and he is
cone from whence he would notbe recalled, a
Place of infinite P''fs and Glory, out of a {pice-
ful malicious World : It 1s we, 1t is the King and
Kingdom, it 1s the whole Proteftant Part of the
World, that fuffers the meftimable Lofs of him .
Not to fpeak of the unfpeakable Grief of his dear
and difconfolate Widow, and other noble Rela-
lations. Taffuin infeftum fiers nequit,  So that we
may feem to labour in vam, and it comes too
fate, But fomething may be done for the Bene-
fir of his hopetul Pofterity, and fome fmall Sa-
tisfaction may be made to his noble Family, by
a Writ of Error for reverfing of this Actainder,
and the avoiding of the Record 5 for the Stat. of
2q Elsz. cap. 2. extends only to fuch Attainders-
for High Treafon as then had been before the
making of that Statute, and does not hinder a
Writ of Error in this Cafe, if the King will fign a

Petition for it. | _ |
But to examine this laft Overt Fait, or Opeis

Deed, a little farcher

Vie. To feize and defiroy the King’s Guard:.

The Guards ! What Guards ? What or whom
does the Law underftand or allow to be the
King’s Guards, for the Prefervation of his Per-
fon? Whom fhall the Court that tried this noble
Lord, whom fhall the Judges of the Law that
were then prefent, and upon their Oaths, whom
thall they judge or legally underftand by thefe
Guards? They never read of them in all their
L.aw-Books: There is not any Statute-Law that

makes the leat Mention of any Guards. The
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Law of England takes no Notice of any fuch
Guards ; and therefore the Indi€tment 13 uncertain-
and vold. _ -

The King 1s guarded by the {pecial Prote&ion
of Almighty God, by whom he reigns, and whofe
Vicegerent he is: He has an invifible Guard, a

Guard of glorious Angels.

Nen eget Aauri jaculis nec arcu
Nee vencnalis gravide [agittis,
Crede, pharetra.

. The King is guarded by the Love of his Sub-
jelts :

The next under God, and the fureft Guard.

Fie 1s guarded by the Law and Courts of Ju-
itice.

The Militia and the Trained Bands arc his legal
Guard, and the whole Kingdom’s Guard.

The very Judges that tried this noble Lord were
the King’s Guards, and the Kingdom’s Guard,
and this Lord Reffels Guard againit all erroneous
and 1mperfect Indiétments, from all talic Evidence
and Proof, from all Strains of Wit and Oratory
mifapplied and abufed by Couniel.

What other Guards are there ? We know of no
Law for more. King Heury VIL, of this il.ngdom
(as Hiltory tells us) was the firft that et up the
Band of Penfioners. Since this the Yeomen of the
Guard 3 fince them certain arm'd- Bands, com-
monly now-a-days (after the French Mode) called
the King’s Life-guard, ride about and appear
with naked Swords, to the Terror of the Nation *
But where is the Law ? Where is the Authority
for them 2

It had been fit for the Court that tricd this no-
bie Lord on this Indi@ment to have fatisfy’d them-
fclves, from the King’s Council, what was meant
by thefe Guards ; for the alledging and feiting
forth an Owert Fait, or Open Deed, in an Indiét-
ment of Treafon, muft be of fomething that is
mtelligible by Law, whereof Judges may take no-
tice by Law.  And herein tco the Indiiment fails,
and 15 imperfect,

But admit the feizing and deftroying of thofe
who are now called the King’s Lite-guard, had
been the Guard intended within this Overs Fait,
or Opert Deed 5 yet the Indi@ment fhould have fet
forth, that de fade the King had chofen a certain
Number of Men to attend upon and gunard his
Perfon, and fet forth where they did attend, as at
Hobitehall, or the Meufe, or the Savey, €5¢. and
that thefe were the Guards intended, by the In-
diltment, to be {eized and deftroyed : That by
this ferting forth the Court might have taken
notice judicially what and who were meant,  But
to feize and deftroy the King’s Guards, and not
fhew who and what is meant, makes the Indict-
ment very infufficient,

>0 much as to the fudiffment ifelf.

In the nexr place, ler us ook into the Proofs,
as they are at large fet forth and owned in the
printed Trial; and let us confider how far thofe
Proofs do make out the Charge of the Indictment,
Vi, the compafling and imagining the Death of
the King; and how far they make out that Overs
Fait, or Open Deed, (fuch as it is) of feizing or
celtroying the King’s Guards, in order to the ef-
iecting of that compafling and imagining the
Death of the King. And it muft appear by

Proof to be in Truth fo intended by the Confpi-
ratots,
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rators, and levelled to that End; for if it were
done, yet if it were done quite to another Intent
and Purpofe, and not to that of compafling the
King’s Death, 1t does not come home to this In-
di¢tment.

There are but three Witnefles that can be
thought to bring the Matter home, and to fix
any thing upon the Lord Ruffel 5 Colonel Rumfey,
M. Sheppard, and the Lord Howard.

It is true, two of the three, that is Col. Rumfey,
and the Lord Howard, poflitively prove a traitor-
ous Deflign, or Difcourfe at leaft, by fome of
the Company, of making an Infurreftion or Re-
bellion, or (1o fpeak it in the Language and
Phrafe of this Stat. of 25 Edw. 3.) of levying War
againtt the King, (for all thefe fignify one and
the fame thing) and they prove the Lord Ruffel
was fometimes prefent at thole Meetings: Bur is
that enough? Admit he were prefent, and heard
the Debate of it, (which yet is not fully and di-
rectly proved) yet if he did not join in the De-
bate, and exprefs and fome way fignify his Ap-
probation of it, and confent to it, it makes him
not at all criminous. It Is true, his after-con-
cealing of it might have made him guilty of Mil-
prifion of Treafon; but that 15 a Crime of an-
other Nature, and is another diltinét Genus of
Crimes, of which he was.not indifted.

Col. Rumfey, as to the QOwert-fait, (as they
would make it) fays, There was fome Difeourfz
about feeing what Pofture the Guards were in: And
being asked by one of the Jury, by whom the
Difcourle was? heanlwers, By all the Company that
was there (whereof, as he faid before, the Lord
Ruflzl was one).  So that my Lord Rufel may
([ agree) be underftood to” be one that difcourfed
about feeing what Pofture the Guards were
in: Nay, the Colonel fays, All ibe Company did
debate it : And he fays further, The Lord Ruffel
was there when fome of the Company undertook io
take the View of thofe Guards, And being asked
by the Attorney General, to what Purpofe the
View was to be? The Colonel anfwers, It was 1o
furprife our Guards, if the Rifing had gone on.

The Chief Juftice obferving to the Witnefs that
he ought not to deliver a doubtful Evidence, and
to fpeak 1t with Limitations, that made it not fo
pofitive; as by faying, Japprebend foand fo: then
the Colonel grows more polfitive, and fays fur-
ther, That a Rifing was intended; but afterwards
he fays, There was no Debate of the Rifing, At laft
the Witnefs being asked by Sir George Fefferies,
whether the Prifoner were prefent at the Debate
concerning the Meffage from the Lord Shaftfbury
to the Company then met, and the Anfwer re-
turn’d to 1t 5 he flatly fays, The Prifoner was pre-
fent at that Debate (which Debate did indeed
concern the Rifing). Being asked by the fame
Perfon, whether my Lord was averfe to it, or
agreeing to it 5 he anfwers like an Echo, Agree-
ing toit, Nay, then he fays, my Lord Ruffel did
{peak, and that aboui the Rifing at Taunton, and
that be did diftourfe of the Rifing : But what were
his Words? Being queftion’d again by the Chief
Juttice, whether my Lord did give any Confent to the
Ryfing, he anfwers itill like an Echo, Ay Lord,
be did.  And this laft Anfwer is the weighty
:E;i,ll‘l: of his Evidence, if there be any Weight at
ali,

Now mind the Defe® of the Witnefs’s Memo-
ry in fome other moft material Paffages. He
thinks the Lord Grey did fay fométhing to the fame

Vour IIL

5

Purpofe, with the Anf{wer deliver’d by Fergufon
to Lord Shaftfbury’s Meflage. |

He does 5ot know (fays he) how often he him-
felf (the Wiwefs) was at Mr. Sheppard’s Houle
where this Debate was. He fays he was there
more than once, or elfe I heard, fays he, Mr. Fer-
gufor make a Report of another Meeting to the
Lord Shaftfbury.  And then he fays, That this
was all at that Time that be remember’d 3 and before
this he had faid no more againit the Lord Rujfe/,
but that he was prefent ; and after this upon
much interrogating of him, he proceeds to tell
a great deal more, indeed all the reft that has
been before oblerved to proceed from him. And
after all, he fays, he thinks he was not there above
a Quarter of an Hour, He fays, he was wot certain
whether he did hear fomething about a Declara-
tion there, or whether Mr. Fergufon did report it
to my Lord Shafifbury, that they had debared it.
And the Witnefs fpeaking of a View to be raken
of the Guards, to {urprife them ; the l.ord Chief
Juftice feems to be furprifed at that Word: The
Guards ! he never met it in all his Books, What
Guards? Why you know 1t 1s mention’d in the
Indi¢tment ; but he might yet very well ask what
Guards: And the Colonel anlwers, the Guards
at the Savoy and the Meufe,

The Colonel fays, He thinks the Duke of Ao
mouth, and the Lord Grey, and Sir Thomas Arm-

ftrong, were the Perfons that undertook to view

the Guards, And be thinks, Sir Thomas Armflrong
began it, and Mr. Fergufon, And he fays, tur-
ther Dire@ion was given to take a View of the
Guards, if the Rifing bed gone on (as it never did) ;
and then he mentions the very Day that had been
appointed for the Rifing, viz. the 1g9th of Novom-
ber 3 and that the Meflage from the Lord Shafi/-
bury was, be thinks, a matter of a Fortnight be-
fore that Day, or fomething more ; for be thinks
it was concluded Sundey Fortnight afcer my Lord
Grey met. The Mention of my Lord Reuffel’s
Confent to this Riling, comes in at the laft, and:
after many Queftions ask’d him, and not till that
very particular Queflion was put to him; and he -
anfwers in the very fame Words as the Queftion
was asl’d.  The Chief Juftice ask’d him in thefe
Words : Did my Lord give any Conlent to the
Rifing? The Colonel’s Anfwer was; Zes, my Lord,
he did, But how did my Lord Ruffel fignify that
Confent? What Words did he ufe that may clear-
ly exprefs it? For this is the pinching Proof, If
it had been certain and clear’d by remembering
the Manner of his confenting, or how 1t did ap-
pear; why was not this put home to the Wit-
nefs? This 1s the material Part of his Evidence,
without which the reft had not come home to the
Prifoner: And why did not the Witnefs deliver,
this of himfelf? And before his giving this home
Evidence,. he had.faid, That was all at that Time
that be remembéred: And this was at the fame Time’
with that of the Meflage, and of the Dilcourfe
abont viewing the Guards. He afterwards doubis
whether he was any more than once there with
that Company, or whether be beard Mr. Fergufon
report things to the Lord Shafifbury 5 which fhews
a wild kind of Memory in 2 Witnefs, and the Co-'
lonel is no Fool, nor Baby; fo that there is but
one Time pofitively fpoken of by  this"Witnefs.
How ftrangely uncertain is he in the Matter of
the Declaration, to which he was examined! A
moft noted thing! And he cannot tell whether

he heard any thing of it there, or whether Mr,
5 B - . Fergufon

J
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Fergufon told him of it. It is to be fufpected too,
that what ke has delivered pofitively at faft fo

late in his Evidence, and after fo much interro-

gating of him, was but mere Hearfay too, and
then it would not have been any Eviden He
has not, it {eems, a good diftinguifhing k®ad or

Memory, as a Witnels ought to have in cafe of

Life, and a Life of fo high a Value as this of that
noble Lord.

And many other material Paflages this Witnels
delivers under that Limitation, as be thinks.

The Rifing was intended, but never took Effect;
and the View was no more than appointed and
undertaken 3 but the feizing of the Guards, as
this Witnels fays, was not to be unlefs the Rifing
had goire on, which it never did. He fpeaks no-
thing of any View made of the Guards, or any
Report upon it: But he {wears my Lord Ruffel
confented to the Riling. That is his ftabbing
Evidence ; but by what Words; or how he fig-

nified his Conlent, not 2 Word, though mighty
material.

But what is this Confpiracy for a Rifing? And
a Confpiracy to frize the Guards? (in cafe the Ri-
fing had gone on) What are thefe to the Crime
charged in the Indiétment againft the Lord Ruffel,
for confpiring the Death of the King ?

[ere is not a Word of any {uch Matter, nor of
{vizing the Guards in order to it, no not one
Word.

And that is the only material Parc of the Indict-
ment (as fhall appear more plainly hereafter).

The fecond Witnefs, Mr. Sheppard, mentions
the meeting (at his Houfe) of the Duke of Mon.
mouth, and among the reft, the Lord Ruffel, and
they difcours’d of furprifing the Guards 5 and that
the Duke, the Lord Grey, and Sir Thomas Arm-
fiong, (as be remembersy went one Night to view
the Guards ; and the next Day at his"Houfe they
faid it was very feafible, if they had Strength to
do it: And then he fays, there was two Meetings
there, and, as be remenibers, my Lord Ruffel was
both times there. Deing ask’d by the Attorney

General, befides the feizing of the Guards, if

there were any Dilcourfe of Rifing; he anfwers,
He did not remember any further Difcourfe, for he
was often gone out of the Room : Andthis is the

Effeét of that he {ays.
If any thing of this comes near my Lord Ruf-

fel, it is thofe Words, firft giving an Account of

who they were that were met, and that my Lord

Ruffel was one of them; he fays the Subltance of

thewr Difcourfe was how to furprife the King’s
Guards : This may be true, if one or two of the
Company only difcourfes its for it does not ne-
ceflarily affirm, that every one did fpeak in that
Difcourfe, he does not mention one Word {poken
by my Lord Rufel, nor that he approv’d of,
or confented to any thing, At the worlt, for
any thing that he fays, it can be but Mifprifion
He can fay nothing as fo the intended Rifing, Now
Colonel Rumfcy’'s Evidence 1s altogether of that
Rifing, and the feizing of the Guards was to have
been, if the Rifing had gone on ;5 and this was at
the fame Time that Mr. Sheppard {peaks to :
And yet Mr. Sheppard being asked if there was
any Diflcourfe of Rifing, he anfwers, he did not
remember. any further Difcourfe.

Nor does Colonel Rumfey certainly remember any
thing of a Declaration read amongft them, whe-
ther he heard it there, or whether by Mr. Fer-

gufon’s Report of it to my Lord Skaftfbury ; which
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is one of the principal things that Mr. Sheppars
fpeaks to (befides that of feizing the Guards).
And-as to the Declaration, Mr. Sheppard fays, he
cannot fay my Lord Rufel was there when thar
Declaration was read.

So they agree in nothing but in the Difcourfe
of feizing the Guards, and that my Lord Ruf:
was then prefent.

So that as yet the Sum of the Proof by Cole-
nel Rumfey is, that my Lord Rufel corlented to
the Rifing, which is too geneial; and the Sum
of the Proof by Mr. Sheppard is, that my ILord
Ruffel was prefent in Company when the Com-
pany difcours’d of feizing the Guards, but he
knows nothing of the Rifing. .

The third Witnefs (the Lord Howard) difcourfes
much about a Confpiracy to rife, but he {peaks
moft (of what he fays) by Report from the Ear]
of Shaftfbury, and from the Duke fo 1t goes for
no Evidence againft my Lord Ruflels and the
Chizf Juftice did the Prifoner that Right, as to
declare as much to the Jury: And the Lord
Hiward clears the Duke from any fuch horrid A&
as the killing the King, the Duke fdid he would
not fuffer it; and if the Duke be innocent 1n thar,
it is probable that my Lord Ruffel, and the reft
of the Company that met, had no Difcour{e abour
killing the King, nor any Thought that way;
which yet is the great and only {ubftantial Charge
of this Indiétment, which muft fill be minded
and obferv'd.

My Lord Howard does indeed prove two feve-
ral Confults, one at Mr. Hambden the younger’s,
the other at my Lord Ruffel’s about the Middle
of Fannary laft, and after, and that my Lord Ry/-

[l was at both; and thefe Confults were of an

Infurrection, and where to begin it, and of pro-
viding Arms and Money, and of fending into
Scotland to fettle an Underftanding with the Lord
of Argyle: And being asked what my Lord did
fay, he anfwers thus, viz, Every one (fays he) knows
my Lord Ruflel is a Perfon of great Fudgment, and
wot very lavifh in Difeourfe.  But did he confent?
was a Queftion ask’d by Sir George Fefferies. The
Lord Howard anfwered, We did not putit to the
Vote, but it went without Contradiction, and 7
took it that all there gave their Confent: That
Lord Ruffel join’d in the Council of Six, that he
approved of his being chofen for one, that he
{aid one Word in thefe two Confults, there is not
any Proof by the Lord Heward; only he fays,
H: took it that all there confented. s that enough ?
O ftrange Evidence !

I will not here take notice, or examine, how
far the Lord Howard is a credible Witnefs in this
Cafe, but refer the Reader to the Teftimony of my
Lord of Anglefey, Mr. Howard, and Dr. Buruet ;
or how far any of the three Witnefles are to be
believed, having all three upon their own Tefti-
mony been Participes Criminis, and it is fuppos’d
have their Purdons, or are promis’d Pardons : Not
that this is offer’d to difable them quite from be-
ing Witnefles, but furely, all things confidered,
tt much leffens their Credit in this Cafe s nor does
it make them the more credible, becaufe no
other Witneffes. can be had. But then confider
that moft excellent Chara&ter given of rhe Pri-
foner by Perfons of Honour, and of the Iiighﬁﬁ
Efteem for Ability and Integrity, and fuch as
contraditls, and is inconfiftent with the Charge
of the Indictment, and whatever is of Weight in
the Evidence againft himi; and efpecially if you

oive
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give any Credit to the Lord Hrward himfelf, who  Treafon: But this proves, that they ivere not
upon his-Oath doszs declare, as in the Prefence of judged by thofe Parliaments, that pafs’d thofe

God and Man, that he did not believe that either
the Duke of Monmouth, or my Lord Ruffel, had
any Defign to murder [h:e King 5 which is the
only effectual Charge of this Inditment, Thefe
things confider’d, it feems very {trange to me,
how the Lord Ruffel could be found guilty of a
compaffing and imagining the Death of the King,
for {o is the Verditt.

This anfwers moft of the Obfervations made
by the Author of the Antidoie upon my Lord Reyf-
fel’s Speech, reftraining the Expreflion, as he fays,
of his Innocency to the Defign upon the King’s
Life, and to killing of the King, and of his omit-
ting to mention the general Riling 5 which, as this
Author boldly affirms, was fully proved upon himj
and that my Lord’s Profeflions of his Innocency,
as to any Plot upon the King’s Life, or to kill
the King, or his knowing any thingthereof, thefe
(fays the Author) are no plain Declarations of his
Innocency, as to the Crime charged and proved
upon him, of confpiring and confulting to raife
an Infurretion. Nor was there any Need of my
Lord’s anfwering that, for it was little material,

Flow uncertain, how dilagreeing, how unap-
plicable to the Charge of the Indiftment thofe
Proots are, has been fully obferv’d already ; and
the Author grofly miftakes in his Judgment, when
he takes the confptring and confulting to raife an
Infurrection to be the Crime charged in the In-
di¢tment ; for (as was obferv’d before) the Charge
of the Indictment is, the compaffing and imagining
s0 kil{ the King 3 and that of a Confpiracy to raife
an Infurrection, or to levy War, is none of the
Crimes or Treafons enumerated or fpecified in the
Alt of 25 Ediwe. 3. and therefore could not be the
Crimecharged in the Indi¢tment, which is ground-
ed only upon that A of 25 Edw, 3. (as the
Attorney General acknowledges) for it is an a&-
ual levying of War, and nota confpiring only to
levy War, or raile an Infurrection, that is the
Trealon fpecified in that A&t of 25 £dw, 3. And
therefore the Mention of other things are but by
way of Aggravation, for the more ample fetting
forth of the Crime charged, which is of compafling
the King’s Death: And that the confpiring to
make an Infurrection, cannot be an open Deed 1o
prove a compalfing the King’s Death, has been
already fpoken to, and fhall yet be more fully.

Nor is the Author more miftaken in his Obfer-
vations upon the Matter of Fa&, and his unwar-
ranted Conclufions and Inferences raifed from
thence, than he is in his Determinations of Mat-
ters in Law arifing from that Fa&t,

The Death of the King (fays the Author) in
that Law of 25 Edw. 3. is not reftrained to kil-
ling of his natural Perfon, but extends as well to
his civil Death as natural: As to confpire {0 de-
pofe the King, to imprifon him, or laying any Force
or Reftraint upon him; thefe (fays the Author)
are all High Trealon, for compafling his Death,
natural or civil : If fo, why then we are at never
the more Certainty for this excellent Law of 25
Edw, 3.

. Tagree, that conlpiring to depofe the King, to
ymprifon him, are Treafons; but it is not fo plain
that they are Treafons within this Law of 25 £, 3.
upon which this Indiment is grounded, It is
true, they are made Treafon by the late A& of 13
of the now King, and have by feveral tempo-
rary Acts ({uch as this of 13 Car. 2.1s) been made

temporary Alts; to be Treafons within the Staa

‘tute of 25 Edw. 3. For why then were thele
temporary Acts made? What Need was there of
them ? Siv Edward Coke, 3 Infl. fol. g. in the lalt
Paragraph but one of that fol. fays; A Conlpiracy
to levy War is no Trealon; he means within
the Act of 25 Edw. 3. But it has been made T'rea-
fon fince Sir Edward Coke’s time, viz. by 13 Car:; 2.
And let it be remembered, that the great End
of making this excellent Law of 25 Edw. 3: (as
appears by the Preamble) was to avoid Uncer-
tainty, and Variety of Opinions, and to prevent
theArbitrarinefs of Judges, inthe ordinary Couris;
and the Act takes care, that doubtful Cafes, fuch
as are not plainly within the Enumeration of the
A&, are to be referv’d for the Judgment cf the
King and Parliament. And herein confifts the
Excellency of this Law: Quoad fieri poffit, quam
plurima Legibus ipfis defniantur : Quam panciffima
Judicis arbitrio relinguantnr, And as the learned
Lord Bacon, in his Advancement of Learuing; fol:
447. fays, That is the beflt Law, which gives
leaft Liberty to the Judge; he the beft Judge,
that takes leaft Liberty to himlelf: Mifera ef
Jervitus, vhi Fus eff wagum, And this Law is a
Declaration of Law, and therefore ought not to
be extended to like Cafes in the Conftruction of
it: And it 1s made in the Puonifhment of the
greateft Offences, and is as penal as a Law can
be 5 and therefore ought not to be expounded
by Equity, thatis, to be extended to like Cafes.

It is true, the Opinion of the Judges hath
been, That conipiring to depofe or imprifon the
King, 15 a2 compafling or imagining the Death
of the King, And if a Man declares by Overt-
acl, that he will depofe or mmprifon the King ;
this, fays Sir Adward Coke, 3 Inflit: fol, 6. upon
the Word (Mor¢) is a fuflicient Oveit-act, for
the Intent of killing the King, Mind him well
he does not fay, that confpiring to depole or to
imprifon the King i5 an Overt-act, to prove
the confpiring the King’s Death ; which is the
Opinion the Antidoter maintains, and for which
he cites all his Cafes afterwards cited, But Sit
Edward Coke {ays, That confpiring to depole ot
imprilon the King being declared by Overt-aéi;
this Overt-act is allo a fufficient Overt-act for the
Intent of killing the King.

It is one thing to confpire to depofe the King;
and another thing to declare that conlpiring by
fome open Act: They differ as much as think-
ing does from acting, Now in this Cale of the
Lord Ruffel, the Author of this Antidote, and
fome others; (as appears by the printed Trials)
would have us believe that very confpiring to
levy War 1s an Overt-act to prove the compaf-
fing and mmagining the King’s Death: Forwhich
there is not the leaft Ground from Sir Edward
Coke, Firlt they are different Species, as Str Ed-
ward Coke obferves in his third Juflitutes, fol. 14,
the third Paragraph ; and therefore {{ays he) the
one of them cannot be an Overt-act for another ;
that is, confpiring to levy War, nay the actual
levying of Wartoo; which is one Species of Trea-
fon, cannot be an Uvert-act for the compaffing
the Death of the King, which is another Species
of Treafon: Butthis is thatthe Antidoter labours s
only, fays Sir Edward Goke, the Quert-af? of the
one, may be an Overt-act for another forg or
Species of Frealon.

5 b 2 And
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And I agree it, if the Overt-a& in the one
fort of Treafon, may as fitly and as properly in
its own Nature, and as equally, be alfo an Overt-
act in the other fort, and had a Tendency to the
Execution of that other fort. And it alfo does
appear by the Proofs, to be fo intended by the
Confpirators. As forExample : Actual feizing of
the King’s Guards (not 2 Confpiring to feize the
King’s Guards, and fuch Guards as are not plain-
ly let forth in the Inditment what they are} may
in 1ts Nature be an Overt-adt, to make manifeft
the compaffing of the King’s Death, and isan A&
proper enough, and has in its Nature a Tendency
towards the Execution of the Confpiracy to kill
the King: But then 1t muft be proved to be fo
intended and defigned, that is, in order to the
killing of the King. Butif it appear otherwile
upon the Proof, (as here it did) that it was not
{o 1arended, butdefign’d merely in order to a Re-
bellion, and levying of War, (for which alfo it is
as apt and proper in its Nature, and has as great
a Tendency that way) then it cannot be applied
nor made ufe of as an Overt-act, to prove the
compafling the King’s Death (as in this Cafe of
my Lord Ruflel's 1t was): For this (as Sir Ed-
ward Coke well favs, fol. 14. the latcer Part of the
third Paragraph of that Folie) would be to con-
found the feveral Clafles or Species of Treafon :
And the Confufion of Species 1s abominable in
Nature,

And where Sir Edwaid Coke feems to comply
with the Opinion and Practice of fome Judges,
that the Oueit-a? of dopofing 'may be a good
Ouveit-all of Kiiltng, (which, with the Diftinction
that I have ofitred, is juft enough) yet he has
fome Helitation ; for he concludes that Opinion
of his with thefe Words, fo/. 6. 1n his third Juhi-
tutes, upon the Word [Mert] - But, fays he,
perufe advifedly the Statutes of 13 Zliz. cap. 1.
And why thofe S:atutes? Becaufe by thole Sta-
tutes, confpiring to depofe the Queen is made
Treafon 3 which needed not, (as has been ob-
ferved already) i it was Treafon within that
Claufe of compaffing the King’s Death, within the
Statute of 25 Ed. 3. The like may be obferved

in many other fuch temporary Laws, as that of

25 F.S.cap. 22, 26 H.8.cap. 13. 28 I1. S. cap. 4.
i Bd. 6. cap. 12. and 585 6 Ed. 6. cap. 11.

And it is worthy Obfervation, tho’ by way of
a fhort Digreffion, that in many, if not in every
one of thefe temporary Laws of Treafon, there
1s an exprefs Claufe and Provifion ftill, that Con-
cealment, or keeping fecret of any High Trea-
ion, fhould be adjudged Mifprifion of I'reafon:
As if there were great Need of that Caution, left
the Judges might judge concealing of Treafon for
High Treafon.

Now to fhew the Tendernels that the Judges
heretofore thewed in the expounding of this Sta-
tute of Treafons of 25 Edw. 3. and how cautious
they were in extending it beyond the ftrict Senfe
and Letter of the Statute, read the Cafe 1n Mich,
1g Hen. 6. fol. 47. Cafe 102, A Man was indiét-
ed in the King's-Beuch of Perty Treafon (which is
declared too by the fame Statute of 25 Edw, 3.
cap. 2.) for killing his Miftrefs, whom he ferved.
And becaufe the Words of this Stat, of 25 Edw, 3,
declare it Petty Treafon where the Servant kills
the Mafter, they were in doubt whether 1t ought
to be extended to the Miftrefs, or not. And
there the Judges of the King’s- Bench (before whom
the Cale was) fent to the Judges of the Court of

A Defence of the Lord Rullel's Innocency.

Common-Pleas then fitting, and to the Sergeants
there, to know their Opinion of the Cafe.  And
by Advice of all the Judges of both Courts, it
was adjudged Petty Trealon for the Servant to
kill the Miftrels, not only within the Meaning,
but within the very Words of that Statute ; for
Mafter and Miftrefs are in Effeét but one and the
fame Word, they diftering only in Gender.

Sir Edward Coke fays, 3 Iuflit. fel. 20 3 22,
The Judges fhall not judge a fimili, or by Equi-
ty, by Argument, or by Inference of any Trea-
fon; but new or like Cafes were to have been re-
ferred to the Determination of the next Parlia.
ment: Ubi ferminate funt dubitationes Fudiciorym,
fays Brafton,

Let us in the next Place examine the Authori-
ties in Law, and Book-cafes, cited by this Author
of the Anudote, and fee how far they make good
his Opinion, that meeting and confulting to make
an Infurre&ion againtt the King, or raile a Rebel-
lion, (which is the fame with levying War, with-
mn the Words of 25 Edw. 3.) tho’ the Rebellion
be not actually railed, is High Treafon within
this Law of 25 Edw.3. For lo he propofes the
Queftion, fol. 5. of his Book. And if he does
not confine his Argument to that Statute, he fays
nothing to the Lord Ruffel’s Cale. '

To prove the meeting and confulting to make
an Infurredtion againft che King, or raife a Re-
bellion within the Kingdom, (tho’ the Rebellion is
not actually raifed) is High Treafon within the
Statute of 25 Edw, 3. cap. 2. (which, putall to-
gether, 15 the Pofition the Auridote maintains)
He cites the Cafe of Conftable, mentioned in Cal-
vii's Cafe, Sir Edward Cokd’s 7th Rep. fol. 10. b,
and thence infers, that whatfoever tended to the
depofing of Queen Mary was adjudged Treafon
for compafling her Death,

And this no Man denies; and 1t agrees with
the Judgment of Sir Edward Coke, in this Chap-
ter of Treafon, fol. 6. upon the Word [Moit],
where he fays, He that declareth by Overt-act
tn depofe the King, does an Overt-act of com-
pafling and imagming the Death of the King :
And fo fays Sir Matihew Hale's Pleas of the Crotwn,
fol. 11. towards the latter End. But what is this
o the Point in Hand, which merely concerns
a Meeting and Confuling to make an Infur-
rection, or railing a Rebellion, which is the
lame thing with confpiring to levy War ? Con-
[piring to depole the King, and confpiring to
levy War, are different things ; as confpiring
to levy War is clearly held to be a diftinct Trea-
fon from conlfpiring the Death of the King: And
therefore the former of thefe (as hath been be-
fore obferved) cannot by Law be an Overt-act
of the latter, as appears by the faid Treatife of
the Pleas of the Croeon, fol, 13, towards the latter
End, Nor was confpiring to levy War, without
an actual levying of ir, any Treafon within the
Statute 07 25 Edw. 3. upon which Statute only
the Indictment of the Lord Ruffe! is grounded,
as 1s acknowledged by .the Attorney-General,
And therefore 1o fupply that Defect, the Sta-
tute of 13 Car. 2. does exprefly make it to be
Treafon. But the Lord Reffel was not indicted
upon that Statute of 13 Car. 2. and for this Rea-
fon he ought to have been acquitted upon this
Indictment grounded only upon the Statute of
25 Edw. 1.

And 1if practifing with a foreign Prince to make

an Invafion, {when no Invafion followed, as the
Cale
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Cafe of Dr. Story was) Dyer 298. be all one
with confpiring 10 levy War, when indeed no
War is raifed 3 it is out of all Difpute, that fuch
Practifing, and fuch Confpiring, cannot be Trea-
fon within the Statute of 25 Edw, 3. tho’ it be
Treafon within the Statute of 13 Car. 2.

In the Cale of the Lord Cobbam, 1 Facobi, there
was more in the Cafe than conlpiring to make an
Infurrection (which is all that the Author of the
Antidote takes notice of) : There was alfo an
actual Rebellion raifed, as appears by the faid lic-
tle Treatife, ftyled, The Pleas of the Crown, fol. 13,
fur the People were there affembled to take the
King into their Power, as that Book puts the
Cafe of the Lord Cobbam.

And fo it is in the Cafe of the Lord Grey:
For there they had not only confpired to make
an Infurrection, but farther, to {eize the King,
and get him into their Power 3 which is a direct
confpiring againft his Perfon, which naturally
tends to the Deftruction of his Perflon, and is the
fame with confpiring his Death, as hath been ufu-
ally expounded : But’tis otherwife metely to con-
fpire to make an Infurrection, which can be no
more than conlpiring to levy War, The Cafe
of Sir Henry Vane, and Plunket, had many other
Ingredients to mount them up to Treafon, which
differents them from my Lord Ruffel’s Cafe.

As to the Point of Mifprifion of Treafon, with
which the Author of the Anttdote concludes, I have
fully declared my Opinion aiready m the former
Part of this Difcourfe ; and, I think, plainly evin-
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ced, that tho’ the noble Lord might be prefenc
while others might between themfelves privately
debate Matters, and conclude upon them, yet it
did not clearly appear by any Proofs, that this no-
ble Lord ever gave the leaft Confent to what was
{fo concluded ; without which Confent it could
not amount to Treafon, but at the moft be a
Mifprifion only. Nor muft any Man’s Life be
taken from him upon Prefumption or probable
Arguments, but by plain, direct, and manifeft
downright Proofs, But a more {trong, and in-
deed a violent Prefumption lay quite the other
way, that this noble, prudent, and pious Lord,
could never be guilty of fuch a Crime, as to con.
{pire the Death of King Charles the Second : It
was extremely againtt h:s Intereft fo to doy for
the Life of that King; fo long as it continued, by
the Blefling of God, was the great Security, botn
heand all good Proteftants had againlt the greater
Danger that might happen by the Change arifing
by the Death of that King, of lofing our Religion,
and all cur Civil and Religious Rights, as the
Expertence we have lately had; hath fadly tanght
vs. And if any thing were confulted between
this excellent Lord, and thofe with whom he
met, asis more than probable, it was how to fe-
cure themlelves againit thofe Danaers they faw fo
near approaching, if the Life of King Charles the
Second fhould fail; there was fo great a Caufe
to fear them, confidering who was like to fuc-
ceed in the Throne,

The Magiftracy and Governinent of England Vindicated. In Three Parts.
Contaiming, 1. A Fuftifcation of the Englith Method of Proceedings againff

Criminals, &e. 1L An Anfwer to
Jons for a general At of Indemmnity.

N the prefent Age, when the Variety and Mul-

tiplicity of new Prints is fuch, that the Mo-
ney and Time required for their Purchafe and
Perufal, is more than an ordinary Gentleman can
reafonably allow 5 it may defervedly be thought
a Nuifance to the Publick to have their Numbers
increafed ; efpecially fince the Complaint of the
ingenious Author of the Trimmer’s Charafier, that
for this very Caufe, he could almoft have withed
him{elf unable to read; but yet the Support of
Magiftracy and Government is 2 noble Theme,
fo uieful to the Publick, and fo generally agree-
able to the Humour of Mankind, that the mere
Subject will (I prefume) be an Excufe for this
Publication, if any thing can be fo.

At this time of Day none would have thought
that a Neceffity thould happen of writing upon
fuch a Topick, when every Euglifh Proteftant
was entertaining himfelf with the pleafing Pro-
fpect of impartial, due, and indifferent Admini-
ftrations, when Authority was becoming amiable
and eafy to the People, when the People were
inclining to a Zeal and Affection for-the Ho-
-nour of Magiftrates s in fhort, when the Law
was recovering its clouded Credit: In this Con-
juncture none expected to fee ail the Pillars and
Pofts in the Town daubed with plentiful Title-
pages, (like fo many Hiltriomaftixes of Hillian
Pryny’s) directing their Spectators to Books of
Obloquy and Reproach; not only on the Per-

Jeveral Replies, &e.

L Several Rea-
By Sir Bartholomew Shower.

{ons and Opinions, but the Authority of Judges ;
when neither of the three are corrigible; or fo
much as cenfurable any otherwife than in and by
a Parllament; much lefs was it expefted, that
Gentlemen of the long Robe would appear in
Print to ridicule their own Profeffion; and expofe
our Law even to the Scorn. of Loreigners. It
would not have been {o very flrange to have feen
a Doctor of the Commons exercifing his Wit and
Raillery on the Common Law Proceedings, when
he faw his deareft Diana, 1 mean his Excommu.
nication Procefs, in Danger of becoming ufelefs,
and a fair Occafion given him for fuch an Effay
from the Difguft of the Peoplc againft #sffmin-
fter-Hall, |

But none imagin’d, that Satires and Invectives
upon paft Proceedings thould be writ by Law-
yers, who expelt a farther Benefit from theit
Profeffion by the Grace and Favour of the Go-
vernment; which if they happen to acquire; ac-
cording to their Expectations, I would only re-
member them, that Mocking is. Catching in the
Proverb. There was once upon a Time a certain

Mafter of Arts, who, whilft at Cambrfdgg; did

ridicule and expofe the Clergy of the Englifp

Church, By writing the pretended Catfes of .heir
Contempt ; but the Templars faid; that he, whillt
at London, did give an Occafion for a third Par¢
to the fame Tune, or at lealt a new Edition ¢f

the Book, with Additions by the Auther hifil-
‘ " ftlf-g
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(cIf, - even of his own dull —— as proper for the
like Ufe. In petty Corporations they who have
moft complained of other Hardfhips have fre-
quently outdone their Predeceflors, when once
they have got their Places. A whining, com-
plaining Servant doth often prove a peevith, im-

perious Mafter; and [ am fure 1n the Inns of

Court, the moft noify, troublefome and muti.
nous Students and Barrifters make che ftiffeft and
moft magifterial Benchers. I make no Applica-
tion, but I leave the Reader to what he pleafeth.
Better things are to be hoped of all concerned in
publick Government,

Since the Prefs {eems open, and Lawyers Books
are publifhed without a Licence, another may af-
fume the fame Liberty with equal Authority, and
with more Reafon, when his Province is only to
correct the Mifreprefentations of Things, Ac-
tions and Perfons, tho’ made by Authors of Age,
Experience, Figure and Learning, (I will not
fay Candour or Honefty) elpecially fince they
are private Men, and having vented their own
Thoughts 1n Print, they remain po longer theirs,
but are equally expofed to the Cenfure or Ap-
plaufe of every Reader, Befides, ’tis generally
prefumed, that an Author expects a publick
Animadverfion, or otherwife he would never
have become fuch, He prefumes his Arguments
irrefragable, and then an Anfwer does him no
Mifchief ; and if they are otherwife, he deferves
it. And furely he ftands as liable to be corrected
Dy others, as others were to be cenfured by him.
And it is more warrantable certainly to write and
print for the Vindication of former Proceedings,
than 1t can be either candid or genteel to arraign
or expofe them ; efpecially, fince to do fo, is,
and muft needs be, mifchievous to paft, prefent,
and future Governments, as Experience will un-
queftionably teach uss burt the other is, and will
be, of Service to future Adminiftrations, by main-
taining the Reputation and Credit of judiciary

Proceedings. |
It is well known. that the Lord Ruffel being

fo unfortunate as to fall under the Accufation of

‘T'reafon, was the moft pitied of any under thofe
Circumftances, by all who knew either his Fa-
mily or perfonal Charatter ; great Expetations
were then had of the Iffue of that Trial, the
Event gave great Occalion for Difcourfe after-
wards, and almoft ever fince; the printing of
his laft Speech, with the feveral Anfwers to i,
did much augment the Talk. It cannot but be
remember’d how various and different the Senti.
ments of moft were upon that Subjeét ; the De-
bates concerning it generally concluded in a
Pity to his Perfon and Relations, as a grear Mif-
fortune upon both, and in Truth upon the Na-
tion, that a Gentleman of f{uch Qualifications
fhoul ! be guilty of fo much Inadvertency, {to
{ay no worle) as to engage fo frequently in fuch
Confults as he unhappily did. Some blamed the
Jury, moft cenfured the Witnefles, but very few
arraigned either Counfel or Court 5 -and in Truth,
the Fairnefs and Indifferency of that Trial was
fuch, that his own Relations were pleafed, and his
Enemies angry, with thole that then-fat upon the
Bench ;3 and thus it continued till the prefent Re-
volution.

Then the Memory of that unfortunate Gen-
tleman was revived by the Publication of a De-
fence of his Innocency. The Name fublcribed to
the Title-page is {o great, that I fhould be -

fraid to proceed, but that I am refolved not to be
known 3 and therefore if any thing falls from my
Pen indecent or difrefpectful, he muft excufe ir,
as a Privilege claimed by Authors, efpecially of
Books that have no Name to them. -

To begin at the End; For what Purpole was

that Pamphlet printed ?
It could not be for the Good of the Nation, as

a Means for Confumption of Paper; for, asl
have been told, that’s a French Commodity.

It could not be for the Book{eller’s Profic on.
ly, for a Reafon to be guefled at.

It could not be for the fake of that Lord’s Me-
mory, or any of his furviving Relatves; for no
Man will think 1t a Service to them, 1o renew
the Thoughts of that unhappy Accident in fo
noble, antient, and worthy a Family, In Truth,
the whole Treatife is nothing but a painting to
the Life the too deep Concern of that Branch on’
1n a weak as well as criminal Enterprize ; for what
elfe doth fignify the Expreflion, pag. 4. that be-
ing prefent at a Confult of Traitors a fecond
Time, oroftener, raifes a ftrong Sufpicion, that
the Party who does {o, likes it, conlents to ir,
and approves it; or elfe he would have furborn
after his having been once amongf{t them 7 And
many other {uch Expreflions there are with the
like Reflections, as pag. 7. that Rumfey and Sbep-
tard, the wwo firft Witneffes, Je. raile a ftrong
Sufpicion upon my Lord, and make it probable
that he was guilty. And in the fame Page the
Author feems to agree him guilty of Mifprifion,
And pag. 7. he republifhes the Evidence of
Rumfey, that there was a Confent, and this the
Author agrees to be High Treafon ;3 but = then
endeavours to invahdate the Credibility of thac
Evidence, by fhewing the Wildnefs o' his own
Memory, Now how this could ferve the i<epu-
tation of the Deceafed, or cure the Refentment
of his Relations upon that Account, I ccnfefs
myfelf utterly unable to imagine, Nor can any
Reader [uppole the Title verified by the Book,
viz, d Defence of Innocence, when there’s not one
Word to be read of it but in the Frontifpiece.
Surely there’s no Thanks due to the Author from
that Family, no more than was an extraordinary
Fee due to that Lawyer who pleaded for a De.
fendant to this Etfect: My Clicut, I muft confefs,
isa Wag, but not fo great a Wag as the Counfel of
the other Side would reprefent bim 5 their Proof 1s
very flrong, but net Jo firong as they wonld boaft it
to be s onr Defence is but dark and weak, but not fo
weak as they world argue it.  So that the Book
could not be writ for a Service to that Family,
unlefs a Conceflion of Guilt can be called a Vindi-

cation of Tnnoceirce,
It could not be for the fake of the Govern-

ment: For it can never be deemed a politick
Service to rake into old Sores, when lenifying and
moderate vViethods are more advifable 3 and if
every thing fhould be re-publifhed which hath
given Difguft to the People, few would efcape
the Lafh, the Righteous themfelves would fcarce-
ly be faved ; for Abundance of them have tript
either in their publick or private Converfation,
and {ome in both, and that notorioufly too: I
name nobody. Befides, the Government muft
of Neceflity never allow the Doctrines divulged
in this Pamphlet, unlels *tis intended that its Be-
ing and Continuance fhall be as precarious as a
Beneplacito Judgethip, and as dependent upon the
People’s Humour, as that is upon the King’s:

Nor
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Nor can any Government countenance and en-
courage the Arraignment of a confiderable Num-
ber of wealthy worthy Citizens, with the printed
Cenfure and Infinuation of their being a Parcel of
corrupt, ignorant, injudicious, dithoneft, and par-
ria] Fellows; and this is done to the full, when
faid, that the contrary would have fworn to a
Not Guilty, or at leaftwile they fhould, if the
Author had been there.  But moft of his Readers
are of another Opinion, notwithftanding the
{fecond Letter, pag. 7.

It could not be for the fake of popular Ap-
plaufe ; for 1t's thought, that the Treatife will
never deftrve or procure it, efpecially if you
cake it in Pieces, and confider them apart, and
with fober Refle€ions. So that no Man can tell

what it was writ for.
When the Title of the Book, and the Name of

the Author was firlt publifhed, Mankind was full
with a pregnant Expetation of fome rare, ab-
{trufe, uncommon Learning, upon the Point of
Treafons with which the World was before un-
acquainted, No Man looked for a Preachment
concerning the Body and Blood of our Saviour,
the World to come, and the Guards of Heaven,
as Topicks proper for an Antmadverfion upon
that Trial, efpecially from fuch an Author. Bur
there’s nothing ftrange under the Sun.

T he Preface is an Encomium upon the Author
himfelf, declaratory of his Readinels for pub-

lick Services, and feems to be -calculated for a
Cooler, or a Defence againft the Heats and Ri-

gours of an harfh and oppreflive Government,
for an Help to fuch as may poflibly hereafter
fall into the like Danger and Trouble: And to
teach the People the Fear and Jealoufy of a Pof-
fibility of fuch Occurrences again, can never be
thought a publick Service. As to part of the
Preface, it is fo dark, that a flender Underftand-
ing can never reach the Senfe of 1t, I mean that
long Paragraph, The Copics of, &c.

The firft Letrer begins with a feeming Shew
of a bold Refolution in the Aunthor to perform
the Duty of a friendly Counfel, maugre all the
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of that Crime? Or did any Man ever {cruple
but that Keble’s Statute-book conrains a true

Copy of the 13 Car. 2. cap. 1. which requires

Witneffes credible? Now if thefe Queftions muit
be anfwered in the Negative, how can the Advice
of thefe Letters be affiftant to a better Defence
than was known long fince?

The Book itfelf begins with Stories of Tran-

fubftantiation of Bodies, and Tranfmigration of

Souls, as much to the Purpole, as the Parfon’s
Text was to his Doftrine, who preach’d upon
the Certainty of the Day of Judgment from that
Verfe in Genefis, And Adam kiew Eve, and fhe con-
ceived, &c. But perhaps the Avthor intended all
that firft Page for a Ylounifh, and to entice his
Reader into a patient Perufal of whar follows,
and prejudice him againit the Sheer he pretends
to anfwer. Heis very frank in ftyling it a libel-
lous Pamphlet, and the Author fome rank bigot-
ted Papift; but to what Purpole no Man can di-
vine, unlefs it were to expole him to the Rage of
the Mobile; but his Name was never potted,
and fo he is fafe from that Danger.

The Aflertinns are two, that there was neither
Charge nor Proof ; that the Indictmient and Eyi-
dence were both infufficient. |

I muft confefs, that it would be a mighty Ad-
dition to the Liberty of the Subject, to have the
Law eftablifhed and declared to be what the late
Judge doth argue it is; for then there would be
a Freedom for Malccontents to endeavour their
own Satisfation by Coafpiracies and Confults,
and that with Impunity. But as the Law was,
and always hath been raken to be, an Eugli/b Sub-
ject hath very little Colour for his Pretence to
{uch a Privilege as that Doctrine gtves.

The Indi@&ment 1s, that at {uch a Place and
Time be did compafs and imagine not only to deprive
the King of bis Government and Royal State, but to
Eill and put bim to Death, and to procure a mifera-
ble Slaughter . among b the King's Subjecls 5 and to

fubrvert the Government of England, and to raife

a Rebellion againft the King. Then follows, Zhat
to fulfil and perfeét thefe Treafons and traiterous Ima-

Inconveniencies that might happen to himfelf ginations, he, together with cther Trastors, did they

thereby. But it concludes with an extraordinary
Caution and Care to prevent all Danger, even to
fuch a Degree as much diminifhes the Credit of
that invincible and heroick Refolution at firft
boafted of, And if hisCourage had been {o ftrong,
why were not thefe Letters publithed formerly,
and in Times, when, in the Author’s Judgment,
there was more Occafion for their Ule, than the
prefent can poffibly afford ? But rather it may
be again asked, why they are printed at all, the
Obfervations contained in them having been
printed not above 500 Times aiready, and per-
haps with as much Advantage? Was 1t a Secret
to the World, that a Variance berween the In-
ditment and the Evidence might be alledged
on the general Iffze? Did no Man i Town
know that Treafon and the Mifprifion of it are dif-
ferent Crimes? Is the Diftinction between them
fuch a new Invention, and fo very ufeful, as to
be an Equivalent for the want of Counfel in ca-
pital Trials, as the Preface and Letter do infinu-
ate, if they do any thing? Who ever doubted,
but that Proofs of Treafon muft not be by Hear-
fay or Argument only ? Was it ever a Queltion,
for this hundred Years, bur that every Indictment
of Treafon muft confain an Overt-act? Or that
lefs than two Witnefles was allowable for Proof

3

and there with them traiteroufly confult, confpire, con-
clude and agree to raife a Rebellien, and to feize and
deftroy the Guards of the King’s Perfon, contra, &c.
Now whether thefe laft Acts be not a natural and
genuine Evidence of the former, let any rational
Man judge. BueI will particularly prove, that
this Indi@tment was fufficient to warrant the
Judgment which the Court gave, and pronounced
upon a Verdict, that the Accufed was guilty of
that Faét in the Indiétment, and then aniwer the
Objettions ftarted againft it.

Firft, There’s a fuficient Treafon alledged.
And fecondly, Here’s a fufficient Overt-alt.
Both thefe It agree are neceffary 5 and if either
were wanting, the Inditment was naught, Now
it muft be agreed to me, that the firft is clear and
plain 3 for by the Law, to compafs or imagine
the Death of the King, Queen, or their eldeit
Son, is High Treafon. It 1s true, by the fame
Law, fome open A& of which human Juitice
can take a-Conufance, is requiflite to be proved ;

the very Words of the Statute do exprefly require
its and in Truth it is no more than what muft

have been, had no {uch Words been ufed : For

Thoughts are fecret, and can never be arraigned,
proved, -or cenfured, dny otherwife chan as they
are difcovered by fome Overt-alt; fo that the

Claufe
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Claufe requiring an Appearance of the Compal-
fing and Imagination by fome Overt-at or open
Deed, is no more than would have been implied-
ly requifite, had the Claufe been omitted. *Tis
the Imagination and Compaffing which is the
Treafon, that alone is the Crimen lefe Majeflatis,
which is prohibited and condemned; the Overt-
act is not the Treafon, that’s only a necefiary
Circumftance, without which no Court can ever
take Conufance of the other. And it is neceffary
to alledee fome fuch Deed, @ meceffitate rei,
without refpect to the Words of that Statute, —I
Infift the longer upon this, becaufe it is uled asan
Objection, that the Claufe of provesbly attaint by,
(Fe. is reflritive, whereas iti1s notfo; fo. 1t 1s
only to make that firft {pecified Trealon of Ima-
gination and Compafling to be a thing intelligible
and triable : And farther to prove this, it 1s con-
fiderable, that this Requifite of the Overt-aét is
of Ufe and Neceffity barely, and only in the
Cafe of that which is firft mentioned, viz, Com-
paffing. For the other forts of Treafon are Acts
them{elves whereof Notice may be had, as levy-
ing of War, violating the Queen’s Bed, and the
like; and in an Indiétment you need only alledge
the Falts themfelves, as that there was a War
levied, there was a carnzl Knowledge had, and
the like. And this farther appears from the very
Form of Indi&tments ufed ever fince that Statute s
for there never was an Indi¢tment (and if there
were, it could never be good) barely averring
an Overt-a¢t without an exprefs Allegation of
the Compaffing.

Then the Matter refults folely into this Que-
ftion, Whether the Fact here laid be naturally and
neceffarily declaratory of the Party’s Imagination
to deftroy the King ; for if {o, the Indictment
is undoubtedly eood ; and it can never be cal-
led a conftructive Treafon, or a thing devifed by
the Judae’s Interpretation of the Statute ; for they
adjudge no more Treafon, than what the Statute
declares, and that is an Imaginatton of the King’s
Death. Now what{oever is fignificative of a Man’s
Intention or Imagination, is a {ufficient Overt-
deed to demonftrate, that that Man had fuch In-
tention or Imagination ; and whatfoever is expref-
five or fignificative of a Man’s intending, com-
paffing, or imagining of the King’s Death, is a
fufficient Overt-aét to prove and make fuch a
Man a Traitor within this Law. Now that a
Confult abour, and an Agreement and Conclu-
fion actually to feize the King’s Guards, and raife
a Rebellion, are a natural and genuine Declara-
tion, that the Perfon who did fo confult, agree,
and conclude, did compafs and imagine the
Death of the King, is furely plain enough: Fora
Rebellion, if fuccefsful, can determine in nothing
elfe but the King’s Death, either natural or civil,
which is all one within this Law. Now he that
defigns and intends the neceffary Means naturally
conducing to 2 particular End, that Man may
certainly be faid to intend and defign that End,
Canfa Caufe eff Cantfa Canfati. If the Deed tend
and conclude to the Execution of the Treafon,
that’s a fufficient Overt-act, fays Coke, 3 Iufi. 12.
And in the fame Book, fol 6. he hath thefe
Words, That be who declareth by Quert-acl fo de-
pofe the King, 15 & ufficient Quert-at 1o prove, f‘b:zt
he compaffeih and imagineth the Death of the Kr_ng :
and fo it is to imprifon the King, to get him nto
his Power; and to manifeft the fame by fome
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Overt-act, this is alfo a fofficient Overt-act for
the Intent aforefaid.

In 3 Inf. p. 12: ’tisheld, Thata Preparation by
fome Overt-act to depole the King, or take the
King by Force and ftrong Hand, or to imprifon
him till he hath yitlded to certain Demands, thac
is a fufficient Overt-act to prove the Compafling
and Imagination of the King’s Death; for thac
this, upon the Matter, is to make the King a
Subject, and to deipoil him of his Regal Office
and {o he fays it was refolved by all the Judges of
England, Hil, t. Jac. 1. in the Cafe of the Lord
Cobbam, Lord Grey, Fatfon and Clark, Seminary
Priefts; and o he tells us in the fame Place, that
it had been refolved by the Juftices in the Cale
of the Earls £.and §. Now if we conlider the
Reafon why thefe were Overt-acts of Treafon, it
will appear to be only becaule of their natural
Tendency to the Accomplithment of that paru.
cular Treafon of Compafling, which holds the
fame in the Author’s Cafe, as well as in thofe
there mentioncd.

A Confpiracy with a foreign Prince 1s agreed
by my Lord Coke, ib. 14. to be Treafon, if it be
to invade the Realm; and an Overt-act of fuch
Pradtice to be a fufficient Overt-aét of a com-
paffing the King’s Death; and the Realfon 15, be-
cavfe fuch Aétions cannot be thought to be in-
tended for any other Purpole; and yet that par-
ticular A& may be accomplifhed ;5 and 1t may fa
happen as that the King’s Death may not follow,
and yet they are Overt-ats of that treafonable
Imagination, becaufe of their Conducivenefs and
Tendency thereto. The Cafe of Cardinal Posle
was, writing a Book of the Pope’s Supremacy,
in which were contained Incitements of Charies
the Emperor to an Invafion of this Realm 3 and
that was held an Overt-act of imagining the King’s
Death. Inthe Lord Cobbans’s and Sir i alteir R aw-
leigh’s Cafe, a Confpiracy, Confult and Agree-
ment to promote an Infurrection, and procure an
Invafion, was held an Overt-act, 1 Yar. 1. and
their meeting, confulting and agreeing, was laid
as an Overt-act, though difcovered before the
Thing took Effect. Dr. Story’s Cafe, which is
mentioned by the Lords Dyer and Coke, was no
more than a Practice or Perfuafion to promote
an Infurrection and Invafion; and the Overt-act
that was alledged, was the writing of Letgers fot
that Purpofe, which is no more influential to-
wards it, not {fo much as frequently meeting, con-
fulting and confpiring, and at laft concluding and
agreeing to make an Infurrection. The Cafe of
MTr. Coleman was no other ; for whatfoever the In-
dictment laid, the Evidence was only of Letters
to the like Effect (as to this Point) with thole of
Dr. Story ; and the Cafe of Dr. Story was before
the 13 Eliz. which made a new Treafon during her
Life ; for the Trial was in Hilary Term, and the
Parliament did not begin tll 4pril following. A
Machination or Agreement to raile a Rebellion
naturally tends to the Dellruction both of King
and People, and an Advice fo it hath been ad-
judgedfo. As in the Reign of Hen. 4, one Balfha!
ooing from London, found one Bernard at Plough
in the Parith of Offey in the County of Hertford;
Balfbal told him, that King Rich. 2. was alive In
Scotland, (which was falfe, for he was then dead)
and advifed him to get Men, and go to King K-
chard 5 in Mich, 3 Hen. 4. Rot. 4. yowll find this

adjudged Treafon. Throgmorton’s Cale is as plains
far
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for his was only a Confpiracy to levy War within
this Realm; he did not Join in the Execution, and
the Confpiracy alone was declared to be a fufficient
overe A¢t by the Judges. *T'is no Anlwer to'it to
fay, thata War was afterwards levied, for guoad
bim *twas a bare Confults his Offence was no
more than that. InSir Henry Vane’s Cafe, Meeting
and Confulting were alledged and held to be overt
A&s. The Cafe of Conflable, mention’d in Calvin’s
Cafe, was only an Act tending to depofing the
Queen, as difperfing Bills in the Night, thac £4,
6. was alive and in France, and held an overt A&t
declarative of his compafling her Death, and he
was executed for it. And in the Report of Calvin’s
Cafe you have {everal other Cafes mentioned,
where Endeavours to draw Subjects from their
Allegiance have been adjudaed overt Adts of this
Spectes of Treafon, the Compafling, &,

The Word Compafi in the Statute 1s of a larger
Extent than only to mean an actual Affaulc on
the King’s Perfon, and an Lndeavour to cut his
Throat 5 it moft certainly implies any Confult or
Practice of another thing dircctly which may pio-
duce that Effect, as the difluading People from
their Fidelicy s Such was Qwen’s Cale in K. Fa. L.
his Time, in the 13th Year of that Reign.  This
Advice was to this Efivcts That King Fames, be-
ing excommunicated by the Pope, might be kil-
led by any Man, and that fo to dp was no Mur-
der; tfor bring convicted by the Pope’s Sentence,
he might be flaughter’d withour a Fanlt, as an
Executioner hangs a Criminal condemned by
Law s and for this he was hanged as a Traitor,
He that denies the Titdle to the Crown, and en-
deavours to ferit upon another’s Head, may do
this without a direct and immediate defiring the
Death of him that wears it (lo faid Saint-Fobu in
his Argument againit the Earl of Strafford) 3 and
yet this 1s Trealon, as was adjudged in the Cafe
of Lurton, and in the Duke of Norfoil’s Cafe,
13 Bliz. This denying of the Title, with Mo-
tives, tho’ but impliedly, of Action againft it, hath
been adjudged an overt Act of compafling the
King’s Deadh, asit was 1o Fobn Sparbawke’s Cale,
Palch. 3, Hen. 4, Rot, 12, The like was the Cafe
of Fobn Azzater, who was indicted for a Treafon
of that Nature 1n Kewt, and the Indictment re-
moved into B. R. Trin. 18 Edw. 4. fve Rot, 17,
and he was thereupon afterwards outlawed as a
Trattors and fo was Tho. Heber at the [ame time s
and Words {ignificative of an actual Intention have
been held fo, asare the Opinions of 2elver, 107.
197. drthur Crobagan’s Cafe, Cro. Car. 332, and
Abundance of others might be named as they are
reported in our Law-Books, but I do not particu-
larly mention themy for that their Authority in
lome of them is very flender, and may be ill ufed,
to the [tramning of rath and wnadvifed Words into
a Signification of a Man’s compafling, when per-
haps the Man never thought as he fpoke : However
all of them do evince, that advifed and deliberate
Preparations moving toa Danger to the King’s Per-
fon, have all along been held overt Acts of a com-
pafling his Death s and fome of them prove, that
Preparatives and Motives to the levying of 2 War
have been held Treafon, as was Sir [Filliam Afbton
of Suffolk, 31 Hea. 6. mentioned in Cro. Car, 119,
for making Ballads reflecting upon the King, and
writing Letters to the Men of Kent, exciting
them to rife to aid the then Duke of Yo%, &c.
ad guerram l:vandam, and no mention of any War

actually levied,  Germain and Tayler’s Indictment
Vou, I
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hath very lictle more in it mentioned, than the
like Preparations and Incitements to a Rebellion s
and yet the Treafon there laid was a compafling
of the King’s Death, anno 2 Ed. 4. The Cafe of
Thomas Burdett, in 17 Ed, 4. as at large it appears
in the fame Report of Cro. Car. amounts o ne
more than the Inditment in Queftion, wiz, that
he compaffed the King’s Death; and to accom-
plith that Intention, he did difperfe diver{e Writ-
ings, &e. ad intentionem that the People fhould
rifeand levy War, &e., the Judgment in that Cafe,
Drawing, Hanging and Quartering. The like
in Collingbourae’s Cale, 2 Rich. 3. in the fame Rep,
122. where he is indited in like manner, for ex-
citing and moving the People to an Infurrettion
and War, and he incurred the like Judgment
which Cafes are infinitely fhort of this in que-
ftion: And it cannot but be wonder’d, that any
Man,who has read them, fhould queltion, whether
a confulting and confpiring about Rifing, and an
actual Agreement and Determination to rife, be
an overt At of compafling the King’s Death.
In the very Trial of the Lord §tafford i is affirm-
ed by Sir IFilliam Fones, (who was certainly of
great Authority with the Author ) that the meet-
ing and confulting together is an overt Aét, tho’
the Thing agreed on be never put in Execution §
and ’tis there refolved by the Judges, that the
{ame Treafon may be proved by two Witnefics to
feveral overt Aéts, tho’ one fpeak of Words or
Altions that were {poken or done at one Time
and Place, and another fpeak of Words arnd
A&ions at another Time and Place; which ar-
oues, that Words, much more a Confuit and
Agreement, may make an overt Act. Even in
the Cafe of Sterben Colledge, in which though the
Trial hacth been cenfured, yvei the Indiftment
never was, and in that Indictment the Treafon is
laid as in this Cafe, that he traiteroufly imagined
and compfled the King to depofe, kill and de-
ftroy ; the overt Acts are, that hearmed himfelf,
and advifed others to arm, and fpoke {everal
Words, e, Here was no War levied, only a
Preparation, and yet that was allowed an overt
Act: And asfor the Words, if they are allowed
to be one, with much more Reafon may meeting,
confulting, concluding, and agreeing to do,

Asto the Objection, {urely there is no Weight
in the firft, which is Page 10. that criticizes upon
the Word faiz Act, and that ’ns only a Meeting
to agree, and an Agreement 10 do, but twas not
done, Suppofe they had concluded and agreed
to poifon or ftab, & according to the Opinion
in that Page, this was no Treafon; for ’tis only
agreeing and concluding upon a thing to be done,
but it is not done. He doth 1n Pags 13. argue,
that this can never be an overt Act of compal-
fing the King’s Death, becaule levying War is a
diftinct Species of Treafon, and a confpiring to
levy War isnota levying War ; and even levying
War itfelf cannot be afligh’d as an overt Act of
Compaffing, unlefs the Indictment were parucu-
larly for that ; but furely another f{ort of Act that
{avours of another Species of Treafon, if it fatu-
rally conduce to the accomplithing of the firft
Species, wiz. that of Compalling, it may be af-
figned as an overt Act of it; and Sir Henry Vaue’s
Cafe is quite otherwife ; for there a levying War
was the overt Act alledged of the Compaffing,
and allowed by all the Judges 3 and all the Indict-
ments in the 77ef upon Moumouth’s” Rebellion

were [o, and yet drawn by very good Advice;
5 F Belides,




179

Befides, what Anfwer can be given to the Cafes
which I have cited, where Confults, Confpiracies,
Practices, Advices, Letters, Perfuafions, and
other Motives and Preparatives to an Infurrection,
have been held overt Acts of an Imagination of
the King’s Death, tho’ no War was levied, tho’
no Infurreétion was made?

>Tis apparent from what was faid before, that
to take the King Prifoner, or to feize his Perfon,
15 a compaffing of his Death; and if fo, then to
fit 1n Council to confpire the effefting of that, is
an overt Act of compafling the King’s Death ;
and this Cafe amounts to that: Fere was a Con-
fultation to feize upon the King’s Guards, which
could tend to nothing but the {eizing of his Per-
fon; and then the Confequence is plain. The
Author fays, Page 14. If it had but been alledged
in the Indi¢tment, that in purfuance of the Con-
fult and Agreement, chere had been a View of
the Guards, and a Report made, that the thing
was feafible, this would have been more to the
Purpofe. How much more, no Man can tell; for
every Objection in the Book would have been as
good againft that as this, The great Objedtion
hie feems to rely on, is, That the Law rakes no
Notice of them: For once 1 will fuppofe, thar it
doth not; and then let us oblerve, if any Argu-
ment can be drawn from thence: Perhaps the
thing was not ufed or known when the 25 £d. 3.
was made. Can nothing be Treafon, 1f the Plot
1aid to accomplifh it be concerning a thing not i»
effe at the Time of the Scarute? Certainly 1t may.
1f feveral Malecontents fhould confulr, and agree,
and prepare (in order to an Infurrection) to feize
the Tower, Portfimonth, Hull, and Plymouib Forr,
would not this be an overt A¢t of Treafon ? And
yet our Law takes no Notice of any Guarifons
there or any-where elfe; they have no relation to
the Militia, nor were there any Arms in thofe
Places in Ed. 3. his Time that we read of 1a our
Law Books: If thisbe otherwife, why did not the
Author find Fault with Koexfe’s Inditment, which
was tried much at the fame time with this in que-
ftion? Suppofe all the Gentlemen Penfioners,
Grooms of the Stole, Gentemen of the Bed-
chamber, and the like, killed in the Night, and
the Doors in Whitehall bioken up, and all the
Swords, Muskets and Piftols were taken away,
and yet it happen’d that the King’s Perfon was
Jeft untouch’d 5 would this be an Act of Burglary
and Murder only ? We have no Law Books that
take notice of Arms at I7biteball, or fuch Names
as thofe Servants go by ; and fuppofe, at the fame
time, upon the Confult, that the Confpirators
did move, difcourfe, debate, and conclude of
an Infurreétion, would 1t not then be Treafon?
It not, nothing can be fo, unlels the King’s Per-
fon be murdered or {eized ; and the Stature
fhould not have faid Compafs or Imagine, but
Seize or Kill, &9¢. It fuffices then, that the Guards
are in common Underftanding known to be
uled and employed for the Attendance upon
and Prefervation of his Perfon. If common Senfe
and Reafon be Judge, no Man can think but that
he who intended to move an Infurretion, and
{cize the Guards, had a further Delign upon the
King’s Perfon ; and thenthis isTreafon ; if other-
wife, the King of Eugland is in a worfe Condition
than the worlt and meaneft of his Subjects; for
a King muft not, cannot, in or by our Law, af-
f2ole, Rrike, feize, attack, or imprifon in Perfon,
and confequently cannot defend himfelf; and
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fhall not his Servants, Guards and Attendants,
(which are all of the fame Nature) wear a Sword,
or carry 2 Musket, before him? If they do fo, is
it not then known, that they do 1t? If it be com-
monly known to be fo, doth not he that feizes
and deftroys thofe Attendants, endanger the
King’s Perfon? And if that be fo, the Inference
is ealy. It can never be, it will never be allowed
for Law, that a Seizing all the King’s Guards
is only a Breach of the Peace, unlefs we renounce
the Law, and will judge more by Inclinations
and Partythips than by Reafon and Precedents,
As to the Diftinctions between an actual {eizing
them, and a Confult and Agreement to feize
them, what I have urged before overthrows ir,
and what the Auchor fays doth not matntain it 3
for both have a Tendency to the Execution of
the Treafon intended.

I will not take the Pains to remark upon all
the Inconlftencies of the Conceflions and Denials
in the Book ; they are obvious to the Readers.
As to his Quarrel at the King’s Guards as an ille-
gal ching, and terrible to the People, fomewhat
of the French Growth, I hope the King will al-
ways preferve them for his own perfonal Prefer-
vation, notwithftanding the Author’s Opinion,
As to his temporary Laws, which declare Words
T'reafon, moit Parr of them were affirmartive of
the old Law, and were made only in Compli-
ment to 2 new-crown’d Head, when they prohi-
bited nothing but what was before fo; and for
the reft, no Conclufion could be made from them
for the Maintenance of his Affertion, if he had
rr:pe:}ted them ; which lince he does not, nor
will 1.

As to the Cafes cited by the Author of the
Antidote, { which I have mentioned } he agrees
to Genflable’s Cale, but does not diftinguifh 1t in
its Reafon from that 1o Difpute. He denies the
Authority and Law of Dr. Story’s Cale, which no-
body ever denied before him, He fays, that in
the Lord Cobham’s Cafe there were People aflem-
bled, but gives not any Anfwer to what the An-
ndote affirmed, wiz. That the overt A& taken
notice of in the little Book, called, The Pleas of
the Crewn, was only the confpiring to make an
Infurreétion, He doth confefs, thac in the Lord
Grey’s Cafe there wasonly a CDnrpil‘:lC}’: He Liys,
that in Sir Henry Vane’s and Plunket’s Cale, Jicre
were feveral other Ingredients to mount them to
Treafon 3 but what they were, nobody muft learn,
at Jealt not from the Author, for he names none
of them.

He confumes half a Page in an Encomium
upon the Judicioufnefs of that Court, which made
a confcientious legal Scruple, Whether the Mur-
der of a Miftrefs by her Servant were Petit T'rea-
fon, by reafon of the Difference of her Gender?¢
But at laft he tells us, cthat the Judges of the Com-
moinr Pleas did upon much Deliberation fatisfy
thofc of the King’s Bench, that Mafter and Mil-
trefs were in Effect but one.

In the Conclufion of che firft Letter, he fays,
that confpiring againlt the King’s Perfon, is moft
juftly taken to be to confpire againft the King’s
Life; bur in the Book he will not allow a con-
{piring and agreeing to feize (. ¢ beat and de-
ftroy) the Guards, which are ordinarily and com-
monly known to attend the King’s Perfon, to be
a con{piring againft his Perfon; which whether
it be or not, the nexc Trial of this Nature will

determine. Now, after all, what can be a greater
Reflection
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Reflection upon the Learning, Judgment and In-
tegrity of the King’s Counlel, Judges and Recor-
der, than to declare and publifh in Pring, that the
feft profecuted, the fecond tried, and the laft
condemned, a Gentleman as a Traitor, when the
Charge had nothing in’c of that Nature: If true,
the bare printing it is unbecoming the————— But
as for their Reputations, let them juftify them-
felves. The Reafon of my undertaking to explode
fuch a Reflection, was my own and every Man’s
Duty to the prefent Government, (the King and
Queen’s Majelties being both concerned, and emi-
nently too, in the Confequence of fuch Do-
ctrines ) and a Love to my Countrymen, that
they may not prefume upon the Authority of fuch
a Defence; for if they do, they may find their
Miftake, when noofed through the Power of
Truth, the contrary Opinion.

As to the Proof, I will not rake into it, fince
the Author hath reprefented too much of its
Strengthy, and De mortuis nil nift bonum 5 it can
never be thought a grateful Province to debate
or convince of Guilt; but yet 1 may fay fo much,
that there was Evidence enough to juftify all
concerned in the Profecution and Trial, though
for {everal Reafons the Attainder 1s fit to be re-
verfed, but hardly for thofe which this Author
mentions.

Since the Writing of this Sheet, there came to
my Hands a Treatile, calling itlelf, The Lord
Ruflel’s Cafe, which favours more of Policy than
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Law, and his Topicks are the Rights of the
People and Power of Parliaments; they argue the
Author to be a greater State{man than Lawyer,
and therefore much too great for me to encounter ;
and a Debate concerning the Heads he infifts on
is neither fafe nor allowable without Doors, [
thall make but three Remarks on what he fays:
Firft, He may aflure himfelf, that that Power
from which he argues his Law, is now apparent-
ly lodged in the Commonalty, not in the Nobi-
lity.  Secondly, The King’s Solicitor ( whom he
reflects on ) twittered more Reafon and Law than
yet hath been or ever will be anfwered : And third-
ly, The Indictment contained no new conftructive
Treafon, but only that which was plainly and di-
rectly declared in and by the 25 Edw. 3. if the
Letters of it make Words, and the Words Senfe,
and one Man may be allowed able to read them
as well as another.

Since the writing of the laff Paragrath, there
came to my Hands another Pamphlet, written
by a new Oblervator; but I fuppofe the Judges
that thall be, will correct that fort of Licentioul-
nefs which he affumes in his Remarks; which
if they do not, they’ll have fine exfy Places on’r,
as well as their Predeceflors, and much good
may it do them |

/Elas parentum peor avis tulit
Nos zequiores, mex daturos

Progeuiem witioftorem, Florar,

A Second Vindication of the Magifiracy and Govermment of England; &y way
of Anfwer to the feveral Replies, &c.

T is very obfervable, that fince the late Revo-
E lution, nothing hath more dilturbed our Peace
than the Liberty of the Prefs; and amongtt all
our new Prints, the moft malignant and mifchie-
vous Libels on the prefent Government have
been written by thofe Lawyers who pretend them-
felves the greateft Zealots for its Honour and
Service ; which may be {ufpected as falfe, unlefs it
be withal confidered, that fome modern Royalilts
have nothing recommendatory of themfelves, but
the Mifcarriages of others; and others of them
have fuch great ones of their own, that an Exte-
nuation or Excufe is impoflible ; and therefore to
cloud their own Deformities, they would blacken
other Mens Reputations ; and, 1n order to it, they
have cenfured Innocence, and arraigned Laws;
and where a Slip or Fault hath been, though
fo fmall as fcarcely to deferve the Name of one,
they have magnified it into an execrable Villainy ;
And for a Colour of fuch their Calumny and
Slander, they have vented new Gofpel and Law
both ; nay, they have broached fuch Notions to
the World, as are diretly faral to that Crown of
which they boaft themfelves the Makers and
Supporters 3 and yet, In doing fo, they pretend
L0 merig

It is ftrange, buttrue; for the Faét is plain, and
the Confequence too: Upon the prefent Change,
the Republicans of both Gowns did deem it their
Policy and Intereft to belpatter and reproach
other Mens Actions, and, like bafe and mean
Spirits, gave ill Names and Words to every thing;
in which themfelves had not been concerned,
and made Reviling fo cuftomary, that it is become
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thie modith Sin of the Age. It is moft certain,
the old Euglifp Honour, Franknefls, Ingenuity
and Good-nature 1s quite abandoned from fome
Companies and Places in the Town, and inftead
of Folly, we have aflumed Vice in our common
Converfation 3 inftead of Drollery and Banter, the
new-fafhioned Wit at ——’s allows nothing as
acceptabie but Lying and Slander; nay, the very
Spark of a Courtier hath changed his Notes
whereas fulfome, grofs and falfe Flattery was
wont to be his Talent, he is now got to the
other Extreme, 7 e. revengeful, weak and falfe
Characters, both of Perfons and Actions: Which
1s the worft 1s difficule to determine, but Falf-
hood is the moft predominant Humour in both ;
and that Age is furely unhappy, which is plagued
with a Surfeit of either, efpecially when the Ex-
cefs 15 fo great as now, that no Gentleman can
be thought 2 good Companion, no Clergyman a
true Proteftant, no Lawyer an honeft Englifbman,
no Courtier a faithful Servant, unlefs he can'and
do rail, and fnarl, and fcold, and that at Things
that were jultly ufed in former Times, and muft
neceffarily be ufed in thefe Times, and will be
fo in all Times whatfoever, even i Secula Secu-
lorum: Thefe little ftinging Animals do value
themfelves vpon their Honefty, becaufe they find
Faults, but it is in Cafes where no Eje can fpy
them but their own ; they value themfelves upon
their Wit, becauie their Cenfures are fharp and
biting ; but that is fo eafy, fo very eafy a Pro-
vince, that Nature tecaches even the rudeft of
her Breed to be fatirical, and the Natural often-
rimes outdoes the pretended Scholar in Ri-

5F 2 baldry,
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baldry, and hath perhaps a better Faculty that
way, than Fancy for Picquancy of Reflection,

Now as the Faét is thus crimmal and ridiculous
both, fo muft the Confequence prove fatal to the
Government, which they would be thought (but
intend not) to fupport ; for when once relolved
to arraien all palt Proceedings, they are forced,
for the Maintenance of fuch their Refleétions, to
vent thofe Opinions, Doctrines, and Rules i Di-
vinity and Law, which have in every Age (fave
one) been jultly exploded, as deftructive to the
Honour and Being of the then Poffeflors of the
Crown; and can conduce to no other End than
the utter Subverfion of this, and every other Go-
vernment, that doth but fmell of a Monarchy.

It cannot be denied, but in moft Reigns there
have been fome Occafions given for Difgult to
the People, that Kings have borne too hard upon
theic Subjelts, that the Subjects have worthily
complained of fome Warps from the Law ; but no
Man ever with Senfe pretended, that this is a Rea-
fon to induce a Belief, that every Act of Srtate,
and every Judgment of Law in former times, was
arbitrary and unwarrantable: No furely, the
Publithers of fuch RefleCtions are of another
Thought themfelves 5 and fome Folks imagine,
they who formerly were engaged in feditnous Pra-
ctices againft the Crown, would now upon the pre-
fent Occafion, cxplode that Law, which doth
condemn fuch Praftices, that they may with Im-
punity repeat them, whenfoever the King or his
Minifters Mhall chance to difoblige them, and that
this 1s the true Realon of half the new Libels and
Invedtives upon paft Proceedings.

It is now apparent to all Mankind, that every
Line, or at lealt Page, of fome Mens Works, are
defigned only as a Courtfhip to the Mob, by
bridling the Sovereignty, and clipping the Prea
rogative, even 10 fuch a Degree, as doth ab-
folutely deprive it of thofe Rights, Powers, and
Authorities, which the ancient Law, conunued
Ufage, and our pr-funt Reprefentatives, onlent
to allow ir.

To check this growing Itch of pamphleting
the Nation into another Change, and to vindicate
the Rights of the Crown, and juftify the Magi-
ftracy of Englaiid, {rom the Obloquy which was
induftrioufly chrown on it inone Particolar, there
was, three Months fincc, a Sheet printed and pub-
lithed, at which fome Men took OHfence; but
others were of Opinion, that its Publication was
{eafonable and well-timed ; that its Refleétions on
the trifling Defence, which it affumed to anfwer,
were Juft and {mooth, and very foft, conflidering
the Occalion given for a more fatirical Style,
from the Fondnels and Incoherence of the De-
fender’s Exprefiions and Inferences; and that the
Mode of managing his Argument was modeit and
tender, with a decent and due Regard to the Me-
mory of the unfortunate Deceafed, which had {uf-
fered more than enough of Injury by that pre-
tended Juftification,

A cholerick and fedulous Inguiry hath been
made after the Author’s Name; but the Inquifi-
tor is ftill at a Lofs, notwithftanding his Confi-
dence of a certain Knowledge who 1t was, that
came behind and ftruck him, {Fc. Bur to give
him fome Satisfaltion, after all his Fangue in

fearching, I will afcertain who it wasnot; he may.

aflure himfelf, that none concerned in that Trial,
were concerned or privy to its Vindication; and
when it was compofed and writ, the Party in-
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tended it chiefly for his own and the World’s Di-
verfion, from the ungrateful Neceflity of reading
always on one Side, by the Interpofal of a few
Lines on the other; that our Humours might
not be quite foured, and our Genius turn roo
peevifh, through the Influence of Satire and Li-
bel, with which the World hath too much
abounded of late Years; nor had there been one
Word more publithed upon that Subjeét, but
that the Aathority of the Defender doth chal-
lenge a Vindication, and the Word of a Prieft
fays, that it needs one ; both fhall have an An-
{wer prefently,

Bur, firlt, it 1s remarkable, that this new Reply
hath got a L.icence, when none of his other ¢labo-
rate. Works could procure one; however, it is
poffible, that the Licenfer may hereatter re-
nounce or retract his Allowance in this Cafe, as
he hath done in feveral others already, when his
Superiors are acquainted with the Contents and
Tendencies of that to which he hath given his
Imprimatur 5 for it is not to be fuppoled, that
Minifters of State will ever be fo incurious of
their Mafler’s Fonour, and the Rights of his
Crown, as to appiove their Diminuiien, when
once they perceive it

The fingle Point which the Advocate for Ma-
giftracy afflumed to maintain, was, that the Indiét-
ment 1o queftion was legal and good, fufficient
both for Matter and Formy, and did warrant the
Judgment which was pronounced upon the Ver-
dict, thataffirmed its 1 ruth; this feems the prin-
cipal Affertion in that Paper, which whether his
Precedents and  Authorities, Arguments and
Reafons, are fufficient to prove, the Reader mult
judge 5 that the Cafes he cites, are truly reported
for fo much as he ufes them, none can deny 3 and
that the Law 1s with them upon the whole Mat-
ter, fhall be farther evinced.

But fince that Shter hath made feme Notile
among(t angry Men, {which was little expected by
him that wrote it) it will not, I hope, be thoughe
impertnent to {pend a few Paragirapbs vpon the
beilterous and blultering Inveltives and Remarks
inade againft irs Author, in a pretended Reply.
In his Vindication therefore, T fhall obferve the
Temp:r, the Wit, the Guels, the Reafon, the
Religion, and laltly, the Law, of that Replica-
{ion.

As to the Temper, it feems to be writ under
fome Difappointment ; for the Author doth in
cvery Sentence declare his Paffion, and plainly tells
us, that he was then difcompofed ;3 but whether
his Difpleafure were conceived at a palt or prefent
Chief, 1s not {o ealy to determine: To expolfe
his Fury, it is enough to repeat his Epithets of
Daring, Bold, Impudent, Prefumptuous, Bale,
Ingenerous, Infolent, &e. and all chis defvifed
by his reputed Author, and fmiled at by the real
one. He 1s pleafed ro call the Sentence and E xe-
cetion & plain Murders which if {o, fure I am,
that he 1s bound in Confcience to profecute an
Inditment againft the Judges, the Recorder, the
Grand and Perit Jury, the Witnefles, the Clerks,
the Solicitors, the Gaoler, the Sherifis, and the
Executioner 3 for they were all concerned either
as Acceflories, or Principals, and demerit a Hal-
ter, it the Rephant’s Opinton be Law: But 1t is
obferved amongft Hoigt Men, that none of thefe
Parries (hew any Fear on’t; and the Reafon they
aive for it 15, becaufe the Inditmeot was as good
25 their Jurildiction, and the Concurrence of thole
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rwo makes them as fafe as an Act of Indemnity
can do ; but all this was Pafion.

As to the Wit on’t, moft of his Readers are
ar a Lofs where to find 1t, unlefs it be in his £ig-
Jifh Verfes, which do fo hic the Senfe of the Ori-
oinal, and contain fuch Itrong and pregnant
Flights of Englifb Poetry, that fome of his Rea-
ders have compared them even with Sternbold
and Hopkins 3 and others are of Opinion, that
they do not come fhort of the Effays of the two
Grays-{n Poets, one of which tranflated Grotins,
de Veritate Chriftiane Religionis, and the other
Coke upon Littleton, into Rhyme but the Genera-
jity do declare, that for Heighth of Fancy, . Pro-
pricty of Englifh, and Exactnefs of Rhyme, he
hath much out-dane all thofe: But for my part,
I believe, that laft Rhapfody was added, not {o
much for the Ingeny fake, as to menace the An-
{werer with a Defign to facrifice him whenfoever
an Occafion fhould offer itfelf, and confequently
to do what the whole Book complains of ; but
that Advocate is not fo much a Coward as to be
afraid on’t.

As for the Guels, it 1s very cunning, and argues
more Figure-knowledge than true Judgment in
Styles, Modes, Dralects, or Pecuhiarities of Speech
or Writing ; for he will have the Author of that
Sheet to be the Author of the Autidote, though
he never faw it till he had the Misfortune to
have read the Defence 3 and his particular Idioms
are as different from thofe of the Autidote, as
they are from thofe of the Defence; but this is
all Guefs. He will have it one of the Counfel
of that Trial, becaufe he hath put Connfel be-
fore Conrt : A cunning Man would have guefs’d
the contrary, as fuppofing i1t done fallendi gratia,
for the fake of Difguife; but he may be affured
it was mere Accident, that occalioned that Fault.
He will have it to be the then Solicitor, becauft
of his Reputation, which is fuppofed to be touch-
ed in that Defence: But his Readers think, that
that Gentleman’s Figure for Learning, Honour,
and Virtue, 1s fo far above the Reach of a lirtle
Pamphlet, that all the virulent Reproaches of the
Reply cannot {ully it, nor is it in the Power of his
Tongue or Pen to prejudice his Character in the
World; but however, it is prudent to fuppofe to
myfell an eminent Adverfary, that if a Foil be
my Fortune, it may be the ealter,

But fince we are at guefling ; the World guefles,
that be who wrote the Reply, did write the
Half-fheet called the Fufification; and it is really
fportive to read the Fuflifier, commending the
Defender for a learned worthy Perfon; and the
Repliant doing the fame good Office for the F#-
Shjiery and almoft in the fame Words commend-
ing him : Nay, he fpends a whole Page in the
tulfome Praifes upon that Small Bulk Author, and
rejoices, that the Work was done to his Hands,
which is a very pretty Jeft. However, it is at
moft but R. for 4. and 4. for K. and R. 4. i,
which is much better than the contrary Practice,
of which fome Authors have been guilty.

As to the reafoning Part, the Reader muft
excufe my Brevity 3 for in Truth there is very lit-
tle init of that Nature ; however, a few Remarks
may quicken and revive that Faculty againtt the
next Tarn. The Advocate owns it to be writ
in Anfwer to his Delfence, ¢rgo it reflects upon
the Nation’s Wifdom. He exprefles a Refent-
ment at my Lord Ruffel’s engaging in fuch a weak
and criminal Enterprize, ezgo he reflects upon the
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Nation’s Juftice. He names the Lord Ruffel,
(though with the mott tender Appellations that
could be ufed) erpo he reflects on that Lord’s
Memory. He vindicates the Indictment as good,
ergo he jultifies all the Proceedings in that Cale.
He argues, that the Sentence was legal upon fuch
a Verdict, ergo he is againft the Reverfal. He
puts a Cafe, otlers a Point, and makesa Proof on’t,
ergo he 1s tranfcendently impudent.  Thefe and
{uch-like, are the Inferences, and do demerit a
Laugh.

As to Religion, I fee none in it, unlefs it be
in the Mention of the devilith Powder Plor, which
i1s itill as much to the Purpofe of his Reply, as
the Story of Tranimigration of Souls was to that
of his Defence 3 only Meekne{s is tranfparent in
his Style, Humility in the Title Page, and true
Chriftian Charity in his Menaces of an Exception
out of the Act of Indemnity, which he repeats
three or four times at leaft, as if his whole In-
tereft were defigned to promote it, The Gen-
tleman’s Danger is from publick and {candalous
Actings in the Eye of the World ; which were
(fays he) labouring to fupport the Government,
every Man knows what Sort; lathing the Inno-
cent with a bilter and fharp Tougue, and inveigling
of Furies with rhetorical Flourifhes. Now to
examine a little thele three monitrous Tranfgref-
fions, let us go backwards. As to the laft, a
Duaty can never be a Crimes every Servant owes
Truth to his Mafter, while fuch: Every Advo-
cate is to do his utmoft, and a Failure 1n 1t had
deferved both the worft of Names and Punifh-
ment, which the Repliant could invent, or his
Interelt procure. For all Mankind muft agree,
that the now Servants of the prefent Crown are
obliged to do the like upon the hke Occafion; 1if
otherwife, the Facobites Side will be the fafeflt, I
will not reflect on the Weaknefsof the Juries, that
were thus inveigled, if any fuch there were ; but
rather fuppole, that the Oaths of Witneffes, not
the Pleading of Counfel, did govern their Con-
{fciences. As to the fecond, that 1s falfe, and
needs no other Anfwer. As to the firft, that
Gentleman’s Honour and Merit afterwards is as
remarkable as his Fault at firft, it it were any 3
but however he is likely to have abundance of
Company, in Delert ac leaft, if not in Cenlures;
for a Duke of 2ork’s Creature 1s certainly as cul-
pable as a King Fame’s Servant, And dndrew
Marvel’s Characters in his Grow:h of Pojery, will
be as true a Directory to decypher Criminals, as
the Four Volumes of noted Trials. And perhaps,
if the Ordinance of May 10. 1650. fhould chance
to be revived, Danger and Fear may feize other
Men, as well as thofe that ferved paft Govern-
ments; it Is therefore thought advifable for all
to fic down quiet, and forgive and forget what is
paft, but ferve God and their Majefties for the
future, and not belabour the excepting onc
another; for if any fhould be fuch Fools, the
Knaves will get the better of it, and the Righte-
ous fcarcely be faved. So much for Religion.

Now for the Law, if we can find it: But be-
caufe the Defender feems fomewhat difpleafed at
the Repetition of that unhappy Lord’s Name,
whofe Cafe gives Occafion for the prefent Que-
flions let us therefore pur it like Mooters :
Fobn a Styles was indicted, for that he, at fuch
a Time and Place, did compafs to deprive his
natural Lord and King, that then was, of his
Regal State, and to deftroy his Life, and to fub-
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vert the Government, and raife 2 Rebellion 3 and
te fulfil that Imagination, he, together with others,
did then and there confult and agree to raife a
Rebellion againit the faid King, and to feize and
deftroy the Guards of the faid King’s Perfon,
contrary to, &¢.  The Queftion was not, Whe-
ther 7. 5. was Not guilty, nor if the Witnefies
{wore falle, whether his Attainder were fit to be
reverfed; but the Difpute was, Whether that
Indiétment were legal, whether, fuppofing. §. to
be found Guilty, the Court that pronounced the
Sentence of Treafon againft him ought to have
arreflted fuch Judgment on the Motion of 7. 5.
that the Indiétment was infufficient.  The Shce
argues, that the Indictment was good, and conic-
quently the Sentence purfuant thereto was war-
rantable by the Laws of this Land. The Argu-
ment feems founded both upon the Reafon of
Things, and the Authority ot Precedents.

Eirjt, The Realon alledged was, That the latt
Parc, which in Lawyers Terms is called an overt
Act, was a nataral and genuine Senfe or Declura-
tion, or overt Signification of the 5rit Part, wiuch
1s an internal fecret Thoughe, 4 e tae Linagina-
tion and Compafling, which is the Treafon pro-
hibited and condemned. That the latter ditecily
and confequentially tending and conducing, in the
common Senfe and Reafon of all Mankind, (ex-
cepting the fiefender, and two or three more,) 1o
the Accomplifhment of the former, makes a good
and {ufhcient Charge within the Statuee £dw. 3.
A Repeution 1s tedious, and an Abridgment 1s
fcarcely poflible, the whole Sheet bemg bue a
Breviate 3 I thall therefore refer you thercto.

Secondiy, The Authoritics there vrged, are et
ther the Opinions of Judges and other Lawyers,
or Precedents of Indictments of the like, or the
fame Nature, from which the Legality of this
may be jultly concluded : The Subltance of them
on the whole Matter 15, That overt Afls to de-
pole the King, or defpoil him of his Regal Ofhice,
or take him by Force or {trong Hand, or to 1ma
prifon his Perfon ".ill he yields to the Demands of
thofe who practife fuch kndeavours, are fufhci-
ent overt Adts to prove the Compafling and
Imagination of his Death: That levying War,
caufing an Infurre€tion, promoting an Invafion,
nay, that Confults, Conipiracies, Pradtices, Ad-
vices, Letters, Perfuafions, and other Motions
and Preparations to an InfurreCtion or Invafion,
though none fucceed, have been held overt Acts
of imagining the King’s Death. 1 will not re-
peat the Cales, but as Occalton offers from the
other Side.

The Objections there mentioned and anfivered
from the Penning of the Statute are too trivial
to deferve a Remembrance, nor would they have
ever been thought otherwife, but that 7. &, was
a noble Perfon, and the Defender a great Man,
and the Prefacer thought fo too, cither by him-
{elf or others. Thele and fuch-like Ingredients,
have made fome Semblance of Difficulty: And
in truch, had there been a real Doubt in the Cafe,
che ‘Author of the Remarks on that Trial, who
wanted neither Senfe nor Will to cenfure it, had
his Opinion fo inclined, 1 fay, he would certainly
have fallen foul on it in thofe invidious Obferva-
tions of hisupon the late Times. He quarrels
with the Legality of the Jurors, the Defender with
that of the Indi¢tment, and both with the Evi-
dence. The Author of the Sheet differs from

‘hem i the two firft, but agrees with them in
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the laft, that Teftimony delivered for Fear of
Life, or Hopes of Pardon, or other Reward, is
hardly creditable ; but that 1s not the Point. Let
us fee if the Replication doth overthrow the Charge
as infufficient 5 and for my Part I cannot find a
Line of Argument in 1t, but only, It is naught,
becaufe it is navght, The confulting and conclude-
ing to make an Infurrection and Rebellion, and
feize the King’s Guards, 1s not a Declaration of
the Party’s compafling the King’s Depofal or
Deaths and why? Becaufe confpiring to levy
War 15 not a levying War, and levying War
15 a diftin¢t Treafon 5 that 1s the Subftance of the
tenth Page, if I can read: The Sheet faid truly,
That levying War wfelf might be alledged as an
overe Act of Compafling, and hath been fo fre-
quenty, and meeting and agreeing to rebel and
fe1ze the Guards, hath a direct Tendency to pro-
mote a Demife of the King either Natural or
Civil, and cherefore might as well be alledged an
overt Actas moft Things whatfoever,

I had almolt torgor one Claufe, and that is the
Unneceflarinefs of making 13 Car. 2, if it fhould
be as the Advocate argues; I fuppofe he means
the firlt Paragraph, for the fecond is agreed to
be introducuve of a new Law, &9¢, but the frft
is only a Paraphrafe upon the 25 Edw. 3. It is
thus, «hat (f any Joccfan ot Pecfans mhatly-
euer fyadl, within theR ealmi 0 Wwithaut, tom:
palg, nnagtnc, mbeht, Behife 02 micnd Orath
6) OCIECUEII, 0 any bowipy Parm, enbiing
tsoeatherDeftrunisn, SHam n IBsunpin,
Jmpifonmcnt ov Refraimt of theldecfon of
OUL DBl mB (he IR NN, 02 fa Loyt o
ucpoic hro tremn the Seple, Dongur 0g kingty
Fxame ot the Swperial Crown oftHis R eaim,
0 &t any othet His Qajefy’s Lamiinians o
Countrics, a2 o evpIdat anaink higsajeity,
within this Reatm up without, 0 to mobe gy
fTe qiny 3 02cigner 02 Stanger with Fae to
Lnauethls Lealm, cranpother His PDajeity’s
L0nangG and aunceres beiny undet his
Oueprante; ant fuch Compaflings, Imagt:
natiRis, d nuchtions, Devices o) Frtentions,
G2 anp i thom, hall cpels, utter o) declare,
by anpdunting, IAting, Pcaching, 0y ma:
fcioug auhiich Speaking, being fegnily con-
Bicted thereol bY T OAthE 6f tlwo fawiul and
ceenible BBirnciles upon Ceial, oy atherivife
conbiced 62 atfainted by dueCotirfe o Laws
then every {uch, &c. {Hall, &c. Now what is
this but a Confirmation of the old Statute in
Words at Length 3 which was agreed to be {o in
the Houfe of Commons, 1 fac.2? When a Mo-
tion was made to renew that Law, the Lawyers
Anfwer was, That the 25 Edw, 3. did the fame
Thing ; and a Man may boldly fay 1r, that here’s
nothing declared Treafon, but what had been ad-
judged fo before, and Arttainders and Executions
had purfuant to it: The Sheet mentions Cafes
enough, and to the Purpofe, though fome think
otherwife ; but 1’1l not repeat them.

In the eleventh Page the Reader is referr’d to
the Juflification 1n the Half-fheet; and therefore
let’s examine that a lictle: A third Part of it is
{pent upon the Evidence, but that i1s not within
my Province, which is only to vindicate the Vin-
dication. As to the reft, the Force of it, 1f any,
feems only to be founded on his firft Aflertion,
The Confpiring to do a Thing is not the doing,
a Thing ; and ke quotes two great Mens Names

for ir: I would have agreed that, tho’ he had
fpared
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fpared the Authority to juftify 1r; but this is fuf-
ficiently anfwered in the Sheet: He offers an
Argument from the Jate Statutes declaring Trea-
{fons, becaufe they wete temporary; but I an-
fier, as the Sheet doth, they were in Affirm-
ance of the old Law, and I can thew him three
or four temporary, and an hundred other Aéts of
Parliament that are fo, and therefore that is no
Argument at all 5 but I am, as the Party I jufti-
fy was, confin’d to a Sheet, and therefore cannot
inlarge.

Hce lays down a Rule for Conitruction of Sta-
tutes, thata Thing particularized in one Part is
not to be conftrued within the general Words of
another Part; but that Rule hath near fourfcore
Exceptions in the Books ; befides it comes not
to this Cafes for here’s compaffing the King’s
Dcath made Treafon, and declar’d by overt
A& 5 then levying War is made Treafon: Now,
fays the Repliant, nothing can be an overt A&
of, and conduce to promote and accomplifh the
firft, that doth any ways concern the lacter: I
fay it is a non Jequitur; for there are feveral In-
ftances mentioned in the Sheet, which refpett
the levying War, and yet are a genuine Evi-
dence of the Intention and Compaffing ; and if
fo, the Judges who have ruled fuch Inditments
to be good, did neither affume an arbitrary Power,
nor tranfgrefs any Rule of Law, as the Half-
Sheet infinvates,

Then the Lord Cobbam’s Cafe 1s endeavoured
to be anfwered, by a Wonder, that Sir Edward
Coke, late Lord Chief Juftice, and then Sheriff,
fhould differ from Mr. Attorney Cook; for we
know his Thoughts in Sir Walter Raleigh’s Time,
and his Speeches i Car. 1. his Time 5 they are as
different each from other as the Times were, and
in this Particular that Gertleman bath had more
Followers than Precedents; but the Query is,
What is Law?

Then Sir Henry Vane’s Cafe is endeavoured to
be anfwered by this, that Sydezfin mentions not
the overt Act in the Indi€tment, but he doth
fay, the Treafon alledged was a Compafling the
King’s Death ; and every Man knows what Sir
Henry Vane did to accomplifh that: He neither
fign’d the Warrant to execute that Murder, nor
was he actually concerned in it. The Juftifier
fays, he does not remember it printed any-where
but in Syderfin’s Report : For the Refrethment of
his Memory, I’ll tell him of another Book where
1t 1s, and that is Keble’s Firlt Volume of Reports,
301 and there the Indi@ment is faid to be for
Compafling the King’s Death, and endeavouring
to accomplifh theTreafon, by changing and ufurp-
ng the Government, and levying War; which
Cale doth directly overthrow all the Defender’s,
Juftifier’s, and Repliant’s Arguments, from the
Diftinétnefs or Difference of the Sort of Treafon.
_ Then for Dr, Story’s Cafe, he fays, ’tis hard to
Juftify it for Law ; whereas there are above forty
Places in our printed Law Books, where tis cited
and agreed to be Law : Now, ’tis pretty odd, that
a Cafe {o refolved, and fo ratified, fhould one
hundred and eighteen Years after be arraigned in
Print 5 for *twas Hil, 13 Eliz. If any thing be Law,
that is fo, and not diftinguithable from this Cafe
In queftion, but that the Evidence was different,
which the Juftifier would make a Reafon to in-
validate this Indiftment ; the Logick of it paffech
all Underftanding : Befides, tis obfervable, that
the Benches were filled both with Learning and
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Integrity in 1571 and 1662 ; neicher of thofe
Times were Tory or Popifh ;5 and in Dyer, 298.
the Reafon given was, that it could not tend but
to the great Peril of che King’s Perfon, and there-
fore an Attempt to promote fuch Invafion, tho’
none followed, was adjudged as aforefaid. In
2 Anderfon, pl. 2. fol. 5. Grant’s Cafe, *twas held,
That when any Perfon intendeth or contriveth to
levy War, for a Thing which the Queen by her
Law or Juftice ought or may do in Government
as Queen, ’tis not material whether they intend
any Hurt to her Perfon; but if they intend to
levy War againft the Office and Authority of the
Queen, that’s enough; and that Refolution over-
throws che Jultifier’s Notion, that 7. §. his De-
fien was only to defend the Laws, though the
13 Eliz, alfo was then in Force ; ’tis a good Ar-
gument to anfwer that Pretence.

Now I have repeated and obferved all the Re-
plication or Juftification offers in Anfwer 1o my
Friend’s Sheet, the Reader may perhaps expect
fome new Matter, not fo much for Confirma-
tion, as to give Occafion for a farther Defence.
In Sir Fr. Moor’s Rep. fol, 621, pl. 849. on the
Trials of the Earls ot Effex and Senthampton, be-
fore the then High Steward, the Juftices did
there refolve, that when the Queen fent to the
Itarl of Effex the Keeper of her Great Seal, and
others, with a Command to him to difperfe the
Perfons armed which he had in his Houfe, and
to come to her, and he did refufe to do {o,
and continued the Armour and armed Perfons
in his Houfe, that cthis was Treafon; and they
did alfo refolve, that when he went with a Troop
of Captains and others, from his Houle to the
City of London, and there prayed Aid of the Ci-
tizens to affilt him in Defence of his Life, and
to go.with him to Court, that he might get into
the Queen’s Prefence, that he might be {uffi-
ciently powerful to remove from her his Enemies,
who were then attendant, that this was High
Treafon, becaufe it rended to a Force on the
Queen, €5¢. I make no Inference; let the Reader
do that; ’tis plata, thatan actual mental Inten-
tion of Hurt 1s not material in the one Cafe or
other. As the Duke of Norfolk’s Cale is related .
by Camden in his Hiftory of Q. Elizabeth, 163.
the Treafon which the Duke contefled, was a Plot
to feize upon the Zower of Loudon, and deliver the
Queen of Scots, and that’sall.

There’s nothing remains in doubt, but the Le-
gality or Illegality of the King’s keeping Guards
for the Prefervation of his Perfon ;5 they fay the
Law takes care of him, and therefore he 1s to
take none of himfelf; and that the Judges are his
Guards, and cherefore he needs no other ; that
Henry VI, was the fielt that had any other. Buc
let us reafon a little: Can it be fuppofed, that
he fhould be fo facred in his Perfon, fo great in
his Power, and of fuch Authoriry as to make War
or Peace abroad, and raife Forces and fupprefs
them at home, as the Danger or Defence of his
Realm fhould require, and not be able to provide
for his own perfonal Safety de prefenti ¢ Can he
only punith by his Judges afterwards, or prohi-
bit by Proclamation before, but not defend him-
felf for the prefent? Is it Senfe to fuppofe it?
The Kings of England might have, and actually
had, Soldiers or Guards (call them what you will)
even in Times of Peace, and long before Hen, VI1I.
as well as continua'ly fince; .I may be fo bold as
to defy any Man to thew me the Year, the Month,

the
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the Week, or the Day, fince the Conqueft by
William 1, that England was without armed Men,
actually upon Duty in fome Part or other of the
Nation. This Sheet is not intended for a ftudied
Argument on this Subjet; and perhaps it would
be difficult to juftify a ftanding Army as warrant-
able, when there’s no Occafion for it; but o fay
he can’t by Force, even by Force, provide for
his own perfonal Safety, when he apprehends it
in Danger, as every Engli/b King hath continual
Reafon to do, efpecially it fome Mens Doctrine
prevail, it may be modeltly affirmed unreafonable:
Hath not every Subjedt Power to keep Arms, as
well as Servants, in his Houfe, for Detence of his
Perfon? Is not his Manfion called his Caftle? And
yet the Law protelts him too by Prohibitions @
rarte ante, and Puanifbments ¢x parte poft : There
are many Tenements in £agland, which oblige to
the annual Payment of certain Sums towards Sol-
diers Wages, for Defence of the King and King-
dom ; there are others obliged to the annual find-
ing certatn Quanticies of Gram in Kind, for the
fupplying the King’s Caftles and Garilons, as well
as Houfhold ;5 which being annual, do demon-
{trate the Lawfulnefs of their Continuance, even
in Times of Peaces and their being immemorial,
do conclude a Common Law Right in the Kings
of Eugland to have thole Occalions, as they do
conclude him a Right to have then fupplied by
fuch-like Services: Nay, Grand Sergeantry is
cither by Services of Attendance on the King’s
Perfon in Time of Peace, or for Military Aids in
Time of War, The Crown may raife Forces by
Commiflion, or the Militia, to fupprefs Infur-
re¢tions, i cale the Civil Power of the Sheriff is
not fufiicient or inefic€tual,  The Kings of Aug-
Tand have the {ole Power and Force of the Nation s
Complaints have been tn Parfiament againtt bil-
Jeting Soldiers contrary to the Will of the Hofls,
but never for maintaiming a Guard for thrir own
Perfon at wer own Charge 5 Compliints have
been made of a flanding Army, but never of a
felect Compan  tor his perfonal Prefervation ;
a Terror to the People may as well be pretended
from his Coachmen, Footmen, or Grooms,
it their Numbers be great: Befides, for a com-
petent Power in Aris he always may have Occu-
{ion, when his Subjects know nothing on’t 5 ’us
his Province to forefee and prevent, as well as
{upprefs and punifh, domeftick Tumults; and the
Bufinefs of War is feparately his Office, and that
exclufive of his Subjeéts, any otherwife than as
they are bound to obey and hght, or defired to
aflitt with Aids and Subfidies; and for this, to
avold a2 numerous Volume of Citations, I'll name
one notable Roll or two in Parliament, 6 Kic. 2.
Mem. 9. the Manner and Way of the Profecution
of the War being gitven in Charge to the Commons
to advife upon, they anfwered, That this sec doit
#ec folayt appertain af enx, m2s al Roys and fo they
did, 31 Edw. 3. Parte prim. n, 11. and 2 Ed, 3.
# 5. 'Tistrue, in 5 Ed. 2. #. 4. Ordinances were
made, that the King without the Aflent of his
Barons could not make War; but thole that
were repealed and dampned, 15 Edw, 2. Parl.
Rot. M. 13. becaufe prejudicial to the Royal
Power of a King; and this is fufficiently affirm-
ed by the At concerning the Milita, n Car, 2.
his Time, It is well known in what Time Bryan
Chief Juftice faid, that if all che Subjeéts of Eug-
land thould war with the Subjects of another
Kingdom, that chis is no War unlefs the King de-
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nounces it: It {uffices for my Friend’s Point, that
the King may lawfully nave armed Men or Guards,
when himfelf judges his Perfon or People to be
in Danger, or ftand in need of them: And that
he may, when Reafons of State will not ad-
mit their Publication to the World. But how-
ever, fome {tanding Force the Crown ever had,
and ever will have, though not always to fuch a
Degree as fhall be burdenfome or oppreflive ;
and our old Law-Books fay, that Arms as well as
Laws are neceflary for the Prince, not only 1n,
but againit the Times of Neceflity, I mean War
or Tumule: Befides, in Braffon, fib. 2, cap. 3. de
Corona, tis faid that Crimen lefe Majeflatis is the
oreatelt Crime, becaufe of the Greatnefs of the
Perfon againlt whom ’tis committed 5 his De-
{cription of 1t is, Prefumptio contra perfonam ipfius
Regis 3 then when he particularizes the feveral
Sorts of Treafon, the firft which he names 1s, Si
quis aufit temerario machinatus fit in (i. e, towards)
moriem domini Regis, vel aliguid egerit vel agi pro-
curaverit ad feditionem domini Regis vel exercilus
futy licet id, qued 1 volvutate habuerit, non perdys
xerit ad cffefium, 'l make no Inference, there
needs no Paraphrafe, the Words are plain; an
A& wending 1o the Deftruttion of the King’s Hof?
is High Treafon againft his Perfon : dgere ad fedi-
tionem excreitus Repis eft prafumptio contra perfonam
Regis, &3 prefumptio contra perjonamRegis ¢off crimen
lefe Majcfiatis: Now can Braiion be thought to
ipeak only of Treafonsin Timeof War? Glanwvil,
lth, 14. cap. 1. Crimen lefe Majeftatis dicitur de
Jeditione domint Regis, vel regni, vel exercitus; and
Fleta, lih. 1. cap, 20. De fedullione exercitis fui: &3
cap. 21, the fame Words, Seduiiem ¢jus, vel ex-
ercitus fuiy this was the Senfe of the old Law,
and 1s very appofitely applicable to the Cale in
queftion, as I could eafily thew, would my Paper
bear it.  There is one Thing which I had quite
forgot, and that 1s, that the Inftrument of Grie-
vances which the Prudence of the prefent Parlia-
ment hath provided, compliins of a Stauding Ar-
my 5 the Aniwer is eafy, ’tis not of perfoal Guards :
And the wife Inquiry of the Houje of Commons,
into the Quantum requifite to maintain fuch and
fuch Forces during the prefent Occafion, and of
the Expences of the Crown in Houfhold, Courts,
Guards, e, afterwards do plainly fhew, that
that was not the intended Grievance. Now, to
{fum.up what 1s not anfwered at all, or endea-
voured to be fo by the Defender, nothing is faid
to the Reafon of the Thing, or the Neceflity and
Nature of an overt Aét, to the Opinion of Cole
in the Places cited, to the Cafe of Sir Falicr
Kaleigh, the Cale of the Cardinal, the Cafe of
Mr, Coleman, the Cafe of Conflable, the Cafe of
Ozven, the Cafe of Burton, the Cales of ~parbazite,
Awater and Heber, the Indictment againft Si
Il illiam Afbton, Germain and Taylor, and Thomas
Burdctt, Collingbourne and Colledge, nor to the
Opin:on of the Judges in the Lord Slaffora’s
Cafe, asif ’twere all impertinent; but the Rea-
der 1s Judge if it be fo,

Now for the Prefacer, I’ll be as fhort upon him
as he was upon my Friend ; he {aid that che Sheet
needed aVindication, and I have given it one;; and
if this needs another, I hope the Crown will fing
a Friend to write fome Third., He feems fo usd
to the Word Libs, that he cannot forbear calling
it an infamous one ; he fays, it has not one true
material Word in it: I’ll remember him of one,

that Mocking is Catching in the Proverb, that 1,
A Grumble-
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A Grumblotonian in the Stirrup generally proves a Ty-
rant ~— i1 the Saddle ; that’s enough for him to
remember: If he wants any more Truth, and
that he may not fay, this hath none 1n’t, Treafons
are eafier committed than diftinguifbed, by {fome
Men efpecially 5 and the Reafon why I fay this is,
Lecanfe of his OFave Preface; where he is grum-
bling fill, for I always thought that he had fmart-
ed too much for libelling on Minilfters of State,
and Mile- Adminiftrations, to venture again ; but
when a Pricft meddles with Law, he 1s like an
Apothecary at Politicks, he gencrally runs him-
felf into a Noofe; for he’ll never leave off ull
he’s advanced one way or another. To con-
clude, the Defign of the Sheet was to juftify the
Prerovative of the King and Queen, and the
Rights of their Crown ; and the Republican 1s
angry thar either fhould have any, and from thence
flames the Paffion s nay, rather than it fhould be
allowed, they’ll attempt another Change, from
which good Lord deliver us, Prew, xxviii, 2.

During the Compofure of the Premifes, News
was brought me, that another Pen had been pro-
cured to attack the Vindication, wiz. The Au-
thor that runs a-muck at all Mankind, except his
own Patrons: A deferved and full Remark vpon
fo voluminous a Book, is not here to be expect-
cdy however, this Appendix may ferve for an
Adverulement 1o the World, that the ncw Re-
pliant 1s in feveral Particulars obhiged to Solici-
tor Coxz, and the other Regicides Defence on their
Trials for much of his Materials, Time is want-
ing to {lew the Parallel 5 ac prefent *us fir to be
obterved, that his blind Side is alfo apparent,
confequently capable of a fufficient Anfwer, and
to give my Reader a Specimen thereof, I'll
take Notice of a few (amongft many) Miftakes,
both in Fa&t and Law, which he hath wilfully
committed. In the frft Page he fays, that to
juftify what hath been raken ill, accufes the pre-
fent Government of Injuftice ; which is falfe, In
pag. 2. he fays, That the Vindication ventures on
a Point of Law, which it pretends is the Refult
of the Evidence given ; there’s no fuch Pretence
in the whole Paper, the only Debate was upon
the Indi¢tment.  He fays, in the fame Paper, that
it’s faid his Relations were pleafed with the Juftnefs
of the Trial; it only fays, bis Relations were pleaf-
ed, and his Enemies were angry with thofe who
then fat upon the Bench, andthat’s true; for fome
of his Relations cannot deny it, the Fact is fo well
known. The laft Line of pag. 3. and firft of the
next are alfo falfle ; for twas neither written, per-
us’d, nor approv’d by any of his pretended Cri-
muals : I believe they thought the Point too clear
to need a Vindication; bur this 1s jult like his
wonted Politivenefs in his Remarks ; where, for
Inftance, he fays, that one of the Judgments he
cavils at, was the firlt that was ever given with-
out Argument or Reafons delivered in Court,
which is allo falfe; for in Plowden’s Comment,
459.1n Sir T, Worth’s Cafe, the Author takes ex-
prefs Notice, that the Reafons of the Judgment
were not difclofed when the fame was pronounced ;
and fifty other Cafes I could name him of the
fame, but one Inftance is enough to falfify a gene-
ral indefinite Pofition, though there are feveral
more even 1n that very Book.

But to run over his Volume, pag. 2. is only a
farther fcurrilous Reflection to vindicate his own
Remarks, and an impertinent Bombaft of Words

on the Phrafe of Esxgli/h Proccedings: The third
Vour Il
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Page affigns four Reafons of Printing, the two
laft are applicable to himfelf only, and he thinks
fo of the fourth, or elfe his Story is foolith like-~-
In the fourth Page he bolfters himfelf in his
Raillery, by reforting to his Refuge of the Parlia-
ment’s Authority that reverfed the Judgment,
which all Men agree to be juft, but it was not
becaufe the Recorder did not arreft the Judgment
on that trivial Exception to the Indiétment, but be-
caule the Profecution was fuppofed malicious, and
the Evidence fuppofed falfe or deficient, or both,

The fifth, fOxth, eighth, ninth and tenth Pages
are all impertinent to the Point in Queftion, and
contain nothing but a Vindication of his juftly
condemned Clamour in his former Book ; con-
cerning which, I'll boldly fay it, in feventeen
Points of twenty he is out in his Law s 1f ’twere
convenient to publifh the Proof on’r, I could make
it plain, FHis Defign is to dkew in tho:e Pages
his Wit and Fancy, more than Candour ur Lizw:
For my part I am of his Friend’s Mind, that he
comes not fhort of the old Obfervator for manag-
ing 2 Dialogue: But all this 1s not to the Pur-
pole, he is not come at it yet, the twelfth Page
favours of the fame Kidney, and the thirteenth and
fourteenth are no becter: There he vents his Gall,
and that m Ribaldry ; no fofter a Name than
Tools can be afforded to Men of Worth and Ho-
nour : If him{elf be one, as fome fuppofe him, I
am lure 1t is not to the prefent Government; for
he plainly condemns 1t, and declares the People,
7, ¢, his fort of them, unfausfied with it, for is
Sparingneflsin Vengeance ; and 1t 1s becaule others
are not punifhed for maintaining the Law, and
themfclves not preferred for arraigning it: Some
Men know my Meaning., He fays, he 1s only
for mumbling of Judges and Council, Caufa paset,

But I muft tell him two things, 1. The Inclina-
tions of Euglifbmen, 1ind the Laws of the Land,
will never quadrate with a Commonswealth,

2. His fuppofed Criminals do not depend on
their Number, but the Law, which ought and
will juftify them  if it doth not pleafe, let it be
changed by Parliament; or if the Author thinks
that a tedions way, let us burn all our Law-
Books at once, and then perhaps his Remails and
Reply will be thoughe to be Reafon, and himfelf
the greateft and only Lawyer in the Realm; but
till then he muft give others leave to know, and
to fay, that they know, he is miftaken: For Re-
folutions, and Opinions, purfluant and agreeable
to the Opinions and Rules of former Ages, I mean
frequent and repeated Precedents, approved by
the Lawyers of the Age that ufed them; I [ay,
thefe will be the Law to the End of the World,
unlefs altered by new Statutes,

And now we are come to debate the Queftion,
all that is paft 1s upon the Times, and not the
Point, In p.18. is his Reafoning-part, which 1s no
more than was faid before in, &c. To redargue
him I muft repear; if therefore he will oblerve
what is {aid by the Sheet, 2. 22. I will fay no more
on’t, but fubmit to the Judgment of the Reader ;"
he fays, the Inferences are ridiculous ; I fay, they
are rational and genuine: The fingle Hiue 1s, if
his or my Friend’s Arguments are the molt lo-
gical and natural, let the Reader judge.

Now for Authority, let usfee if he urges any
on his Side, or anfwers that on the other, He
admires (p. 24.) at the Aflurance of the Sheet-
Author, and others admtre at his.  He fays, the
Parliament had often adjudged it 3 but none can

5 G fhew



fhew any Judgment in the Houfe of L.ords, or
Vote of the Commons Houle to that purpofe.
I have fhiewn the Senfe of the prefent Parliament
in the Point of Guards, and his temporary Laws
are already anfwered ; nor would any Man but
he, and one more, pretend that they are Judg-
ments 1n the Cafe, Surely it will not be pretend-
ed, that his Cafe of the Earl of Northumberland,
in Hen. IVth’s Time, is any thing to the Pur-
pofe: Nor is it any Argument to fay, no King of
Lugland was ever killed for wan: of Guards.

Now for Cafes, p. 26, He faith, that in the Earl
of £flzx’s Cale, there was an actual War levied,
and that, as I faid before, deftroys the Argu-
ment from the different Sorts of Treafon. As
to Cardinal Pool’s Cafe, he only fays, there was
another Statute in force then, but no Record or
Hiftory fays, that he was indifted on any other
than the 25 Edw. 3. As to Dr. Story’s Cafe, he
tells a long Tale out of Camden about the Fact,
but anfwers not one Word to the Indi€tment,
whatfoever the Evidence was, the Indiétment was
as the Sheet alledges, and that is enough,

His Anfwer to Coleman’s Cale is that, that things
happening afterwards proved more, but the Evi-
dence was no more than what my Friend al-
ledges. Asto Sir Henry Vane’s Cale, his Anfwer is
his own Hear-fay of what was proved, but the
Indi¢tment he never perufed, argned like & Law-
yeir ! As to Conflable’s Cafe, and the reft, he gives
no Aniwer, but only that Repetition of a Num-
ber of Cafes makes a Mutter and a Noife, and fo
1t does when they govern and rule the Matter in
queftion, and are not anfwered. Owen’s Cafe, he
fays, the Author prefes it ftrangely, and that is
all. He fays, the Cafes of Burtor, Duke of Nor-
folk, Awaler, Heber, and Crobagan, are not to the
Purpofe, let the Reader judge if they are not per-
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tinent: As to the Opinion of the Judges in the
Lord Stafford’s Cale, he does not mention it, bat
{ays, the reviving thay Cafe might have been {par-
ed, and that is all ; a pretty Anfwer! As to Col-
ledge’s Cale, he talks of a Proof of a S:lf-defence,
but nothing to the Point it was urged for. As
to the Cales of Lord Cobbam, Grey, and Rawleigh,
1n 32, 33, 34, 35 Pag. fetting afide his Icanda-~
lous Invectives and RefleCtions upon thofe Times,
Mintfters, and Governments, he no ways attempts
to anfwer the Argument drawn from them, iz,
Thar the Charge was the fame as in the Calfe in
difpute,

Now I appeal to any Man of Senfe and Rea-
fon, that will read and think clofely, if the Repfi-
ant hath oftered any one Argument more than
the Lord Ruffel’s Cafe, Defence and Juftification
had alledged. If he hath fhewn any one Judg-
ment where fuch Indi¢tment was refolved naughrt;,
if he hath given Anfwer to Dr, Story’s, Collingbors’s,
Sic IWilliam Afbton’s, Burdett’s, and Sit Henry Vane's
Indictment ;5 in thore, if he hath anfwered any
two of the Cafes cited; or if he hath done any
thing but refle€ on paft and late Times, and if
the Indiétment remain not good, both for Mat-
ter and Form, notwithftanding all thefe pretend-
ed Replies, Upon the whole, I defire the Rea-
der to perufe the Book cited; and to judge if
there be not Precedents enough unanfwerable to
jultify the Inditment in queftion, and that the Re.
corder gave a good Judgment upon the Verdict
that affirmed its Trathy grod fuit probandum.

To conclude, Since the Repliant is in love with
Horace, 1 would advife him to confider one Hint

of his,

— borum, putealgue Libonis

Mandabo ficcis Hor.

The third and laft Part of the Magifiracy and Government of England vindj-
cated, with Reafons for a general Aft of Indemnity, &ec.

T hath been the obferved Misfortune of moft

mix’d Governments, particularly of our own,
never long to enjoy the intire Friendfhip of all
its individual Subjects; the lowermolt Side hath
too frequently acquired the greateft Share of the
People’s Love, orat leaft Pity : IUs then no Point
of Wonder, that the Servants of former Crowns
fhould have incurred their Proportion of Envy,
Hatred and Reproach; and amongft zall thofe
none more obnoxious to it, than the M:nifters,
Officers, and Inftruments of Juftice ; for fuch are
the vitiated Sentiments of Perfons interefted in
all Suits, that the Vanquifh’d is certainly injured,
or thought or faid to be fo, which is ali one,
by the Perfons themfelves, their Friends or Re-
latives, their Patrons or Creatures. In Truth
there’s fcarce a Trial on the Plea or Crown
Side, but one Party, and fometimes both, do
leave the Court with a {windging Cur{e or two on
Judge, Counfel, Jury, Witnefles, and perhaps all
concerned ; upon which Account, it can never be
deemed a juftifiable, much lefs a commendable
and meritorious Employment, for Lawyers to
note an¢ report, and afterwards publifh to the
World, .he Clamours of fuch Malecontents, with
the Addition of Sarcafm inftead of Argument,
and blufhlefs Lyes inftead of Law and Precedents,

and all this under the Pretence of ferving their
Majefties and the Government; but’tis a mere
Pretence 3 for firft, it’s not thetr Province ; thefe
Publications are made by them, not as Legifla-
tors or Judges, but as private Perfons and one
of their Libels feems calculated only for private
Lucre, as either the Hopes of a Place, or In-
creafe of Pratice, by telling the Town, in the
firft and laft Pages, where the Author lives, of
what Profeflion, and how long {tandingy an Art
learn’d from fome of thofe exquifite Doctors in-
habiting towards the Fields,whofe Knowledge and
Converfation is pretended to be in Heaven: An-
other writes for Bread, and {cribbles that he may
eat, &Jc. Acthird, or rather the firft and prime
s infpi-ed with Venom and Revenge, even the
pure Spiriton’t; as one balk’d, he isangry ac all ;
and becaufe fome were not his true Friends,
he’s refolv’d to make Enemies of thofe who
defpife him, and of them the Number is great.

But fecondly,
It’s of no ufe to the prefent Government, for

Truth only can be a fure Bafis of Refpeét to that;
and in cafe of Slander, the Filth rebounds, and
the Dirt thrown moft furely turns on, and dawbs

their own Faces, efpecially when they arraign

thofe: as ignorant, whofe L.earning, Knowledge,
and
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and Judgment are fo clear and acknowledged,
as to render the Cenfors unworthy even of being
their Bag-bearers; the like when they cenfure
thofe as corrupt, whe have always boldly done
their Duty, even in Defiance of a Court Cabal,
or a popular Fa&ion ; who have always ddhered
to the old Englifo Law, and their juft Opinions
in it, tho’ Frowns from Whitehdll, or Clamours
from Wapping, tho’ Lampoons from Grub-fireet,
or a worle Ulage from an Obfervator, tho’ a Su-
perfedeas or a Take bim, &c, were the only Re-
ward they could expect for fuch their (formerly
called Puritanical, now Arbicrary) Juftice: Gen-
tlemen who never poll the Law (which the great
and good Sir Mat. Hale did truly call robbing the
Poor of Juftice) for the acquiring a Farm or an
Office, or a lumping Sum for Sale of 1t; who
never begg’d an Executorfhip for to gain a For-
tune ; Gentlemen who never gave ftrain’d Opi-
nions concerning the Revenue, when made for
their Clients the Farmers, but clamour’d at the
fame, when ufed by their King with more Mode-
ration ; Gentlemen who parted with their Places,
tho’ of Honour and Profit, rather than comply
with a Court-opinion or a Club-notion, when
others (I name nobody) offered intire and
everlafting Service, if they could have preceded
or fucceeded them, (Tetfte. ... apud 51, Fames’s,
and the City of Gloucefter) but miffing their Aim
then, as now they do, their Gall muft have a
Vent, and fo it hath with a Vengeance, when a
true and bold Jultice is made the Subject on’c:
The Reafon is plain, thofe Mens Repute is too
oreat for Truth, Probity, and Ulefulnefs: An
Eclipfe is neceflary, if poffible, for if otherwile,
the Defender will never be Keeper, the Remarker
Solicitor, nor the Gray’s-Inn Poet wear Scarlet in
Hules 5 their Hopes are but {mall, unlefs they can
poftpone all their Betters by Death, Commitments,
or that which 1s but little worfe, Reproach and
Slander ; but fome think their Sting grows weak,
for ’tis apparent, that there are a fort of Men,
who tho’ they might and did love his Majefty
when as Prince, yet do not, will not, cannot love
him, or any Man elfe, as King; and this is now
pretty plain, But thirdly,

Their Libels are criminal, and injurious to
common Juftice, for they create a Difrefpect and
Contempt upon all Judiciary Proceedings: To ar-
raign all paft is to excite a Sulpicion of all pre-
fent and future Adminiftrations 3 whereas Plowden
faith, fol. 38, It's a good and fure way to belicve
the laft Frdgmenty and if {o, ’tis plain what Name
the contrary Pra&ice deferves; befides, were it
otherwife, the Inftitution ‘of Judges and Courts
were vain, and our State, as Euglifomen, the moft
unfortunate; for we have no Rule but ex ore
Fudicum, or from particular Statutes, and of them
they are the Expofitors. Now let’s inquire which
is Law, the Defender’s Fancy in his Argument
wnter 5. and B, or the Judgment in the Exchequer-
Chamber, affirmed by the Lords. If the judi-
cial Refolution be fo, then the Publication of his
Argument was injudictous, and I am not to fol-
low him as my Guide ; but perhaps he’ll tell me,
That manifelt Reafon and good Lawyers ought
to govern me ; if fo, then I afk him, Who fhall
I follow in the E. of D.’s Cafe of a Capias pro fine
puis Fudgment, &c, whether the Eleven beft Law-
yers, or the Vote of the Houfe? If the latter, why
not {o in the former Cafe? and if otherwile, then
his Judgment was miftaken ; fo that quacuigue via

You, IIL
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data, there’s no Infallibility 1n this World, and
confequently no Excufe for private Cenfures of
publick Proceedings in Courts of Juftice : Befides,
the Books are pretty clear, that fuch things are
punifhable; but I leave the Reader to perufe them
at leifure. Then let us confider the Confufion
that muft enfue upon the publick countenancing
fuch a Prattice as thefe Scriblers have introdu-
ced; for if allowed on a Disbanded Judge, ’tis fo
on a Sitting one, for the Cafe is the fanie in re-
{pect of private Lawyers, who pretend to think
their Judgthents erroneous or corrupts but fure-
Iy both are unlawful. Befides all this; in the pre-
fent Cafe,

They have palpably wrefted the Law in divers
Inftances : 1 need name no more than the Indict.-
ment in queftion, which that it was legal and
good, moft Men do now agree, efpecially fince
the Dint of the Oppofal feems current only on the
Evidetice, with a Waiver of the other, and more
fince that Guards are proved lawful, and the Ob-
{ervator concedes it the moft Jegal Part of the
Procedure ; and the Juftice of Parliaments, &7r.
fuppofed written by the Defender, ftrains all its
Forces on the Evidence and the Times: And
their Follower, the Poet, in his new Nosicoufor-
mift, pag, 10. runs the fame way too: Only

There remains one Objection to the firft Vindi-
cation, which is, that it affirms, Words may be
Treafon within the twenty-fifth of Edw, 3. and
the Remarker challenges a Proof of ir, and afks
where it may be found; and the Nounconformift
quarrels at the Lawyer that did affert ir; and
fome others have done the fame ore teyus.

[ confefs, that the firft Sheet did publith theé
Affertion, but waived its Eviétion; for fear of a
ftrained Ufe of fuch Opinion to 1ll Purpofes, for
the ferving a Turn upon particular Occalions 3
nor had there been any more faid on it, but thac
their Confidence and Malice feems fo exorbitant
as to extort a Check ; for the Regulator is grown
fo confident of his own Knowledge, as to under-
value the greateft of Judoments; whereas his
Common-place-book affords us no Titles buct
thofe of Collufion and Malice prepenfe; and his
Pradtice hath been much of the fame Stamp, on-
ly that fometimes he hath added a little of the
Lunatick, as appears by his Rbymes, Propbecies;
Dreams, Politicks, and other Religionary Works,

To prove the Affertion, I depend not on the
Authority of the Senfe of the Commons Houfe,
1 Fac. 2. (tho’ let the Cryer for Jufltice, or who
elfe pleafes, contradict it) it was in Faé then af-
firmed and agreed unto, and upon that the ther
King’s Council and Courtiers defifted the Motion
and Profecution of a Bill to make Words, &,
But that’s a fupernumerary Argument, there’s
more than enough befides.

I am not to maintain, that all rank, malicious;,
grofs Words againft the King or Queen’s Perfon
are fuch, nor that whofoever drinks an Health to
our Sovereign Lord the People, or to the late
King Fames, is a ‘Traitor: But that Words figni-
ficative and expreflive of a prefent Intention to do
an A& to the King’s Deftruction, fuch Words de-
liberately, malicioufly, and adu:ifedly {poken, on
purpofe to accomplith [he_Df;mlfe of the King, as
by Promife of Money, with Importunity to com-
mit the Fact, may be an Over-fait to prove the
Imagination within 25 Edw. 3.

To evince this, let us think a litile ———x

and *twill be plain,
5 G 2 The
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The Words of this Statute are ¢lear, and of an
ealy Conftruttion, if we will allow thofe dull old
Thmes to fpeak Senfe.  They are to this Effeét
That if it hall compals or imagine the Death, e,
and de ceo provablement foit attamt per overt fail :
Now the Objection is this, That Words are not
Deeds within that Claufe; to this the Anfwer is
very clear ;5 for by all the grammatical and other
Rules for Interpretation of the Senfe of Words,
the latter Part of a Sentence 15 to be conftrued
(if uled by way of Oppofition) as oppelite to the
thing mentioned and intended in the foregoing
Part, and not as oppofed to every thing which
1t may ex i termini exclude in other Cales; and
this 1s an agreed Difference, both amonglt Di-
vines in Expofition of Sentences in Scripeure, and
Grammarians in almoft all Cafes whatloever. Now
tu apply this :

QOuert-fait 1s uled not 1n Oppolition to Words,
for there’s no fuch thing mentioned 3 but tis ad-
ded in Contradiftinétion o thar which was before
Ipeeified, wiz, Thoughts, and fuch are Imagina-
tion and Compafling ; and therefore Overs-fait
mult mean any open, manitelt ching as can truly
difcover thofe Thoughts, as may proveably at-
taint the Traitor of fuch his Imagination s and it
Is @ moft natural and proper Mode of Speech,
if they did intend, as moft undoubtedly they
did, that the Thought fhould be the thing pro-
hibited, then ’uis as plain they intended by the
Word Fait any Difcovery of {uch Thought by
Wordsor Attions; and lo faid Newlorin 19 H. 6.
‘That to tmagine the Death of the Kingts Trea-
{fon, tho’ he do no A& towards it, if fuch 1ma-
gination be difclofed, that it can be tried if he did
fo think and imagine. [f that Thoughts and Words
are mentioned both in a Sentence, and afterwards
Deeds in Oppofition, then the lalt wiil exclude
both the former; but here, when ufed only in
Coniradiftinétion with Thouglts, it fvems plainly
otherwife.  That 1" ed, when ufed 1n Oppofition
to Thought, doth include both Wordsand Adls,
none can deny; a toouland Inftances might be

given of 1t; and In the exaftelt Propricty of

Speech, Words are Deeds when and as contradi-
ftinguifh’d from Thoughts s for the Soul thinks,
cven as abilraétly confidered from the Body, but
Man never fpeaks without Action and Motion :
The Difference is pluin, and needs no LExplica-
tion. But farther : -

I would fam know, What isa Confult or Plot,
-but the mutual and reciprocal Declaration of two
or more Traitors Minds each to the other ? Each
declares his traiterous Imagination by Words, and
jo of an Agreement to commit the actual Mur.
der, ’us but a Declaration of their Minds by
Words each to the other, only they do happen to
agree. Now fuppofe one Man thinks and intends
to defiroy the King, and by Words doth willing-
ly, deliberately, and advifedly declare this to an-
other that 1s not of his Mind, tho’ by Miftake is
thought to be {iich, is not this the fame thing?
It a Man traiteroofly ofiers and promifes to an-
other a thoufand Founds to perpetrate the villair-
ous Act ; if he acept ir, and a parole Agree-
ment is made betiveen them accordingly, furely
the Apologifts for Treafon will agree that ro be
an Overt Thing, and both guilty, if it can be
proved by two Witneffes of Credit, Suppole
then the Party offered and promifed doth abhor
and refufe, will that make a- Diftintion ? If ic
does, ’us without a Difference: Perbaps the

The Magiftracy and Government

Word Confult will be called a iew Cant ; we know
wholfe Coin it 1s, and who gave 1t the firft Stamp
twas no lefs a Man than Sir #4lliam Fones, who
at the time of fuch his Invention was no Preroga-
tive Lawyer, tho’ confiderably fo in Times then
Jately paft: Nor is it imaginable what is the
Meaning of a Confpiracy or Plot to take away
the King’s Life, but a Communication by Words
between feveral Traitors concerning fuch A&,
and the Method of 1ts Accomplifhment, and a
Declaration by Words of each Man’s being fixed
in that Purpofe 5 which, if it be proved by fuffi-
cient Teftimony, will undoubtedly be an ‘Evi.
dence of a Compafling, &e. which is the Treafon
prohibited and punifhable ; nor can the Meeting
make it more fo, for they could not difcourfe, un-
lefs they met; and therefore *tis the Words only
thatare the manifelt Overs-Fait.  Nor doth Hugh
Pyne’s Cale, or the Refolution of the Judges there-
in, contradi¢t this, notwithftanding the Confidence
of the Remarker, that i did ; they only fay, that
the Words in that Cafe were not Treafon, that
thofe Words were not an Evidence of Compaffing,
that for thole Words he could not be indifted up-
on that Statute; but their Opinion doth plainly
imply, that had the Words been Evidence of 2
Compailing, Ge. as they were only flanderous and
reflective, it had been otherwife 5 and the Inflances
therein mentioned are full o this, as Fobn Quick’s
IndiCtment was only for Words to King Henry,
unlels ftanding up and fpeaking will alter the
Cafe: Thomas Kover’s, Fobun Clipfham’s, and Fobis
Mirfield’s, are all for Words, and fome others
there fpecified. Belides it’s obfervable, that in
molt Indi@tments on this Statute, fome Words
have been alledged in them as an Overt-fait 1o
demonftrate the Imagmation, which would be im-
pertinent, 1f the Law were thought otherwife, I
will not wfift on Collede’s, becaufe the Cafe hath
been cavilled at, tho’ with no Colour as to the
Indictment s Partof Patrick Harding’s Indi@ment
was lequendo prdlicavit s but I'll not dwell on that,
becaute foohthly drawn; but Arthur Crobagan’s
Cafe 1 Cro. Car. is pretty full, and for Words
and the Words of the Book are, That the traj-
terous Intent and Imagination of his Heart was
declared by his Words, and therefore held High
Freafon withinthe exprefs Provifion of 25 Edw. 3.
and upon his coming into £ngland he was arreft-
ed, &c. Now no Anfwer can be o this, but thag
he came into England 5 but the Werds only thew-
ed his Intent, and by that Buok the Words are
alledged as the Overs-fuit 5 befides the Cafe of
Blanchflower and Atwo:d, Mic, 5 Fac. 1. B. K. in
Yelverton’s Reports 107. per curiam, refolved, that
Words may be Treafon, and thar is an exprefs
Relolution ; for there was then no temporary Law
in Being concerning Parole Treafons, thar [ know
of. 'I'te Cafe of Berisford and Preflé, Rill. 8 Fac.
1. B. R, Ye'vert. 197.adjudged, That Treafon may
be committed by Speech as well as by A&, for
any thing which difcovers the Mind of a Man to
be-traiterous to his Sovereign, is capital to the
Pacty: Hitcham ad Brook Pafeh. 1 Car. v, Hutt, 53,
held.per cur. that the fpeaking of Treafon was
Treafon, and that ferme off index animi, as well as
Preaching or Writing 3 and no Man can doubt
but thofe are Als, and Speech is as much fo.
Befides, if the Confquence of the contrary
Dotrine be well confider’d, "twill appear to be
A plain Evafion of the Statute of 25 £dw. 3. as is

manifcft upon the Reading it: And che common
Books
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Books are full of this 5 for otherwife no Action
could lie for faying a Man hath fpoke Treafon.
But here’s enough faid to anfwer the Challenge,
Where’s the Authority for fuch an Affertion ? Tho
infinicely more might be faid for it 5 pay, ’tis as
eafly to dum-found the conerary, as ’tis to tran-
{crive Law Cafes.  If this doth not give them Sa-
tistaction, they fhall remain unfatisfied for me, Il
plague the World no more with writing on this
dull, flat, unprofitable Subject, Crown Law, left
I thould provoke our new Scriblers to double
the Plague by their Replies: If they attempt an
Anfwer, I’ll leave the Tobacconift and Grocer to
confute them : And unlefs 2 Trunk or Band-box
chance to bring them to my View, Pl never be
tempred 1o read them 5 and of thisthey may al-
fure themfelves, I fay it to compliment the
Reader with Patience to perufe the reft of the
Sheet, being afcertained never to hear. more on’,
at leaft not trom this Hand.

Some perhaps may wonder at the Reafon of
the Publication of thele Sheets, and conceive them
the Produét of Malice on one Side, as thole vi-
rulent Pamphlets are onthe other : To folve that
Scruple, I need only repeat the Reafons alledged
in the firlt 5 bura Repetition 1s damnably dull, as
well as cedious and wklome: DMl cherefore add a
new one, and that’s to fhew the Reafonablenefs as
wellas the Neceflity of a general, indefinite, {peedy
At of Oblivion; for though the Blood-hounds
fret, and hoff, and bounce, as if all their Mad-
nefs and Rage were founded on a true Bafis; yet
“tis apparent from the Premifes, that their Foun-
dation is falfe, and the Law 1s dire& and plain
in their Teeth, and doth and will juftify in moft
of the Particulars, at which they foam their Curfes
and Ixecrations., Reafon therefore, as well as
Neceility, injoinsa Silence asto what is paft, for
otherwife the Kingdom can never have its defired
Sarisfaction s For in Points juftifiable, or at leaft
doubtful, the Juftice of infli¢ting Punifhments can
never be vindicated. Did I call them Punithments?
I beg the Reader’s Pardon for the Impropriety ;
however Il not name their proper Term, but
with Calmnefs endeavour to evince three Things:

1. That it would be grateful to the Nation in
general, and every good Man in particular, ~ 2.
Conducing to the Settlement and Interelt of the
prefent Government, And lattly, That *ts con-
filtent with, and promotive of, the higheft and
truelt Juftice.

Firft, The Nation did and doth expe& it, for
Revenge is never natural but when frefhly purfued,
and Time wears off the Senfe of Injuries, by
the Intervention of new ones either real or imagi-
nary, which isall one asto this Purpofe: The For-
ror of any Crime, or at leaft the Deteflation of
the Criminal, grows faint and languid upon the
Removal of the Objett, efpecially if Time inter-
pofes with the Acceffion of prefent Fears, which
at prefent do more affect us than greater, if more
diftant. It can never cherefore be thought the
Lielire of the People of England, to have their
Neighbours or Acquaintance harafs’d and per-
{ecuted by Fines, Confilcations, Imprifonments,
Marks of Difgrace, or the like, for A&ions done
%the laft or former Reigns, about which the

orld hath been fo much divided, if lawful or
not: Befides, that this was the general Expe@a-
tion of the Kingdom on the new Settlement, or
at leaft the Coronation, of which Nature there
aever was an Inftance before this without an Aé&
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of Grace ; and it is moft plain, that none are Ad-
verfaries to it, but the Republicans and the Faco-
bites, not for that they need it not, as I fhall
fhew anon, but for different Ends; each drives
at and withesa Change, it matters not to what;
for if to the latter, the other hopes a Common-
wealth will be the more defirable: If the Repub-
lican fucceeds, then the other believes a Refto-
ration the more eafy 5 bur both diflike the pre.
fent, and therefore dread a Settlement, and confe-
quently dread the People’s Satisfaction and Quiet
under their Majefties, and confequently dread an
Act of Indemnity : *T'is true, the Cry for Ven-
geance 1s loud, but ’tis only from thefe two Cor-
ners ;3 which leads to the fecond Particulat, That

It will eftablifh and promote the Intereft of
the prefent Government: While the popular Bul-
ly s tull of his Damme’s and Menaces, there’s
certainlyDanger, and where there’sDanger, there’s
Fear 3 now Fear caufes an Averfion, and Aver-
fion begets Hatred ; and the Objeét of it is that
from whence the fuppofed Danger arifes, which
is from the Government irritated by the Venom
and Fury of thofe hot-headed Animals: Whatfo-
ever hath Power and Will to hurt me, muft and
will be abhorr’d; and though none are immediate
actual Patients, yet the being poflibly obnoxi-
ous to it, and the want of Security for the con-
trary, doth of Necellity cool their Refpect to the
prefent Power, under which they are not fafe 3
and this tempts them and their Friendsupon Con-
trivances and Attempts of Danger, both tothem-
felves and the Publick ;3 and Danger by the At
tempt 1s no Difcouragement where the like Dan-
ger attends their Forbearance: And this is
of Weight, unlefs Cromwell’s Politicks be thoughs
Chriftian, to cherith and promote a Plot, as of
Advantage to Settlement, if reafonably difcovered,
and {ubtilly managed ; but however °tis as true,
that Enemies who are defperate, ought never to
be thought inconfiderable 5 for they may fhake
and batter what they can’t deftroy, they may do
Mifchief, though they can’t work Ruin, to their
Adverfaries 3 upon which Account, the Tempta.
tion of continual impending Danger 1s fit to be
removed, Befides,

The Want of Security, and the Fear of Dan-
ger, making Men uneafy in their Thoughts, re-
plenifhes them with Complaints and Murmurs at
every aukward Action, or fuppofed Mifcarriage, of
the Government feared 3 it makes them Mutineers
at publick Taxes and Impofitions, partly becauie
they think it ftrengthens and increafes the Power
of hurting them, and partly becaufe it {ponges
and bleeds them of that, which they fear an Oc-
cafion of themfcives to bribe Black-rods, Ser-
oeants at Arms, and other Gaolers with; and n
a Conjunéture when extraordinary Aids are indif-
penfably requifice, no Temptarion to Complaint
is deferving of -Countenance; belides, that it
cramps Trade, and difcourages Projeés for pub-
lick Good, €9¢. But farther, t’s the living, not
the dead,. the happy, contented, and chearful,
and free, not the opprefled, miferable, forlorn,
or imprifoned Subjeét, that doth Service to the
Crown and the Publick.

It hinders all fuch as are thought to be {o ob-
noxious from any bold Effays for the Ufe of the
prefent Government ; for that if Succefs be the
Attendant of fuch their Attempt, they continue
unfafe notwithftanding ; for no Man wil] adven-

ture an Hazard to fecure that ‘Authority, which
he
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he is not fure will make him fafe, if he doth un-
dertake the prefent Adventure, and efcapes that
Danger, and performs the Service ; {o that Self-
prefervation renders it their Policy to unhinge
themfelves from, or to be fhy of the prefent Pow-
er ; of which a confiderable Number might prove
ufcful Friends, which are now Neuters at leaft,
if not Enemies,

It’s oblervable 1n all foreign Policies, either
to work a total Extirpation of the whole Party,
or an univerfal Indemnity, after {o grand a Revo-
tution as this was; the former is not to be pra-
¢tis’d here, for two Reafons: 1. Becaufe we want
People: 2. Many of our Friends muft be banifh-
ed too, for divers of the fuppofed Criminals were
inftrumental to the prefent Change, Gc. Ergo the
latter only is; and can be moft advifable; for
once I'll fuppofe their Numbers but {mall, in
Comparifon to the Saints and Innocents (if any
{uch there are in the Nation); yet under our pre-
fent Circumftances, all are to be obliged as
Friends that poffibly may ; but if the thirteen
Heads, with the Surrenderers Claufe, and all its
and their Subdivilions had been reduced into a
Law, in che defigned A&t of Attainder, one third
at Jeaft of the Nation had been involved, who,
with their difobliged Relatives and Dependants,
is not fo contemptible a Flock, though but of
Sheep for the Slaughter. Befides,

It’s impolitick as well as unjuft to deny or de-
lay it to thofe who have fubmitted to the Govern-
ment, yielded it Obedience, and quietly bore its
publickCharges according to their Proportion,and
yet give a free, full, and general Pardon both in
Scotland and Jreland, to all chat took up Arms, for
all cheir Sins then paft and prefent: It provokes
the former to repent their Non-concurrence with
the latter, for ’twas but refuming their Quiet and
Submiffion at Pleafure, and then they were fafe,
which now they are not, but under continued
Menaces and Dangers of both, as appears in their
being baited by every barking Cur, that can but
write with Gall i his Ink, or {peak witha Damme
in his Mouth,

Experience farther tells us, that nothing turns
or changes the Humour of the Englifs Com-
moner, like Rage, Inlolence, and Crueley in their
Fellow-Subjelts, when made Superiors, and fuch
is raking 1nto old Sores thought to be ; it matters
not whether juftly or no as to this Purpole, the
Effe&t is generally fuch : The Star-chamber in
Car. 1. his Time, the Major-generals in Crom-
well’s : 'The Tophamizing of Abhorrers in Car. 2.
his Time : The Weftern Campaign, and the other
criminal Profecutions in the Beginning of Fac. 2.
I fay, all the Violences ufed in thefe feveral Pertods
(and yet they had their refpective Provocations)
did moft notorioufly alter the Kidney of the Com-
mons, and made even their once beloved firlt
dreadful and terrible, then odious and loathfome ;
they produced confiderable Changes in their {e.-
veral Confequences: I could come nearer Home,
even to the teazing of Moore and North, and
other Citizens of Londenn, which firlt turn’d the
Stomach of that City, as 15 now apparent ; but

Sar verbum, (£c.  But farther,
The want of this renders both the Policy and

Honour of the great Bellowers for Vengeance to
be juftly fufpected: 1. Their Honour in taking
Care of their own Servants, for all their Exceffes
upon the Revolution, and oppofing the In-
demnity of all others, as by the ACt appears,

-that the Affociation in
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2. Their Policy ; for that it’s bbfervable in Story,
Queen Lliz, Time, was

under a Proteftant Prince for the Proteftant Re-
ligion, and no il Succefs attended 1t; yet thofe
wife Anceftors of outs thought fit to fecure thems
felves, by turning the Affociation into a Law,
and a general At of Indemnity § 1 do not fay
they needed it, but the Affociators in that Reign
thought it needful 5 and ’us very confiderable,
that in no Reign was there more Peace and Quiet
than in Hers, and in none were there ever more
free and general Pardons; and in truth the latter
was the Occafion of the formers for when Men
are once fafe and quiet, no fmall Temptations
will provoke any more Adventures, though they
like another better, yet Men being ealy are ge-
nerally contented. There was one free and ge-
neral Pardon of the Queen’s at firly confirmed,
5 Eliz, cap, 11. another 8 Ehiz.cap. 18, 13 iz, cap,
28, 18 Eliz.cap.24. 23 Lliz.cap. i6. 27 Llz. cap,
20. 29 £z, cap.9. 31 Bhz.cap. 16, 35 Lfiz, cap,
14, 39 Eliz.cap. 28, 43 Eliz.cap. 19. Licven in
Number, and never five Years without a Parlia-
ment-Pardon, and this made Parltaments and
Crowns the Darlings and Defire of the People,
Befides, 1’s the Intereft of each Party amongit us,
though {fome don’t fee it; the #hig ought 1o
promote It for two Reafons: 1. Leit being the
lefler Part he chance to feel the Want of it, and
for that he hath given fome Provocation, 2. That
if it be the greater, the Memory of his Venge-
ance and Fury may be forgotten, and himfelf re-
fiored to the good Opinion of the reft of Mun-
kind, by one Act at leaft of good Nature: The
Tory ought to purfue the fame Meafures, and
much for the fame Reafons, for his Top-gallantry
hath been, and if re-praftifed, will be again as
odious and loathfome to the moderate and good,
as ever It was, or as the others could be. Tem-
per therefore is now the Game, anda Veil over
all that’s paft, is certainly the moflt Politick,
efpecially confidering the Multitude of the fup-
pofed Criminals, and the Juftice of their feveral
Excufes, which comes nexr. For,

Laftly, It’s confiftent with, and promotive of
the true and higheft Juftice ; for in moft of the
Cafes the Law was doubtful, and to punifh Opi-
nion 1n Matter of Law is as unjuft, as to perfe-
cate Miftakes 1n Matters of Religion is unchri-
ftian ; and new Laws for Government de furturo
are more agreeable to natural Equity, than a
retrofpective Furys that it was doubcful, is
plam, the modern Scriblers have {ufficiently prov-
ed it, In two of the Cafes cited they differ them-
felves, for Dr, §tory’s Cafle, the Defender cries, ’tis
not Law, the Remarker agrees ’tis, and that he
was well hanged 3 for Pluniet’s Cafe, the Defen-
der cries, he was well hanged, for there was
Treafon enough in his Charge, the Remarker in-
{inuates as if he {uffered hardly ; now, what fhall
a httle Lawyer believe between thefe two great
Bodies of Learning? The like may be faid of
Soames’s Cafe, and the other above-mentioned,
But what is more: In the voluminous Argument
againlt the Difpenfing Power, owned by Sir R, 4.
he doth concede, that there are fome Preroga-
tives fo perfonally and infeparably inherent in the
Crown, that no A& of Parliament can cramp
or diminifh, or at leaft take away ; and that be-
ing granted, DP’m fure all that the reft of the
Book fays can never make that a plain Cafe, and

in truth his own Argoment fhews and leaves
it
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: o table Points and if that were doubtful,
:etv:r;j lﬁ[r;grticqlqr elfc may wellk be buried in. Ob-
livion ; befides, in Cafes of Conftruction, the Na-
rure of the thing admits (_}F no Doubt, and then
here’s no Colour for Punifbment. Befides,

In refpect of inferior Perfons, by our Confti-
tution, they are obliged to fubmit to and _follt?w
IVeftminfler-ball, which is the Lex loguens Angliee,
and when all thefe Things are duly confidered,
‘here will remain but few grand execrable Cri-
minals, who are fit to be made Examples of, on-
ly to tickle fome, aggrieve others, and terrify
none s for that will be the Confequence; for
that’s the Cafe of all Violence, where the Juftice
of the Thing is not clear and undoubted. Then
for Exceptions _ ,

Let us think a little : Is it reafonable that fome
(hould fuffer for not being afraid of Punilhments
never declared or promu]gatcd, and others fhould
efcape, becaufe their Countenances are more fawn-
inz, or that by Confent their Relations have play’d
on theother Stde, or that their fwindging Fortunes
enable them to fcatter Mice for their perfonal
Indemnity, or that they have had the lucky Prin-
ciple of being faithful to all Changes, and true to
nothing elfe, or that they have been forward to
fubvert their old Mafter, after their Fire and Fol-
Jy had ruined him, and endangered themielves?
Thefe and fuch-like are no Pleas for Juftice, and
yet this is the Cafe. Farther,

The Drift is to magnify and aggrandize Pu-
nithments by Bill, which by the ftanding Laws
and common Juftice of the Realm could not be
inflicted; and they urge two Reafons for it: 1.
Their particular Pardons will otherwife excule
them. To that I anfwer, Either they are valid
in Law, or not 5 if not, there’s no need of Bills;
if they are valid in Law, the fame Law and Ju-
ftice of the Land injoin their Allowance; even the
fame Law by which the Country-man plows
his Land, the Gentleman receives his Rent, the
Trader recovers his Debt, and the Senator f{its in
the Houfe 5 and by the fame Reafon that thele
enjoy their Properties, the Criminal ought to
have his Pardon allowed, for one’s a Right ac-
crued by the Law, as well as the other, 2. The
common Channel is teo {mooth 3 Severity is {fome-
times neceflary, and that now, if ever; and there-
fore the legiflative Authority ought to exert its
Power, and punith according to Demerit. To
anfwer that, I fay, either they are no Offences
by Law, and there needs a Bill to make them
fuch, and infli¢ Evils upon them as fuch; or
clfe they are Offences, but deferve a greater Pu-
nifhment than a common Court may pronounce:
Now, if the firft be the Cafe, then I’'m fure ’tis
rank, palpable, tyrannical Injuftice, and that’s the
Plague of living under an arbitrary Power, for
none can know what’s not criminal : If they mean
the latter, as I fuppofe they do, then I aik, to what
End were Punithments invented in Sacieties, but
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how could that Confequence be expected, when
the Penalty was never known before *tis infliCted?.
And to infli& an Evil afterwards, which was not
known before, is t0. make a Man {uffer that which
he could not fear, becaufe he could not know ir,
and; this becaufe he did not fear it: And the
Juftice of that is plain_too, |

I agree with the Satirifts, that there are fome
Precedents of this laft Method of proceeding, but
moft of them are repealed ; P’ll name two that are
{o, the Earl of Strafford’s, which the very Law it-
felf did injoin Poflerity not to obferve, or follow,
or do the like. I can’t forget one Expreflion of
his, to this Effet, upon the Trial: If there be an
Error in a Judge, fo that he give a Sentence
otherwife than a Man of better Underftanding
conceives Realon for, there’s no Caufe the Oftence
fhouid be heightened, becaufe he was not o wife
a Man as he might have been, nor {o underftand-
ing as another; which if allowed, will make it
more cligible to follow a Plow than ferve a Govern-
ment, to dig in a Ditch than bear an Office ; for
all Men ftand obnoxious to the Conftructions and
Paffions of fucceeding Times. There’s one In-
{tance more, and that was Sir Tho. Haxey’s, who
was attainted for Trealon, for bringing in a Bill
into the Commons FHoufe againft the Prerogative,
though while and as a Member: I fuppoie the
Sparks wili not much applaud the Jultice of that
Procedure for their own fakes ; but, as I faid be-
fore, that, and moft others of their Precedents,
were repealed, when a cooler Afiembly met upon
the next Seflion, and fo was Haxey’s, in 1 Hen, 4.
Cott. abr. rec, 362, 363.

But if Vengeance be requifite, it ought to be
without refpect of Perfons, the Fuflice of it ought
to be impartial, true, and Catholick : And then
come 1n the Penfioners and Surrenderers, the
Regulators and Promifers, the old High Commil-
fioners, and the new Creed-makers, ¢, and,
God knows, guis non, &c. To conclude, our
Saviour’s Rule, if obferved, will be the moft in-
fallible Indemnity that can be contrivad, and that
15, jobuvill. 7, Let bim that is without Sin among f#
voity caft the firft Stone.  And in truth a Cenfor of
the Manners of others ought himfelf to be pure,
ciean, and innocent, s oemni re quacungue 3 and
if there be no Danger but from fuch, I am fure
there’s no Danger at all; and that it thould be
fo, is the trueft Jultice in the World, guod fuit
probandum,

Pll not mention the Argument from the Va-
cancy, that the Government was diflolved, every
thing reduced into its primitive State of Nature,
all Power devolved into Individuals, and the Par-
ticulars only to provide for themfelves by a new
Conrtralt; for if fo, there’s yer no new Confent
for Punifhment of Adts done before the Diffolu-
tion, and confequently Revenge, for that is at an
End ; Indemnity therefore onght to be promoted
by thofe who made that Vote, for otherwife their

to reftrain Men from doing particular Aétions, Truth may be fufpetted, &,

through the Power and Influence of Fear? And

The
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The Lord Ruflel's Inunocency

The Lord Ruflel's Inmocency further defended s in anfwer to the Magifracy

and Governmnent of England windicated,

HERE 15 a Pamphlet very lately publifhed,
which ftyles idelf, The Magifiracy and Go-
vernment of England wvindicated,

It appears by the following Part of the Title,
to be no lefs than a Fuffification of the Proceediugs
agatitft Criminals 5 tmpudently declaring, in plain
and exprefs Words, as alfo by all his fublequent
Difcourfe, That by the Crimmal he means the
late Lord Reffel, Pag. 2. Column 2. in the middle
of it.

And the Author does profefledly own, That
the Book 1s written by way of Anfwer to a {mall
Dicourfe or Argument Jately printed, which
bears the Title of A Defence of the late Lord Ruf-
{el’s Tanocene.

It araues a tran{cendent Boldnefs in this An-
fwerer, to call this Noble Lord a Criminzal, and to
juftify thofe Proceedings againft him, which all
honelt Men cver accounted no lefs than Murder,
under a Pretence and Colour of a legal & roceed-
g, and to prefume to publith fuch a Dilcourfe
as this, afrer the Kino and the Two Houles of
Parllament kave, by the meft folemn Judgment
that can be given, pronounced that Noble .ord
to have been innocent; and thereby have done
to great Right to his Memory, and that with {o
high a Zeal, and fo mighty @ Concernment for
him, as the hke cannot be fhewn in former Pre-

cedents.
It 15 moft evident, that the Author was com-

poling this fcandalous Libel even when he very
well knew the Bill was brought down from the
Lords to the Commons, for reverfing this Noble
Lord’s Attainder; and the Author could not but
oblerve with wh1t Zeal and Affeétion the Bill
was entertained at 1its firlt Entrance into that

Houfe,
The Author, | endeavouring to conceal him-

felt, 15 from thence, as he plainly profefies, ¢n-
couraged to take the more Liberty to lay about
him 1n the dark, (as he fanfies) and thinks to
efcape unfeen; and not only (trikes at the Author
of the Lord Ruffel’s Defence, but, as far as in
him lies, wounds that Noble Lord in his Honour,
whole Juftificatton and Defence was lo under-
taken, and labours to overthrow that Right and
Juftice that hath been done by the fupreme Au-
thority of the Nation.

This 1s no way agreeable to a noble and gene.
rous Soul, to come behind a Man and {trike him ;
it rather follows the Example of that devilifh
Powder-plof, to deftroy and blow up the King,
and both Houfes, and to do it in {uch a clofe and
clandeltine way, as it fhould not be known twho
hurt them s for he was too much a Coward to {et
his Name to 1t,

But it 15 very eafly to tell you what are the firft
Letters of this Author’s Name, without cafting
of a Figure. His Argument in Law plainly fpeaks
his Profeﬂlor and whn Robe he wearsy and his
Style and Phrafe of fpeaking having appear’d in
fo many noted Trials, as do 1n fo. many vifible
and legible Charadters difclofe the Author 3 SirR.S.
does under his Hand readily and utterly dilclaim
it, and is heartily believ’d in what he fays.

This {landerous Author acknowledges, that up-
on the Lord Ruffels Trial, fome blamed the Jury,

moit cenfured the Witnefles, but very few ar-
raigned the Counfe! or Court,  Heie it evidently
appears how our Author is concerned, frit for
the Counfcl, and then the Court; and S.f..f hath
CLe Prr:h:rcncc, tho’ 1t be here with a2 B each of
good Manners to name the Couniel before the
Court.

Page 1. He takesir hemouﬂy, that any Gentle-
man of the Long Robe thould appear in Print to
ridicule therr own Profeflion 5 this grofsly fpeaks
our Aathor one that was of Counfel in the Trial.
£ty Brute?

If it had been an open Enemy, a Doflor of
the Commons exercifing his Wit and Raillery
on the Common Law Proceedings, then (as he
exprefles himfelt) this Author could have borne
1t; but he did not mmagine thar Satires and In-
vectives upon paft Proceedings fhould be wric
by Lawyers,

In Repl to which it may be juﬂly fard, That
when Lawyers will make ufe of their Wit and
INhetorick, as this Anlwerer has done, to bol-
fter up an unjuft and revengeful Proceeding, and
out of ambitous Deligns, to get or continue in
Favour, and to gain greater Preferment, or fhew
their Parts, will engage in Caules of Blood, and
help to deftroy the Innocent, and be inftrumen-
tal 1n {ubverting the Laws and Government, it is
cvery Lawyer’s Duty, as far as 1 hin lies, to
vindicate the Profeffion, by utterly diiclaiming
and abhorring all fuch Pradtices: And the De-
fender can appeal to all that have known his Con-
verlation for above thefe forty Years and under,
whether ever he ufed any fuch pitiful, mean and
ungenerous Arts and Methods, better becoming
the Stage than a Court of Juftice; and whether
he did nor, when 1t was in his Power, confltantly
reftrain and condemn that fcandalous and dif-
graceful Way of Practice.  And he can as freely
appeal to all that will be at the Pains to read
his printed Argument, (which this concealed Au-
thor fo unjuftly cenfures) whether any fuch bitter
reviling and revengetul Humour appears in any
Part of what he fo publifl’d, or the leaft re-
flecting on any particular Perlon, but only in the
ceneral,and no further than the mere Juftice of the
Caufe did extort from him; fo far was he from
this Author’s fcurrilous and rude Courfe of re-
fleting upon any Perfon’s private Converfation ;
but fome Mens Faculries lie this Way, and they
are very well known, tho’ after fuch manifelt
and grofs Provocations, that have been given by
this Author, and fuch publick and {candalous A¢t-
ings of ,his in the Eye of the World, it might

Juitly be faid with the Poer:

Difficile eft Satiras non feribere,

The Author of this Anfwer, in his firft Para-
graph, would have the World believe, that he
writes upon no other Deflign than to fupport Ma-
giftracy, and the Government 5 a noble Theme! (as he
terms i), LEvery Man knows what fort of Go-
vernment he Jabour’d to fupport butr the other
Day, and how far he was inftrumental 1n it ; but
it is rather thought fit to leave him to a general
Aét of Indemnity and Oblivion, than take any

Revenge upan him.
He




farther Vindicated, &c.

He feems to allow the Lord Ruffel’s Defender,
in his fourth Paragraph, to be an Author of
Age, Expenence, Figure, and Learning (but he
will not fay Candour or Honefty). ‘Thus he
WrILES,

The Lord Ruffel’s Defender is very glad he hath
o little of this Adverfary’s Commendation, for
it would gain but fmall Efteem amongft Men of
true Worth, to be commended by him. It
might be faid to him, with the Philofopher upon
the like Occafion, being commended by an in-
famous Perfon, What Il bave I done, that thou
fhouldeft thus commeind me ? Yet that Candour and
Honclty, which he covertly refufes to allow, is
that which the Lord Ruffe’s Defender prefers be-
fore all this Aufwerer’s mercenary Wit and Rhe-
torick,

In his fifth Paragraph he judges the Lord Ru/ffe!
very unfortunate to fall under the Accufation of
Treafon ; and fays, that noble Lord was moft piued
of any under thofe Circumftances.

That noble Lord’s Misfortune (among
reply. other Things) was his falling under the
Lath of fo bitter and fharp a Tongue as
yours, who, however you feem now to mention
that Lord with Pity, had then no Pity for him,
but ufed him with Severity, as may appear by
your own printed Narrative of that Trial, and
your Rhetorical Flourifhes in 2 Cafe of innocent
Blood, which contributed in an high Degree to
inveigle the Jury, and bring that noble Lord to
the Scaffold.

He confidently fays in the fame Paragraph, that
in Truth the Fairnefs and Indifferency of that Trial
was [uch, that bis own Relations were pleafed,

How untrue this 1s, in both the Parts of

Reply. it, that the Trial was very fair and indiffe-

rent, and that his neareflt Relations were

highly exafperated and oftended, fhall appear be-
fore we part.

In the fixth Paragraph of his Sheet, he com-
piains, that the Meinory of that unfortunate Gentle-
sian was received by the Prb.ication of the Defeice
of bis Tnnoceircy.

Why, what Hurt in the reviving of his Me-
mory ? His Memory 1s precious, he died a Martyr
for his Religion, and for the Rights and Liberties
of his Country, and {ell a Sacrifice under cruel and
mercilels Hands.

It is indeed this Aufeverer’s Confcience that flies
In lns Face; the reviving of this noble Lord’s
Memory fpeaks Terror and Amazement to the
snfwerer. Thus did bloody Herod, when he heard
of the Fame of 7efus, he prefently cries out, This
is John, whomn I beheaded.

He does prepare himfelf to make ufe of 7udecent
or difrefpeliful Language, (as himfelf expreiles it)
and comforts himfelt with the Thought, that his
Name thall not be known. A pitiful and unmanly
Dealing, not beconiing a Perfon pretending to In-
genuity, The Lord Reffe!’s Defender dealt other-
wife, and owns his Name, and will let the World
know what this Aufwerer is.

In the four next enfuing Paragraphs, he is much
to feek for what End and Purpofe the Lord Ruffel’s
Defence was printed in that Pamphlet (as his
wonted Rhetorick thinks fit to call it).

It could not be (as he moft contemptuoufly fays)
for Confumption of Paper.

Nor for the Bookfeller’s Profit, for a Reafon to
be guefs’d at,

Vor. IiL
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Forbear, for Shame, to ufe thefe fly and filly
Intimations ; they are fitter for School-boys, or
the Mountebank’s Stage, or for Billinfpate, than
for a Man of your Figure ; one may be athdmed
to have any Difpute with fuch an Empirick, or
rather a jefting and jeering Merry-Andrew. Pray
keep this Sport {or the next Bartholoinciv Fair, and
learn more Gravity and Civility.

It could not be (as he farther proceeds upon
the fame Inquiry ) for the fake of the Lord Ruf-
fel’s Memory, or any of his furviving Relations ;
for what was written In the Lord Kzffel’s Defence,
15 (fays he ) but a painting to the Life the too
deep Concern of that noble Lord, in a weak as
well as criminal Enterprize,

This is wonderful Boldnefs and Daring in this
Aifewerer, 1l to pronounce hin a Criminal, (that
noble Lord) whom the fupreme Power of the Na-
tion, and the higheft Judicature and Authoriry,
have adjudged innocent.  And yet he has the Im-
pudence to intitle his undutiful Pamphlet, The Aa-
gifiracy and Geuvernment of England vindicoted »
And to publifh this, after he, as well as any Man,
knew that the Act of Parliament had pals’d, af-
ferting the Innccency of that noble Lord, and the
Barbarity and Inpuftice of the Proceedings againt
him 3 wherein this wifwerer had fo grear an Hand,
and {o bitter and fharp a Tongue,

One would think, that an ordinary Wit might
have ferved to put him in Mind, that as yet there
1s no Act of gencral Pardon and Indemnity pafs’d
And who knows upon whom the great Exception
may light ?

But he gives a very juft Occafion to the Lord
Ruffel’s Defender, to let the World know for what
End and Purpofe he long fince writ, and {o lately
printed, {o defpifed a Pamphlet; by which, ever
his Adver{ary may be convinced, it was not mere-
ly for Confumption of Paper, or for the Book-
fcller’s Profit, but truly for the fake of that Lord’s
Memory, mn aflerting his Innocency, and atr the
Delire, and for the fake, of his furviving Relations.
And for the Truth of what is thus afirm’d, he
does appeal to thofe noble Relations of his who are
yet alive,

While that noble Lord was upon his Trial, or
very foon after, there came a Letter to his De-
fender’s Hand, who was then in the Country, near
eighty Miles from L ¢idosr, and this from a Perfon
of great Honour, and one of the neareft Rela-
tions to that noble Lord, requefting the Author
of his Defence to afford the beft Advice he could :
and accordingly he heartlly and freely gave it:
Much of which does appcar by what s printed by
him.

This was not the only Letter he received from
that Lord’s great Relations, upon that fad Occa-
fion: But after that blocdy Stroke had been given,
a Paper was publithed, as the Speech intended by
that dymg Lord.

In Anfwer to which, the now .{ufoere and Ad-
verfary (as 1s too evident) did publifh his firlt
Pamphlet, intitled, ## £utidote cecinft Poifon; com-
poled (to ufe his own Words) of fome Remarks
upon the Paper printed by the Direction of the
Lady Ruffel, and mentioned to have been deliver’d
by the lord Ruffel to the Shenils at the Place of
the Execution.  Thus far of the Title of that pre-
tended Aitidete.

In the latter End of his fecond Page, that which
1s mentioned n the Difcourfe cut of his Pam-
phlet called the sutidose, and which is barely

5 H reprated




fepedted in otder to be anfivered and confuted,

he grofsly miftakes in this latter Pamphlet, and
falfely affirms, it is admitted to be true ; and

from thence endeavours to have the Lord I«f:gﬁ’l’s

Defender underftood as arguing againft the Lord
Reffel, and acknowledging his Guile : ‘Which 1s
a very unworthy way of dealing by this pre-
tended Anfivercr, but eafily difcern’d by any wary
and intelligent Reader, Nay, this Arfiverer him-
foIf immediately after, before he is aware, clears
the Lord Ruffel’s Defender again from the Impu-
ration, by taking Notice, that the Defender of the
Lord Rufjel endeavours to invahdate the Credi-
bility of the Lvidence given agamit the Lord
Ruffel. | |

This Reply declines the taking Notice of many
of this Jnfceres Paragraphs, that are fpent merely
in vilifying the Lord Rufiel's Defender, 1t beng
obvious, that they were intended only to render
mean and contemptible the Perfon he undertakes
to anfwer ; it being beneath this Keply to repeat
them, and to follow the Aiufiwercr in his rude and
fcurrilous way of writng,

it was mdeed no Secret to the Learned, that
2 Varlance berween the Indictment and the lvi-
dence mighe be alledged on the Geueral Iffne
nor that T#cajon, and the Mifprifioi of 1r, are
different Crimes ; nor that Preofs of Treaton
muft not be by Hecarfay nor Argument only ;
nor that lefs than two Wimefles are not to be
Mow’d for Proof of that Crime ; nor thar the

“Wineffes ought to be credible : But thefe are

not fo generally known to fuch as are not pro-
{efs’d Lawvers, and may be ufetully remember’d
to fuch as are brought upon their Trials for their
Lives, and are denied the Help of Council when
they moft need it, and are apt to be more under
2 Confternation, when they are befet with fuch
fad Apprehentions of their Daljg&r, aed baited
ar by a Multitude of crafty Wirs, and {uch as
abufe their Parts and Lloguence to deftroy the
Innocent, and the Court (it may be; not always
fo indifferent &5 ¢ icy fhould be.  And thefe ufcful
and well-ntended Afliftances, as are ordinary and
ufelefs, as the pretended Aufwerer would reprefent
them, were very thankfully entertain’d, and made
ufe of by feveral Perfons of great Abilities, and
of the beft Quality, who afterwards fell under
the like cruel and malicious Profecution 3 but they
were no profefs’d Lawyers.  And molt of thefe
are fhll living, and will and do teftify the Truth
hereot.

‘The Aufcerer, in his fourth Page, falls to argue
the Points in Law upon the great Head and Ticle

of Trealon.
This Reply forbears to repeat what the i

froerer fays upon this Subjeft, or to repeat what

this Repliant has formerly printed, bur therein
refers him{elf to what is fo printed.

Only finds it necefiary to ftate the Pomt m
Queftion in as few and plan Words as he can,
and leave it to any imparcal Reader to judge
of it.

The great Statute of Treafon, w7z, thet of the
the 25th of Edw. 3. was the only Statute upon
which the Lord Ruffe/ was indited 5 and this is
acknowledg’d and profels’d by the Attorney Ge-
neral, as appears by the printed Narratve of the
Trial, and he could beft know his own IMein-
ing. |

They could not proceed againdt the Lord Kuffe/

upon the late Statute of Treafons, made m the

L5

7he Loid RLﬁTeTf fizﬁote;@

13th of Car. 2. for that Statute limits the Profe-
cation to a certain Trime after the Treafon com-
mitted, which was elaps’d in the Lord Ruffel’s
Cafe: -

Now the Statute of 25 Ldw. 3. does fpecify
and enumerate the {everal and particnlar Heads,
and Sorts or Species of Treafon; that might be
preceeded upoh, and tried and adjudged, in the or-
dinary Courts, viz. i the Kiug’s Bench, or Judges
of Oyer and Terminer, or Gaol-Deltvery @ Such as
that of Newgate, or the Seffions for Gaol-Delivery
at the O/d Baily, where the noble Lord Reffel was
brought to his Trial.

The Scope and Drift of that Swatute of 25
Edw. 3. (as appears by the Preamble) was to con-
fine thofe arbitrary Courts, and the ordinary Judges,
to plam manifeft Rules, what they fhould adjudge
Treafon, and what net, it being of fo great Con-
cernment to the Lives of Men ; and not to allow
the Judges or Lawyers a Latiude or Liberty
to make what they thought fit to be Treafon ;
or to exercife the Tongues and omuly Noifes of
Lawyers in a Matter of that Moment. And that
Statute of 25 Edw. 3. being n its Nature a con-
fining, reftraining an explanatory Leze, ought there-
fore not to be largely extended or improved, and
ftretched beyond the plain Words, and apparent
Senfe of them,

Now among other feveral Species, or Heads,
or Sorts of Treafon, particularly enumerated by
that Statute, there are thele two, pertinent to our
Cale; iz

1. Compaffing or imagining the Death of the
King.

2. Levying War againft the King.

Whereupon the common Reader (for whofe
Sansfaction this 1s written) may eafily obierve this
Diftinction, that the firlt of thefe 1s Treafon, (in
the very Imazining or Confpiring) tho’ the King’s
Death: o not enfue.

But the latter 1s not Treafon in the conipiring
and imagining, but the Treafon muit be in the
actual levying of War,

So that Larely to confult, confpire, or imagine
to levy War, tho’ there be never fo plain nor fo
open or overt an Act of fuch confuliing, or con-
fpiring, or imagining of ir, will not amount to
this Svecies or Sort of Treafon, upon this Statute
of 25 Ldw. 3. which 1s the only Statute upon which
the Lord Reufjel was concern’d.

For that Stanute of 25 Edw. 3. did not mtend to
make it Treafon, to confult or confpire to levy
War, without the actual levying of War,

This will not be denied nor difputed by the
Lord Ruffel’s Adverfaries, nor by this Aifiverer.

Bur, pertectiy to evade this Statute, and the ma-
nifelt Intene and Meaning of ir, they infift,

That tho’ confpiring to levy War be not T'reafon
withir. the Statute of 25 Edw. 3. yet to confpire,
confult, agree, or conclude, to ftir up, or raife, or
move Infurrection and Rebellion againtt the King,
and to confult or confpire to {erze the King’s Guards,
/which figinity one and the {ame thing with confult-
ing or confpiring to levy War) thefe (fay they)
may be an Operr or Overt AfZ, to prove a confult-
ing or confpiring to kill the King.

What 1s this but to confound the {everal and
diltinét Sorts and Species of Treafon, which the
Statute of 25 Féw. 3. doth {o caretully and n-
duftrionfly labour to diftingutth ?

And what 15 this, but to malke a bare confpire-
and confulting to levy War, without any

actual
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farther Vindicated, &c.

fual levving of it, to be Treafon within this
gtalsute OI‘Y I%dw. 3., which plainly this Statute
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It was not material at the Common Law, how
much, or of what yearly Value, that Frechold was,

would not have to be fo taken? And fo the good or is to be; but fome Frechold (tho’ never fo
Defign and Scope of the Statute, the Security of Imall) the Jurors ought to have, or elfe it was a

Wens Lives, is wholly overthrown by this Arti-
fice ; and what fhall be taken to be Treafon, and
what not, will be ftill as uncertain as 1t was before
the making of that 47 of 25 Edw. 3.

And it was then a needlefs idle Thing in thofe
that made the Statute of 13 Car. 2. and fo of for-
mer Statutes, to make the conipiring to levy War
to be Treafon ; for by this Practice and Conftruc-
tion it is already made fo to ther Hands, by 25
Edw. 3. _

Now the Lord Ruffe! was indicted for confpire-
ing to kill King Charles 1I. and the Overt or
Open A&, alledged to fhew and fignify it, is no-
thing but his confulting and conipiring to raife and
ftir up Infurrection and Rebellion, and confulting
to feize the King’s Guards, (tho’ they were nor
actually done) which are juft th?. fame Thing with
confpiring to levy War; which planly 1s no
Treafon within the Statute of 25 fdw. 3. and
therefore molt clearly the Lord Ruffel was not guil-
tv within that Statute, upon that Indi¢tment and
Evidence.

Since the Lord Ruffel’s Defender has compofed
this fthort State of his Cafe, upon this great Point,
there hath come to his Hands a printed Half-
theet, which has excellently well done the fame
Work, which, had 1t been but a few Hours fooner,
had faved the Labour of this Part of the prefent
Difcourfe and Argument: This Half-fheet is juftly
intitaled, A Fuftification of the late /it of Parlin-
sent, for the reverfing the Judgment againft the
Lerd Ruflel.-

There 15 but one Point more to {peak to, and
then the Lord Ruffel’s Defender will bid his -
Jwerer and Reader adieu: And it is that Point
which the Aifwerer’s firlt Print, viz. his Autidote
agairft Poifon, did not mention, and {o no Occa-
fion was given them to confider of it; but it is
largely debated by Court and Council, at the Lord
Ruffel’s Trial 5 yet being then' but fuddenly ftart-
ed, tho’ 1t were well argued by the Lord Ruffel’s
Council affigned, no Authorities however were
then cited (tho’ called for by the Court) to juftify
and make good the Arguments and Reafons urged
by the Council; and it is a Point in Lat, which
the At of Reverfing the Judgment againtt the
Lord Ruffel is principally, and in the firft place,
grounded upon, viz. That there had been an un-
due and 1llegal Return of Jurors to try that noble
Lord, {to0 often pradifed of late) and that the
noble Lord was refuled this lawful Challenge to
them for want of Freehold. The Truth of this,
as to Matter of Fadt, doth evidently appear by
the large Narrative of the Trial, printed by that
Lord’s Adverfaries; and this is not in the leaft
touched upon by the printed Half-theet, ftyled,
4 Juftification of the At for Reverfal of the Fudp-
ment agamft that Lord.

That Point in Law now only remains to be
ipoken to, @iz. That in all Cafes of the Trial of a
Man, efpecially in.a Trial for his Life, the Jurors
ought to be Freeholders, even at the Common
Law, and before the Statute of 2 H. 5. cap. 3.
and that not only in Trials within the City of
London (as the Lord Ruffel’s was) but in all other
Cittes or Towns Corporate, where there was

4 i]urifdicrion of trying for Life in Cafes crimi-
nal.

Yor. III.
4.

juft Caufe of Challenge.

It was indeed the Statute of 2 H. 5. ¢. 3. that
firft fixed the yearly Value of the Freclold, and re-
quired it fhould be of 40 5. per Autum, which 40,
pei Anpumz was then in that King’s Reign (being
fo long fince) cquivalent to a much higher Value
NOW.

And therefore, the Books and Authorities that
fpeak of Freehold of a lefs Value than 40s. per-
Amnum, muft of Neeeflity be underftood not to
{peak of Cafes within that Statute, but of Cafes at
the Conttiion Law,

3 H. 4. fol. 4. b. Roll’s Abridgment, Title-
trial, fol. 648. It is there held, that Frechold of
any Value was fufficient for a Juror. This proves
that Freehold 1s requnfite, and that it was fo before
the Statute of 2 A. 5. It being in the Reign of King
Heiry V.’s Father 5 and with this agrees Kelloway,

fol. 46. towards the Knd.

Some cther Cafes, after the Time of King Hen-
ry 5. prove the fame, as 16 Edw. 4. fol. 8. Half
an Acre of Land, fo it be within the Fundred,
fays that Book, is {ufficient ; and it is well known,
that as ro this Qualification of having Freehold,
the fame Rule governs in the reft of the Jurors, as
in thofe of the Hundred, 10H. 6. Brooke’s Abridg-
ment, Challenge 192. Hale’s Pleas of the Crown,
200.

Nor do thefe Authoritics diftinguith, at all, be-
tween Cafes Criminal and Civil, nor in Cafes Cri-
minal between that of Treafon and in Cafes lefs
criminal, |

This bemng fo at the Common Laza, and the Sta-
tute of 2 A, 5. ¢. 3. only adding the yearly Value,
viz. 405. per Annum Frechold, which before at
the Commer Law might be of any lower Value :
Now, tho’ that Statute of 2 /1. 5. be repealed, as
to Trals in Treaion, as in Truth it s, by the li-
ter Statute of 2 and 3 of Philip and Mary, cap. 10.
which enacts, that all Trnals in Treafon thall he
according to the Courle of the Comsmon Law 5 the
Refult 15, that {uill there mult be Frecholders to try,
tho’ they may be I'reeholders, as at the Comiiton Lazo,
of any yearly Value whatfoever.

That the Statute of 2 H. 5. (while it was in
Force) did extend to Cafes of Treafon, (tho’ Trea-
fon was not exprefsly mentioned in it, and the
Statute {peaks very ambiguoufly and obfcurely)
appears by the Authonitics following, viz., Staii-
ferd’s Pleas of the Crown, 161 ; and Poulton de Pace
Regis & Regni, 187 3 and by the Stawute of 33 /.
8. ¢. 23. in the Provifo, that referves to the Party
the Challenge; for want of 40 5. Freehold, even 1
cafe of Treafon, tho’ it make the Treafon tnable
in any County.

See Sir Chriftopher Blunt’s Cafe, Juftice Croke,
37 Eliz. fol. 413. In an Information of Intrufion,
by the Queen; a Juror was challenged for want of
Frechold, and upon Examination of the Jurory it
appeared he had Freehold of 15 s. per Aunum Va-
lue, and that was adjudged {ufficient ; which ad-
mits it had been a good Caufe of Challenge, had
there been no Feechold at all; and it neceffanly
implies, that 1t was requtred by the Common Law,
for no Statute interpofed as to any lower Value than
40 5. per Annum. Nor does this Cafe diftingtith
between the Cafe of Intrufion tipon the Queen,
and any other Cafc.

5 H 2
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But it may reafonably be argued, if Freehold
be neceffary in a Juror, who 15 to try a Cafe of
Intrufion only, & fortiori, it 15 requifite in a Cafe
of High Treafon; bac in that Cafe of Sir Chriffo-
pber Blunt, another Juror was challenged that
had no Freehold, and he was therefore fet a-
ide.

~ Now that the Challenge, for want of Freehold,
extends to the City of London, and other Cities and
Boroughs, as well as to the Counties, 1s abundant-
ly proved by the Stacutesof 11 A. 6. ¢. 1. 7 H. 7
¢c. 5.and 23 A. 8. ¢, 13, to which the Reader, for
Breviey’s fake, 1s referred.

It is no-where maintained, that an Agreement
to pnifon or {tab, &c. 1s no Treafon, 1if the very
Act do not enfue, as the Aufwerer very fallly al-
ledges in the fecond Column of his fixth Page,
towards the lower End ; for thofe have a manifeft
Tendency towards killing, nor are they any diftinét
Species, or Sorts, or Kinds of Treafons from the
killing of the King, as that of levying of War,
and feizing the King's Guards, {eipecially not fhew-
ing whar Guards) are a diilinct Species from that
of killing the King, and need not neceffanly be
underftood to terminate and conclude in a killing
the King. Taking the King Prifoner, or feizing his
Perfon, may more reafonably be thought to aim
at a kiiing of the King, or have a Tendency
towasds it.

And the Indi¢tment ought ferely to have de-
claired and expreffed clearly and planly what
Guards were meant, there Dbeing Variety of
Guards; for every Indictment cught to contam
Certainty.,

Herein the very Indiétment was faulty.

The bold Aufeverer hopes the King will always
preferve thofe Guards, tho’ the Parliament have
declared their Senfe to the contraty, when the
prefent extraordinary Occailon fhail be over,

7he Cafe of William Lord Rufiel.

This daring prefumptuous Aufewerer, in Defiance
of the At for Reverfal of the Lord Ruffel’s At-
tainder, the Trial having been partial, unjuft, and
illegal, as the At affirms it, yet dares to aver in
his-laft Page, that there was Evidence enough
to juftify all concerned in the Profecution and
Tral.

The Aufwerer, towards his Clofe, rakes great
Care, and is much concerned, 1o juitify the King’s
Solicitor that then was.

And this would incline one to think, that the
then King’s Solicitor was not the Author of that
Autidote againft Peifon, nor of this laft Print inti-
tuled, The Magiffracy and Government vindicated ;

which are {o much alike 1n their Style and Strain.
And, in Truth, that late King’s Solicitor doth ut-

terly deny, that he had any Hard in either of them.

And Sir George Fefferies, the laft Lord Chancellor,

could not compofe this laft. This being {o, it may
eafily be judged where it muft Aix: For this, look
into the printed Trial  —

I now refer the Anfiverer to juftify himfelf at
Law, if he happen to be in Danger of an Excep-
tion out of an Act of General Fardon and Indem-
nity, where he may have a fairer Opportunity to
defend himfelf mn his own more immediate Con-
cern, for endeavouring to fubvert the Law, which
ever proves too hard for all s Oppofers.  And I
will {o far follow his Humour and Vein, as to con-
clude with Verfes too.

Rode, Caper, Vitemy tamen bic cup flabis ad ivas,
In tna qued fundi cornua poffit, erit.

Which T thus Enghih:
Gs. fpiteful Satire, browze that Sacred Fine
(The Law); but know there fhall not want forIVine

To pour upon thy Head, which may fuffice
To render Thee a perfeit Sacrijfice,

The Cafe of William Lord Ruflel, zried for High Treafon, July 13. 1683.

FE "HE Inditment is very long: But for Sub-
ftance it is, for confpiring the Death of the

King, and intending to lewy War, and to that End to
feize the Guards: For the IndiCtment concludes,
~nd the Guards for the Prefervation of the Perfon
of our faid Lord the King to ferze and defiroy, againfy
the Duty of his Allegiance, againft the Peace, &c.
and alfo againft the Form of the Statutes, &c.

Thofe that gave their lividence againft the Pri-
‘foner, were Rumfey, Sheppasd, and my Lord Heward,

The Qwert st of confpiving the Death of the
King, 1s confulting to levy War, and to that Intent t9
feize the Guards : So that the Defign to {eize the
Guards, is the OQuert AfF afligned of conipiring the
King’s Death.

The Quere then is, Whether my Lord Ruffel/
was guilty of High Treafon within the Statute of
25 Ed. 3. (for upon that Statute he was tried) and
I conceive he was not; and therefore his A#arnder
ought to be reverfed.

But before I fpeak to the Matter of Law, on
which I fhall chiefly infift, I muft defire you to
obferve fome Inconfiftencies and Contradictions in
the Evidence.

Firft, That none of thefe Perfons had their Par-
dons; which was otherwife in the Popifh Plot

For no Perfon gave Evidence before he had his
Pardon. Theretore, being unpardoned, though
they might be legal, yet not credible Witneffes -
Both which are required by the Statute. For
whillt the Fear of Death attends a Man, he is
thinking how he may fave his Life, rather than to
{peak nothing but the Truth ; and he that is fo
bafe to purchafe his own Life at the Price of an-
other Man’s, will be fure not to {peak lefs than che
Truth.

Next, I obferve how the King’s Council, by
the Queftions they put to the Witneffes, did
lcad, If not, in a manner, diftate to them what
to fay.

And I take Notice, that my Lord Heward, who
mutt be fuppofed to have a full Knowledge of the
Plot, yet never fays a Word of their Intent to
feize the Guards, which was the principal Thing
in the Evidence of Rumfzy and Sheppard : For,
had there been any fuch Intent, it is ftrange, that
my Lord Heward, who had brought in {fo many
other Things by Head and Shoulders, fhould for-
cet fo remarkable a Piece of Evidence, and fo
home as that,

This 1s only 1n general: But, in particular, do
but obferve Rumfey’s Evidence,
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The Cafe of William Lord Ruflel,

He fays, he was not there above a Quarter of
an Hour ; and whilft he was there, two Things
were debated and refolved, and a third Thing
difcourfed.  Surely they were Things which they
did not much value; or elfe they were Men of
wonderful Difpatch, that could receive and de-
hate the Meffage which he brought from my Lord
Shaftshury, then debate the Matter of the Guards,
and come to a Refolution in both; and after-
wards difcourfe about the Declaration 5 and all this

in a Quarter of an Hour, or elfe Rumfey is per-
jured. o

In the nextPlace, it is very remarkable, where
he fays, He was not certain whether he was af an-
otbeir Meeting, or elfe beard Mr. Throgmorton make
a Report of another Meeting to wiy Lord Shaftsbury.
And again he fays, that be was not certatn, whether
be did hear foinething about a Declaration, when be
was at that Meeting 5 or that Mr. Fergufon did
report it to sy Lord Shaftshm_'y, that they bad de-
bated it.  To fay no more of i, it is very ftrange,
that a Man cannot be certain, whether he knows 2
Thing of his own Knowledge, or by Hearfay:
And if in fo plain Matters as thofe he {poke on
uncertain Knowledge, it is not unreafonable to fup-
nofe, that he might as eafily be miftaken in the
reft of his Evidence.

Then as to Sheppard ; he firft fwears, point blank,
that my Lord Ruffel was at two Meetings at his
Houfe. But, bemng prefled by my Lord Ruflel,
he can remember but one ; and when that was, he
could not recolleet himfelf, tho® not above eight
or nine Months before, as he confefles. It’s
ftrange that a Man fhould be fo much in a Wood
about {o remarkable a Thing. But furely it muft
be hard upon the Prifoner, that the Time could
not be fixed : For if Witnefles may give Evidence
at that rate, 1t will be much ado for any Prifoner
to make his Detence.

As to my Lord Heward 3 his Evidence is fo
notoricus, that I need fay nothing of 1t, but refer
you to the printed Trial for your Satisfaction :
Only I will take Notice of one thing which he
fays, to reconcile what he faid to my Lord of
Bedford, my Lord Auglefey being prefent, and
what he afterwards fwore againft my Lord Ruffel
at his Trial.  Says he, 2our Lordfbip knows, that
every Man that was conmitted, was committed for a
Defign of murdering the King. Now I laid bold on
ieat Part: For Twas to carrymy Kunife clofe between
the Paring and the Apple s and I did fay, that if T
weie an Eneny to my Lord Ruflel, and to the Duke
of Monmouth, and were called to be a Witnefs, 1
inuft bave declared, in the Prefence of God and Man,
that I did not believe either of them bad any Defign
to murder the King.

As to the frft, what he faid to my Lord of
Bedford, was as to the Plot in general; and if to
any parcicular Part of it, it muft be as to the Ji-
Jurvecion 5 for there was to be my Loid Ruffel’s
Province,

Secondly, My Lord Heward knew, that all that
were committed. their Commitments run as well
for levying ef War, as for confpiring the King’s
Death.  So that hss Lordfhip muft find out forne-
thing that will reconcile himfelf to himfelf, better
thar. his Knife betwint the Apple and the Paring ; or
elfe 1t will follow, thar he folemnly faid one thing,
and {wore another.

1 have but only touched thefe Things ; becaufe I
hatten on to the Matter of Law. For tho it were
without Contradiction, that every thing fivorn a-
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gainft my Lord Ruffel were true, yet it did not
amount to High Treafon.

Firft, Becaufe a Confpiracy 10 levy War is not an
Ouert Aét of dmagining the Death of the King.

In arguing of this, I will not meddle at all with
the Original of Allegiance, nor the true Nature of
it 3 neither make any Difcourfe, that heretofore it
was a lefs Offence to plot againft the King’s Life,
than againft the Government; but I will leave
thofe fore Places, and endeavour to prove my
Point, by confidering thefe five Things :

Firft, Whether any Court, the Parliament ex-
cepted, can try a Man upon an Indictment for
High Treafon, that is grounded upon the Common
Law,

Secondly, To what End and Intent the Statute
of 25 Edw. 3. cap. 2. was Enacted.

Thirdly, Whether [Confpiring the Death of the
King,) and [ Levying of War,} are diftinct Species
of Treafon.

Fourtbly, Whether every Law is not to be con:
ftrued, moft ftrictly, to reftrain the Mifchief a-
gainft which it was Enacted.

fafthly, What 1s the true Meaning and Signi-
fication of being provably attainted by Owvert-
Deced.

1. As to the firflt, it feems to be out of doubt :
At this Day there can be no fuch Thing as an In-
dictment at Common Law for High Treafon ;
tho’ for other Things there may: Becaufe there
1s no Precedent of it, fince the Swmtute of 25
Fdzw. 3. For nothing is more common than for
every Prifoner that is arraigned for High Treafon,
to demand upon what Statute he is indicted, and
the Court, or King’s Counfel, to tell him the
particular Statute, Befides, every Impeachment
before the Lords in Parliament, is grounded upon
fome Statute: And if fo, 4 fortiori, no inferior
Court can try a Prifoner upon an Indictment
for High Treafon, grounded upon the Common
lLaw. For the Law, which greatly delights in
Certainty, efpecially in cafe of Life, will not al-
low of an Indictment at Common Law : Becaufe
no Iffue can be joined upon it, by reafon of the
Uncertainty.

As to the fecond, viz. To what End or Intent
the Statute of 25 Fdw. 3. was made? I thus an-
{wer :

Edward 111. was a victorious Captain, and po-
tent Prince, whereby he became very renowned ;
but that which made his Name the greater, and
his Fame the more lafting, was thofe good and
wholfome Laws which were enacted in his Time ;
by which he reftored and beautified the Govern-
ment, that had been defaced, and almoft deftroy-
ed, by the illegal Proceedings during his Father’s
irregular Reign.  And of all the Oppreffions un-
der which the Nanon groan’d, there was none that
lay heavier upon the People, than the extravagant
Licence which the Judges took in the Interpreta-
tion of Treafon. And this appears by the parti-
cular and univerfal Joy exprefled by the whole
Land, at the making of the faid Swatute; for the’
he called Parlaments very frequently, and none
of them proved abortive of good Laws, yet that
Parliament which was held in the 25th Year, did
more than any of the reft: And of all the benefi-
cial Laws that were then enacted, the fecond
Statute, whereby T7eafon was reduced to Cerrain-
ty, gave the People the greateft Caufe to it up
their Heart and Voice in Thankfulnefs to God,
and the King; becaufe the Jaws of their devour-

ng
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ing Monfter were broken, which had torn in pieces
fo manv Fanunlies, and threatened Deftrution to
:ne reft.  So that this Statute was made to re-
firain and limit che Judges from calling any thing
Treafon, that might be fo by Inference or Implica-
tion, and only to judge upon that which 1s teral-
ly fo within that Statute.  For it is there provided,
that 1f any fuch-hke Treafuns fhall come before
any of the Juftices, that they muft ftay, without
coing to Judgment, till the Caufe be declared be-
fore the King and his Parllament.  And all fub-
fequent Statutes of Treafor are all as fo many
Confirmations of this Statute : For they had been
needlefs, if the Judges could have called any thing
Treafon, but what 18 hterally fuch within thac
Statute, And the Statute 1tfelf had been made to
ro purpofe, if it had not firictly reftiained the
Judges. And 'my Lord Chancellor Nettingham
was of Opinion, that even the Lords in Parlia-
ment cculd not proceed upon an Indictment for
High Treafor, unlefs the Fat therein alledged
were firit declared by {fome Statuie to be Trea-
fon.

7. As to the third Thing, it never was, nor
ever will be denied, That Conpaffing the Death of
the King, and Lewying of War, are two diflinét
Species of Treafon, uwnicls all Treapons are of the
fame Kind. But if there are feveral Sorts of Trea-
fens, then 1t will follow, chat thefe are alfo diftinét:
Becaule in every Statute of T7cafon, waich men-
ticns Confpiring the Deaih of the King, and ] evv-
g of War, they are named diﬁinéjtl}r. Betides,
they are different 1n the manner of froot: For,
that which is neceflary to prove the one, coes in
no Sort prove the other. Aud furthermore, the
onc may be eficcted, and the other never fo much
as mtended or defigned. As for Example, the
King may be murdered, and no War levied nor
intended. And moreover, 1In the one Cale 1t is
'T'reafon, as well to intend as to execute 1t, without
tacking it to any other Thing : Bue 1t 1s not fo tn
the other; for it s in itlelf, and abftraGly from
every thing elfe, «reafon, as well o cangafs the
King’s Death, as to &fl him. But an Intention
to levy War, and doing all Things 1n order to
it, 1s not Treafon, unlefs the War te levied, ex-
cept by Implication or Inference.  And Iam per-
fuaded, that the want of oblerving, that thefe
are diftinct Species of Treafon, has been the
Occalion of that Miftake of calling a Coifpiracy
to levy War, an Overt AfF of confpiring the King's
Death.

4. As to the Fourth, no doubt, every Statute
is to be conftrued moft findtly to reftrain the Mif-
chiefs againft which 1t was enacted.  For the un-
mterrupted Courfe of all Judgments and Refolu-
tions hath been accordingly; und noshing can
more directly thwart common Senfe, than to make
ir otherwife.  And thercfore, if the Statute be ab-
folute, the more forcibly it 1s conitrued to reftrain
that Mifchief, the more truly 1s the Intent of that
Statute purfiied. Ior how thall any Evil be fup-
prefled, if the Remedy muft be appled buc by
Halves ? The Law then would be rather a Mocke-
ry, than 2 Means to redrefs the Evil, if it thall not
be taken moft firongly againft it.  Eitheritis, or
it 1s not, a Reftraint of the Grievance complained
of. 1If it is not, why was it made ? If it 15, why
muft it not be underftood in that Senfe, whereby
the Mifchief or Evil may be more effectually fup-
prefied and prevented ?
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5. As to the Fifth, the Anfwer will be beft
underftood by confidering, firft, the Significa-
tion of the two Words apart, viz. Provably and
QOwert.

Provably, hignifies to prove, or make good by
Evidence, Argument, Reafon, or Teftimony.

Overt has all thefe Significations, spen, clear,
plain, apparent, manifeft, notorions, evident, publick,
knswn, undoubted, certain, perfpicuous.

Thele then being the Significations of thofe
Words, what can follow more naturally, than that
to be provably attainted by Overt Deed, is, that the
Fact muft not only be direct, apparent, and noto-
rious to the Pomt, but it mult alfo be proved clear-
ly, evidently, plainly, and perfpicuoufly, void of
all Doubt or Obfcurity 2 And thofe two Words
being taken together, do the better expound each
other, and feem to be choice Words, and Words of
Art, cull'd out by the Penners of that Statute, as
the moft expreffive, to exclude all Implicatiors or
Inference, that might be made in cafe of Treu-

Jon.

Thefe Things being premifed, which are as
eafily proved as aliedged, there will remain very
little, befides Shifts and Evalions, to prove, that
a Confprracy to levy War 1s an Quert 42 of Coinpaff-
ing the King’s Death. |

The Things that are chiefly and commenly
urged to mamtain that Opinton, are thefe two:

Firft, It would be of dangerous Confeguence, if
a Coufpiracy to levy War may not be interpreted
an Overt A7 of compaffing the Kixg's Death : Be-
caufe there 15 no means left to prevent it, and
the Michief attending 1r, when the War is le-
vied.

Secondly, It a War be levied, the Death of the
King mult needs be ntended, and will certainly en-
fue, 1f the Rebels prevail.

In Anfwer to thele 1t may be replied, That the
one of them is but a bare Objection, and the
other no fubftantial Argument; becaufe ir begs
the Queftion, which is furely a fecble way of ar-
cuing,

- But I will gtve 2 more particular Anfiver to them.
And 1t will be more proper to begin with the fe-
cond ; becaufe in fpeaking to it, the other will in
great mealure receive an -\nfwer.

Now as to the fecond, it may be obferved, that
the Death of the King is made fo certain and ne-
ceflary a Conlequence of Levying a lWar, that by
reafon of that Cerzainty, a Confpiracy te levy War is
an QOvert A of Compafing the King’s Death. If
therefore the Certainty will not hold, but that
many Cales may be put, and Inftances produced,
wherein the King’s Death is not intended, nor did
enfue upon the prevailing of the Party, then is the
whole Weight and Strength of the Argument of no
Effect.

‘The Hugnenots in France have heretofore alfem-
bled 11 Arms; and tho’ they repeated it feveral
tunes, yet on which of thofe Occafions does it ap-
peary either by the Caufe of their coming together
In that manner, or by the Effect of it, that it was
levell'd at the King’s Life? No, the Caufe of their
Rifing in Arms was for the Afferting of their Reli-
gion and jult Rights. For as foon as their reafon-
able Demands were fatisfied, they laid down their
Arms more willingly than they took them up;
neither did they awempt any thing againft the
King’s Life, when he was in their Power; but
after they were anfwered in thofe Things to which

they
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they had Right, both by the Laws of “Nature and
he Government, immediately they returned home
in Peace, and upon all other Occafions proved the
ioft firm and loyaleft Subjects of all other in that
King’s Dominions ; and fo this prefent King of
France muft teftify for them; if he will do them
Right. ' * o

If the Proteftants in Fraicé fhould at this Time
iife in Arms, upon fo juft a Provocation as now
they have, it would be fenfelefs to fuppofe, that
they levied the War with a principal Delign to
murder the King, and not for the Defence of
themfeclves and juft Rights, which are fo inhuman-
ly, and againft all Law and Juftice, at this Time;
invaded and ravithed from them. Story is full
of like Cafes and Inftances to this. But to {peak
more particularly to Eugland: What was the Ba-
vons War? The Anfwer to which muft be, That
they took up Arms to affert their Rights and Li-
berties, which the King, contrary to his Qath,
with-held from them ; and tho’ it Jafted near forty
Years, yet the King’s Death was never intended,
nor his Life in any Danger: For as {oon as their
juft Demands were anfwered, they put up their
Swords, and every Man returned home, and pray’d
for the Life of the King. And out of Englifs
Story, what one Inftance can be produced, where
the Caufe of War was declared to be againft the
King’s Lifes or 1if the Party prevailed, the King
was to be put to Death by their general Confent
and Approbation ¢ For tho’ 1t be true, that there
are fome Inftances, where they have been mur-
dered after the War; yet 1t 1s alfo as true, chat it
was by private Aflaffination, and not by the Con-
fent and Privity of thofe who levied the War:
For all thofe who were concerned n the Murder,
were afterwards condemncd and executed for
it, as Traitors : As in the Cafe of Edw. 2, and
Ric. 2.

As for that of Charles the Firft; which 15 fo
much prefs’d and urged, tho’ the Caufe of War
had been exprefly againft his Life; yet as one
Swallow does not make a Summer, 1o neither does
one Precedent prove the Point. But befides, in
that Cafe of Chaerles the Firft, to infer from
thence, that the King’s Death is principally intend-
ed by levying of War; is altogether as weak an
Argument, as to fay, becaufc a Thing falls out by
Accident, therefore that very Thing was the prin-
cipal Defign and Aim of the whole Aétion.  For
in that War, thofe who firft took up Arms, did it
to oppofe the King’s arbitrary Pratices; and
though he was afterwards put to Death, yet it was
altogether againft therr Confent or Defire; and
moft of the Army was againft it, and would have
prevented 1t, but that they were at that time fo
broken into Factions and Partics, that they durft
not truit one another.  For after that Tragedy was
acted, thofe who firlt took up Arms, immediately
upon it laid them down, and were afterwards
the chief Inftruments of the late King’s Reftora-
tion.

But if the King’s Death be the principal Thing
intended by levying of War, to what Purpofe is
the War levied? Cannot the King be taken off
more eafily by Porlon, or a private Affaflination ?
To the effecting of which, Opportunity cannot
be wanting ; and fo with more Certainty the End
18 obtained, and a lefs Hazard run in the Execu-
tion, than could be done by a War; except thole
who levy the War to kill the King are not con-
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tent with the Murder 6f him, unlefs they cut the
‘Throats of all thofe that would defend him. In-
deed to do 1t by an open War, rather thdn by
Poifon, or a private Affaffination, is the more ge-
nerous Way ; for they give him fair Warning to
look to himfelf, like a noble Enemy, that fcorns to
il his Adverfary bafely.  *Tis indeed to go round
abour, for the neareft Way. Thercfore a War;
when levied, muft be for fome other Intent, than
to take away the King’s Life : Since Englifinen, if
they enjoy their Propertics, no Prince 15 fo great
and happy in the Heads, Hearts, Hands and Purfes
of his Subjects, as zn Englifh King,

But yet, allowing that upon every War levied
the Death of the King would certainly enfue, if
the Rebels prevail 3 yer this Queftion does natural-
ly arife, viz. Where is that Statute which does in
exprels Terms fay, That a Coufpiracy to levy IWar
25 Treafon? For if 1t be not fo exprelly and literal-
ly within fome Statute; then 1t 15 a conftruive
Treafon, and confequently no fuch Treafon, as
upon which the Judges may proceed, if the Sta-
tute of 25 Edw. 3. was made to any Purpofe :
For that the Statute reftrains a/l confruive Trea-

Jon, or uene. But if the Judges may, in any one

Cale, make a conftruttive Treafon, they may do
it n all ; and fo we are left in the fame Urcertain-
ty about Treafon, as we were before that Stat, 25
Edw. 3. was made. .

It the Judges might judge upon confrudive
Treafon, yet it feems to be a far-fetched Confbrustion
to make Confpiracy to levy I¥ar, an Overt 4 of
compaffing the King’s Death: For this is not to be
probably attainted by Overt Deed. o

. Lty Becaule the confpiring the Death of the
King, and levying of War, are two diftinét Species
of Treafon; and therefore, 1t would be very un-
natural, and too much forced, to join thefe toge-
ther, and, as it were, to make them one and the
fame Thing, that are fo different and divers, not
only in the Manner and Matter of Proof, but alfo
in themfelves.

For then, Secondly, a Confpivacy to commit any
other Treafon, may alfo be called an Queit A7 of
1magining the King’s Death : - Which was never yer
pretended.

Thirdly, A confpiring of any one Treafon may
then be an Overt Aét of any other Treafon.

Fourthly, Any other criminal A& may then as
well be called an Overt 46 of confpiving the King’s
Deatb.

Fiftbly, This 1s to make a Confpiracy to levy
War Treafon m 1tfelf. For there is very little Dit-
ference between calling a thing Treafon in wfelf,
and to make it an Owvert A% of fome Trealon
within the Statute.

Sixthly, Becaule @ Confpiracy to levy IWar, was
not Treafon at Common Law.

Seventbly, The Statutes of 293 Elz. and the
1 and 3 Yac. 4. which make 1t iligh Treafon /o
reconcile any to the Chuich or See of Rome ; or to
be io reconciled, were enacted to no Purpole, if
a Confpiracy to levy Il ar 1s an Qvert A6 of 1he coim-
paffing the King’s Death.  For what can tend more
phinly and direétly to vy FVai, than to perfuade
the People to renounce their Allegiance to the
King, and to promile Faith and Obedience to
fonic other Power? So that thefe; and ail other
Statutes concerning Treefon, which have been
made fince the Stawite of 25 Fdw. 3. are as o
many Confirmations of 1t; and confequentty pove,

that
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that the Judges can call nothing T'reafon, but what
is literally fuch, within that, or fome other Sta-
LLLC.

Eishtbly, My lLord Coke fays, ‘That Coufpiracy
to levy IPer 1s not Treafon, unlefs the #ar be le-
vied in fosto.  And quethionlefs his Opinion 1s
very good Law; becaufe i many Cafes it 1s not
Treafon to levy War 3 & ¢ fortisii, a Confpiracy
cannor, For look into the Statute of 12 Q, Mary,
and there you will find feveral Things provided
againil, which are plainly and directly a levyrug
of Ii%er, and yet they are ceclred to be but
[e oy,

But 1t may be objected, That by Stat. 3 and 4
Edws. 6. the Offences mention’d w1 Queen Mary
were made Treafon. It 1s very tive s yet 1t does
not alter the Cafe, but rather piove the Point.
For, Firft, They being made Treafon by Statute,
proves that it was not fo in wlddf.  Secondy, Be-
caufe in the two next fucceeding Reigns 1t 15 de-
clared to be btut Felony., For the Statute of
Queen Aoy s confirmed by v £z 16, And
thercupon the Argument 1s the {tronger 5 becaufe
thofe two Cueens were of diiterent Religions.
Thirdy, Becasle when a Thing is declared an Of-
fence by A& of Parltamont, and 1s afterwards made
a [efs Otfence by Statute, it proves that it was not
fu great 1 1tieli y but that tue necetlary Circum-
ftonces of Time and Alairs requir'a it thould then
be {uch.

But the Cafe is yer fironger, becaufe 1 fome
Cafes it mav e bur a Ticimals to lewv IFar 5 as
i was in the Cale of my Lord Nertbuinber and,
5 Tieino 2. Fe did actually rarle Forces, and fuch
a5 wore tien to be aenyiig of Har: For which
he was queltion’d belore the Lorcs, and wried for
High Treafun. But theugh the Lords did find
the Fact, vt they adiudged it but a Trefpals;
becaufe the Powers rafed were not againft the
King, but againit {fome Subjcts. This Precedent
feems to cury great Weight it [igf, Becaufe
it 1s @ Judgmerr given m the highelt Court of
Judicature @ Se.. .afy, Becavde 1t was given fo foon
after the making the Statute of 25 £aw. 3. who
muft be {uppofed to underftand the Intent and
Meaning of that Statute full as well as fucceeding
Ages.

The Cafe of thofe who arded Sir Tobir O deaft'e
might alfo be urged ; who were acquitted, becaufe
in their Defence it did appear, that by reafon of
Fear, and to fave themielves, they were con-
ftrained o whar they did.  Which s Ground
for another Arcument, 1f there were Occalion ;
becaufe it proves that the Maxim in Law, s
pon fit reusy wifi Mens fit rea, holds in Cafe of
Treafon, as well as in all other Cafes.  But I thing
there is no need of 1t: For if War may be levied,
which s neither Tieafsir nor Freay, 1t mult be
a very unnataral Conitruction of a Confpiracy to
levy War, to make 10 an Ocvert A7 of compalfing
the King’s Death.

Thus the fecond Thing objected has received a
full Anfver, and likewife the firff, ina great mea-
fure. Yet I will add a few W crus, that no Doubt
may rematn,

It the Confequence on all Hands be duly con-
fidered, the Danger will be found to le on the
other Hand : Yet be it as great as can be pre-
tended ; it mult be remembered, thar the Law
has fcttled the Point; and fo 1t mult ftand, uil
by the fame Authority it be altered. For the
Rule in Law is not to be forgorten, Neiie Legi-

- b=
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bus Sapientior. It is pretended, that out of a ten-
der Regard which the Law, and all Subjeéts, ought
to have for the King’s Life, a Confpiracy to levy
War 1s taken to be an Quert AfF of coispafling 1he
Kiung’s Death : To this it may be anfwered by way
of Queftion, How comes 1t about, that this Age
fhould have a greater Care of the King’s Lifc than
our Forcfathers had ¢ Can it be imagined, that they
dicd not underftand the Nature of the Government
as well as we do? Nor did know ot what Conle-
quence to the Publick the Prefervation of the King’s
piafe 157 Can 1t be thought, that they did not im-
partially weigh and confider the Confeguence on
ail Hands? Yet however, let the Deteéts be never
fo many, feemng 1t 1s fettled by Law, 1t cannot be
altercd but by the fame Power : For if 1t may, tien
let the Confequences be ferioufly debated, of lcaving
it in the Breaft of the Judges to rectity the Mif-
takes, or Defects, be they hétitious or real.  For
then, when a Turn 1s to be {erved, the Law will
be fure to be defective ; and fo in Effeét they fhall
Legein dave. Treafon will then be reduced to a
Certainty ; that 15, 1f the Judges pleafe; other-
wife not: There will be then no need of Parlia-
ments : For the Judges fhall both declare and malke
Law. What will all our Laws fignify, tho’ made
and penn’d with all the Wifdom and Caution that
a Paritament 1s capable of, if the Judges are not
tied up and beund by thole Laws? It renders Par-
haments ufelefs, and feis the Judges above that
arcat Council.  They can undo what the other
has done.  "The Parhament chams up fome unpu-
ly Evil, and the Judges let it loofe again. Buc
behdes, where is this dangerous Confeguence, asis
objected ? Indeed there had been fome Weight in
the Objection, had a Confpiracy 1o levy IFar been
wholly unpunifhable.  But the Law has provided
a Punifhment commenfurate to the Oftence ; which
tho' 1t woes not extena to Life, yet is fufficient to
deter Men from the Commiffion of ir.  Yer if a
Confpiracy to lewy Ifar 15 to be punifh’d in as high
a Degree as alleir woben icvy'd, this would be 1o
punifh Thouehts as highly as Deeds ; which 1f it
be uft, yet is fuisinn jus.

Mr. Sohcitor Fruch twitter’d out two or three
imperfect Precedents, iz, that of my Lord Col-
baw, Dr. Story, and Plunket.  Thefe, as they are
not altogether to the Purpofe, {o they are fo very

iodern, that no great Regard is to be had to
them; and they rather prove the Ignorance or
Boldrefs of thole Judges, than that a Confpiracy 1o
ey War is an Overt A of compaffing the King's
Death : Becaule the Statute of 25 £z, 3. has pro-
vided, That if any fuch-like Treafons come be-
tore the Jultices, they muft tarry without going to
Tudgment, tll the Caufe Le fhewed betore the
King and his Parliament : And therefore for thofe
Judges to take upon them to judge upon that
which was doubtful, and not literally nor exprefly
a Ticafon, was to aflume the Part which the King
and Parliament had referved to themfelves.  And
theretore, upon what has been faid; this Conclufion
wii follow, that no Man can (before the Judges,
be convicted of Z7eafzu, unlefs the Falt be ex-
prelly and literally Toeafon within fome Starute,
and he be thereof provably attainted by fome
Overt Deed; and confequently a Confpiracy to levy
Wai 1s not an Overt A of compaffing the King's
Death, but a Trelpals, or High Mifdemeansur -
And therefore, the Judgment againit my Lord
Reffel was manifeftly unjutt ; and fo, of courfe, it

ougit to be reverfed.
| It
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If 2 Confpiracy to Levy War were Treafon of itfelf;
or an Quert Af of tagiiing the King’s Death, yet my
Lord Ruffel was not guilty of &igh-Treafon within
the Stat. of 25. Edw. 3. becavfe the Overt At af-
fioned againft him, wasbis being of a Coniifel of fix
1o manage an Infurrelion, and in order to 1t to feize
the Guards, for had he allually feiz’d the Guards, yet
it could not be Treafon within the Statute 2 5 Edw, 3.

' Firft, Becaule the Grards are not fettled by Act
of Parliament, and confequently they have no le-
gal Force : For the Law has pronounced that all
{tanding Force other than the Afitiz 1s in terro-
rem pojuliy Dlegal, and a Grievance; and the Rea-
fon of it is clear ; becaufe the Law does never pro-
teét or countenance any thing thatis, ormay be
burdenfome, or that is ufelels: Anditis o 2vi-
dent, that in the Peufisnary Parliament, this Vote
paly’d in the Foufe of Cumiinons, Nemine Contradi-
cente : That ail ftanding Force other than the Ais-
litia is legal, aind @ Giievance : And though they
have the King’s Commiflion, as may be objetted ;
yet his Commuilion cannot make that lawful] that
1s illegal, no more than he can tolerate a Riot, or
pardon a comimon Nuﬁmw_: For i feveral Perfons
were try’d for a Riot, and 1t maniieftly appear up-
on the Evidence to be fuch, would their producing
the King’s Commiffion keep them out of the
Compafs of the Law? Or fhould thofe who did

zmble together to {upprefs them, be guilty of
Leying Ve, becaufe thofe other Perfons had the
King’s Commiflion? Therefore if my Lord Ruffe/
had sffembled a Force {ufficient to feize the Guards,
the moft that could have been made of it, was to
bring it within the Statute of the 1 Q. Mary 12.
which makes it but Felony.,  And this being duly
compared with the Precedents urg’d by Mr. 4ror-
ney, and M. Solicitor, will retort them flrongly
upon themfelves.

Secondly, 1t could not be Treafon within the
Statute 25 Ed. 3. becaufe at the Time of making
that Statute, there wasno fuch thing as the Guards
For the firll Thing of that Sort was the Bind of
Penfioners which Hew. 7. fet up, in Imitation of
what he had {een, and learned in France : Forin
Ld. the 24’s Time, though he was the Third that
without Interruption had fucceeded to the Crown ;
yet Succeflion had not then obtained fo facred a
Reputation, as riot to ftand in need of the People
to uphold them 1n the Throne ; and therefore Kings
wiere then too wile to do any thing that would be
fo apparent a diftrufting of the People, as to call
in Guards to their Aid.  And befides, the conftant
Wars, either with Fraiee or Scotland, made them
ftand continually in need of the People’s Supplies;;
ana thercfore they would be fure cautioufly toavoid
all Things, that might give the Nation occafion of
Odence:  And nothing could be more diftafteful
to the People than to be nofed bya ftanding Force,
which the Law had adjudged to be Illegal and a
Grievance, And therefore, as there were no fuch
Things as Guards at the making of that Statute
25 [d, 3. {o that Statute cannot be Juppoted to
take notice of them,

Thiraly, If the Guards were Eftablithed by A&
of Parliament, yet if they were fo Eftablifhed fince
the 25 of £d. 3. my Lord Ruflel was not within
that Statute, becaufe it provided for nothing bur
what was lawfully in being at the time when it was
made,  So that if it were an Ofence to feize the
Guards, my Lord Ruffe] ought to have been In-
difted upon that Statute which did fo make it an
Olffence. For if a Prifoner is Indicted upon a

wrong Statute, and the Evidence proves nothing
Vo, IlI.
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of the Statute on which he it Indifted, but comes
very home, and point blank to the Statute on
which he ought to have been Indicted, he may
plead {pecially to it, and the Court muft direlt
the Jury to bring him in Not Guilty. ‘

Fourthly, My Lord Ruffel was not within the
Statute of 25 £d. 3. Becaufe the Indi€tment con-
clided falfly ; and more fallly than any Inditment
that I ever faw or heard of.  For it fays, [And the
Guards for the Prefervation of the Perfon of our faid
Lord the King to feize and defiroy, againft the Duly
of his Allegionce, againft the Peace and alfo againfé
ibe Forin of the Statutes.] This Conclufion con-
tains in it four Parts, and none of them is true,
Firff, That the Guards are for Prefervation of the
King’s Perfon. 1t will be an eafier Matter to find
a World in the Moon than that the Law has made
the Guards a lawful Force, or any Statute that has
Lftablifhed any Force, particularly for the Guard
of the King’s Perfen.  And though the Law had
Eftablithed any fuchi Force; yet it was not done
by the 25 £4, 3. and therefore in this the Indiét-
ment concluded falfly.

The Second Thing is this, That to feize and de-
firoy the Gurards was againft the Duty of his Allegs-
ance. 'To {peak fully to the Nature of Allegiance
would require a long Difcourfe.  Buta few Words
will lay this upon 1ts Back. . It cannot be deny’d,
that Nature and the Law did nothing 1n vain:
And if fo, can it be imagin’d that the Law would
eftablifh fucha Thingas the Grards,which had made
fo much a better Provifion for the Prefervation of
the King’s Perfon, even the Duty and Intereft of c-
very oneof his Subjects? In thenext Place, Subjeliion
and ProstefFion are Convertible Terms, and therefore
ifthe Subjetts donotreceiveProtetionby theGuards,
it is not againft their Allegiance to {eize and deftroy
them: Whereas to fetze the Militia isagainit their
Allegiance 5 becaufe they receive Protefiion by them.
Befides no Man becomes an Offender, till the Law
has been promulged fo as that no Man can reafon-
ably be fappofed to be ignorant of it,  Now then,
though the King by his Commiffion might make
the Grards fuch a lawful Force; yet woin confiat
hat they are fo Commiffion’d by him. For it
has not been publifh’d in that due manner and
form, as that the Nation can regularly take notice
of it. And befides, there is no Record enter’d,
or remaining of it in any Court, or any other
Place, whereby the People may come to a certain
knowledge of it, Which isalfo a forceable Argu-
ment againft the Legality of fuch a Commiffion. So
that tho’ in other Cafes fynorantia Juris is not al-
lowed; yet in this Cafe it 1s a very good Plea, That
it was not againft my Lord Ruffel’s Allegiance to
feize the Guards, tho’ the King’s Commiftion did
make them a lawful Force.

The Third thing is, That it was againft the Peace,
which is an untrue Conclufion. For 1t is not againit
the Peace to feize any Force that 1s not counte-
nanced by Law. And a Necdle may fooner be
found in 2 Cart-load of Hay, than any Statute that
hath Eftablithed the Grards. And 1f the King’s
Commiffion can makea Force a lawful Force, then
i’s hard to fay, whether the Rebellion in Ireland
did not A& upon fufficient Authority, fince no
clear Anfiver has yet been made to the Commiii-
on under the Broad Seal, which the Rebels pro-
duced to juftify their Proceedings. 1n the next
place, every Treafon is againft the Peace. But
to conclude, becanfe itis againft the Peace, there-
fore it is Treafon, is neither Law nor Reafon, For

every Offence is againt the Peace; but every Of-
5 1 fence




