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Follaws tbe-Derlamtfm; of Umphray Spurway,
Englifbmnan,

Umphray Spurway of New-Milus, Clothier,
E being fummoned to appear before the Lords
of his Majefties Privy-Council in Edinburgh, the

6th of December 1687, to declare my Kuowledge
of what I had fcen, and heard, relating to the
Death of Sir Fames Standsfield of New-Milns, did
then and there declare before the faids Lords, as
hereafter followeth: And afier declaring what I
had to fay, was commanded to commit to wWriting
my f{aid Declaration, under my own Hand, which
I the aforefaid Umphray Spurway do hereby hum.
bly offer to the above-faid Lords of his Majelties
Council, fubfcribing the fame with my own Hand.
About fix Weeks before the Death of Sir Fames
Standsficld, after Night I went to pay my Refpe(ts
to Sir Fames, as 1 ufually did when he was at
New- Milns, at which time I found him not fo free
for Difcourfe, nor fo pleafant as at other times :
Infomuch that I ufed that Freedom with him, to
Quere the Reafon why his Honour was {o melancho-
ly ? Who, with a great Sigh, wringing his Hands to-
gether, with Tears trickling down his Checks,
faid, Mr. Spurway, 1 have great Cavle for ir; [
have born my own Burden, without complaining
to others, but [ have a very wicked Family, and
i’s very fad, thata Man fhould be deftroyed by his
own Bowels; but let me be never {o f{paring in
my Expence, borh at home and abroad, yer they
at home of my Family confume me; condefcend-
ing on fome Parqiculars, of fome extravagant Sums
of Money, monethly brought 1n to him, that his
Family had expended befides what he allowed for
them, which was very fufficient: But chat which
gricved bim moft was, that his youngelt Son,
whom he had fome comfortable Hopes of, ind
upon whom he had fettled his Eftate upon, his
jut Debts being frft payed, and that to the
Knowledge of his Son; but now he was fruftrated
of his Hopes of that Son too; for his eldeft
Son had debauched his youngeft Son, who had
{feveral Times of late come in drunk, as the other
This he dedared to me with very great Grief of
Heart. But the Saturday’s-Night after Sir Fames,
and a Mintfler, one Mr. B, came to New- Milus
from Ediwburch, 1 came inat the Houfe of one
Fames Marr, where I faw Sir Fames and Mr, B:ll
fitting by the Fire, before he had been at his cwn
Houle, which 1 wondred at, having never known
~ the like done by him before; bur fince, I have
had my Thoughts, that he had a Fear upon him
(good Gentleman) of going to his own Houle s
but having it fome time with him, he defired
Mr. Marr to fend one of his People at his Houfe,
to know, if they had kindled a Fire for him
and wpon the Return, the Meflenoer gave this
Anfwer, Aay it pleafz your Honour, yonr Fire is
kindied for you 3 upon which Sir Fames, and the
Minifter arofe, and took their leave of Mr, Aarr ,
and 1 alfo accompanied Sir Fames and the Mi-
nifter hali the Way toward his Home, and {o took
my leave of him, wifhing his Honour a good
Night. But the nexe Morning, being Sabbath-
Dy, alwersthe Lighe well appeared, one Agnes
Bruce came ar my Chamber-door, and knoclked.
I w.nt and opened the Door. Says the, Sir, Sir
Jamws s gone out of bis Lodging-Roum this Mora-
g, and we bave fough! all the Roums of the Houfe
far Liss, but canuot find him, She goes off, I im-
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mediately followed her, and when I came oyt of
my Door, I met with Mr. Philip Standsfield, ang
Fames Dick, Mr, Standsficld declares to me, Lord,
Mr, Spurway, what fhould be the Caufe of this
Man'’s Difcontent, that be fhould thes leaye bis
Lodgings, and walk out? To whichT replyed, §ir,
do you wonaer the Caufe of bis Difeontent, seho never
gave bim Contenty but bad been the Caufe of grivving
bim, from one to the ather of them, ever fince I ke,
the Family? But he wroed his Back upon me,
and made no Reply at all; however 1 went g
Sir Famey’s Houfe, but could not procure the Keys
of neither of the Gardens, and I fent abroad of
Sir Fames’s Servamts, and of my own, fome on
Horfeback, and fome on Foor, to inguire after
him: Ac laft a Servant of mine, one [Fillian
Bowman, found him in the River, a licdle be Wett
the Town. I went at the Place, and faw him
lying about two Yeards, or cight Foot from the
Brink of the River, lying upon his Belly, juft a
the Top of the Water, as it were floating, only
his Coat and Weltcoat loole about him, and 2
Shirt on him that [ faw. I faw the Place ar the
Brink of the River, where fome one had flood
all beaten to math with Feet, and the Ground ve-
ry open and meilow, although a very hard frofty
Morning; lo I gave Order to fome to zet a Lad-
der, and to et one Lind into the River, as near
the hinder Part of Sir Fames as they could, and
the other End of the Ladder to fall at the Top of
the Brae, which was very fleep, and fo they
might get him out eafily; fo I came away from
the Place, and defired Mr. Marr to fee the Body
landed, declaring that I would oo home, and wrie
to Mr, George Hume, Merchand in Edinburgh, of
the fad Sight which I had feen, defiring him to
communicat the fame to my Lord Advecar, with
Defire to know by the Meflenger his Lordfhip’s
Pleafure, what of Advice or Diretion he woul |
be pleafed ro give concerning it, aad it fhould be
followed @ Bur the Meflenger that'I fent, afier he
had delivered my Letter to Mr. Hume, and Or-
der given by Commiflary Dalrymzle how to pro-
ceed further with the Body of Sir Fames, which
Crder was diredted to myfelf by a Lerer, which
when 1 read the Leser, the Contents was: That
I fhould endeavour to precure two or three dit
creet Perfons of Mot Al to mefelf, and we
together view the Body of Sir Yames s and it we
found no Grounds to believe that his Perlon
had been wronged by others, that then with all
fpeed he fhould be buried, and that as privatly,
and wizh as lile Noife as could be: But this
Letter which was the Commiffary’s Order to
me, was fent by the Hand of one Fames Mitchel,
Kinfman to Sir ames; tor that Horfe that the
Lxprefs rode on to Edinburgh, was taken out of
the Stable, where he was fee up: And one
Mr. Patrick Smith, the Brother-in-Law of Sir
James Standsfield, mounted on him to come for
New-Milns: So that my Exprefs was thercby
diflabled to bring me the Anfwer of my Leter;
and the faid Fames Mirchel, who brought my
Letter, came home at the Place by Nine of the
Clock that Sabbath-Day ac Nighe, and gave an
Account of the Lerter that he had for me; but
they diffwaded him from bringing it me, fo thac
[ had it not till three Flours after Sir Yames was
buried. Bur vpon Adonday Morning, 1 arofe
about three or four of the Clock ; and comirg
out of my Houfe, [ faw great Lights at Sir

Jamess Gate, which occafioned my going down
1o
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e what the Matter was; and as I went, I
met with one Hilliam Robinfon, coming up of
Home; I afked what the Meaning was of thele
Iiohts, and of the Horlfes that I then faw at
Sirn_“;‘amefs Gate? Who anfwered me, That Str

ames’s Corps were brought out at the Gate,
and that they were carrying it at Morum, 1o be
buried, having received Orders fr_om my Lord
Advocat for that Purpofe. At which I returned
to my Houle, thinking 1t very ftrange thus to
proceed without having had the Corps viewed
by {ome Perfon, as I well knew was cuftomary
in England 1n fuch Cafes, The next Step, to my
Remembrance, was, That upon the Tuefday
Nioht following, after T was in Bed, one Mr.
Al;'czfzder Campbell in Edinburgh, with one .Mr.
Yames Row, and an Gentleman, one Mr., Hamiltox,
with two Chirurgions, came at my Houfe, and
caufed me to rife out of my Bed, fhowing me an
Order, which they had from my Lord Advocat,
for the taking up again the Body of Sit Fames
Standsfield, and commanded me to make ready to
co with them and having {een the Qrder, readily
{fubmitted thereunto, and when coming upon the
Place at Morum, caufed the faid Grave to be open-
ed, and the Coflin taken up, It was carried into
the Church, and there opened ;5 and as foon as
Sir Fames’'s Grave-Cloaths were taken off him,
and all his upper Parts uncovered, home to his
Privy-parts, methought his Face looked not as |
expected, nor as others }.ad infinuated, that were at
the drefling of him at firlt ; for they faid, that his
Body and Face was very fair and frefhs but I
found his Face, at firft View, of another Com-
plexion, being blackifh, with fome Strakes of
red, like ftanding, or rather firangled Blood ; and
under his left Ear I faw a {welling home to his
Throat, of a blackith red Colour. After this
I faw the Chirurgions opening his Body, beginning
at the Top of his Chin, and fo down to the Pit of
his Stomach, and then cut his Skin on both fides his
Throat, towards each Ear, and coming at the Place
near his left Ear, that I faw fwoln, I there faw of
corroded or congealed Blood, lying a Lump of a
great Thicknefs, and two or three Inches long,
which proved to me he had been ftrangled: And
one Thing more I oblerved, that when Mr. Mure-
bead put off his Cap at firft from his Head, in flip-
ping it back, Sir Fames’s Eye-lids opened, and his
Eyes appeared, but his Eye-lids much fwoln, and
very red, which did alfo prove to me a Symptom
of Strangling,.

This being done, and his Breaft opened, fo
that his Intrals appeared, and to me feemed in
good Ovder, and no Appearance of Water in his
tody, neither then, nor when firft he was taken
out of the River: The like, I think, has not been
ever known by any Man that caft himfelf, or that
has been caft into a River alive, and not to have
his Body full of Water ; nor that ever a dead
Man fhould lie at the Top of the Water, where
no running Stream is, but a ftill Water, of about
five oot deep: But to me in .this it fhowes,
that as God is a Wonder-working God, fo he has
in this {howen no lefs, to convince Men, that this
worthy Gentleman murdered not himfelf, but was
murdered,

But my latt Obfervation was of a Wonder
more, that the Lord did thow, when the Chirar-
gions hzld cauled the Body of Sir Fames to be by
their Servants fewen up again, and his Grave-

Cloathes put on, A Speech was made to this
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for the Murder of hus Father.

purpofe ; It is requifit now, that thofe of Sir Fames
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Standsfield’s Relations, and neareft Friends, fhould
take him off from the Place where now he lyes, and
lift him into his Coffin.  So I faw Mr. Farici Row
at the left Side of Sir Fasies’s Hedd and Shoulder,
and Mr., Philip Standsfield at the right Side of his
Head and Shoulder ; and going to lift off the Body,
I faw Mr. Pbiltp drop the Head of his Father upon
the Furm, and much Blood in Hand, and himlel{
fiying off from the Body, crying, Lord, bave Mercy
upon me! or upon us! wipeing off the Blood on
his Cloaths, and fo lay himfelf over a Seat in the
Church, fome fuppofing that he would fwarff or
fwoun away, called for a Bottle of Water for him.
After this we went for Adorum-Caftle, where Mr.
Philip Standifield, my felf, and feveral others, ftayed
until it was Day: In which time I challenged Mr,
Philip for his Unkindnefs to me, by his not inviting
me to accompany the Corps of his Father, when
firft buried, knowing the Intimacy that there was
betwixt his Father and my felf ; and tha: of all the
People in or about the Town, his Father delighted
in no on<’s Company as in mine 3 and that he did
not give me Notice of his Burial, that I might de
my lalt Office of Love and Service to him, by
accompanying his Body to iis Burtal-place ; 1 took
it very ill from him. So then Mr. Phiii» fwore,
that he had fent two of his Servants o inviie me,
but if thofe damn’d Rogues would not do it, what
could he help it? and yer did declare, as is pro-
ved, and as himfelf fince confefs’d before my Lord
Advocat, that he would not invite me, affigning
this as his Reafon, fuppofing that my It and
Fames Marr had been Inftruments of fetring his
Father againft him, which was a falfe Suggeftion.
All which Particolars I have before the Lords of -
his Majeftics honourable Privy Council declared :
So, by their Command, 1 have in this Sheet of Pa-
per written 1t over with my own Hand, and do
hereby fubferibe my Name, the fixch of Decemiar,
1687,

Stc fubferibitur, per e, UMPrHRAY SPURWAY.

Edmburgh, the 7th of February, 1687,
In Prefence of the Juftices and Aflifers, Umpbray
Spurway ownes his Declaration above written to
be Truth in all Poynts; as he fhall anfwer to

God.
Sic fubferibitur,

Unsmprray Srovawavy,
L.INLITHGOW.

Fames Mitchel, Nephew to the deceas’d Siv Fasires
Standsfield, aged twenty Years, unmarried, purged
and {worn, depones, That about twenty Payes be-
fore Sir Fames. Standsfiela’s Death, being in Com-
pany with Philip, the Pannal, he heard'the Pannal
fay, that' if his Father did difpone his Effate by
him, he would kill him, though he fhould die in
the Grafs-Mercat for ir, Depones, that feveral
Times about a Month before Sir Fames’s Death, he
heard the Pannal fay, that little Thought thie Peo-
ple had how foon the Pannal would be Laird'; and
when he was, he would then ride in their” Skirts
that had been 1ll to him. And this is the Truth, as

he fhall anfwer to God,
Ste fubferibitur,

James MitcueL,
Fobn Topping in Monkrig, aged twenty-five Years,

married, purged, and fworn, depones, That upon

the Sabbath-Morning, after Sir Fames Standsfield’s

Death, the Deponent coming from Moukric to
: Nevw-
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New-Milns, by the fide of the Water, he dil-
covered a Body floating, and faw Philip Stands-
field looking to that Place of the Water where
the Body was, and the Deponent afked the Pan-
nal, whofe Body that was in the Water £ And the
Pannal made no anfwer; and when he came to
- MNew-Milns, he heard that Sir Fames’s Body was
found in the Water. Depones, he faw the Body
taken out of the Water, and went alonglt with
it, near to the Halk-Milns, but oblerved no
Water come from the Body. This is the Truth,
as he thall anfwer to God. Depones he cannot write.

Sie fubferibitur,  LinriTHGOW.

Fames Dick, in New-Milus, aged fourty-feven
Years, married, purged and fworn; depones,
That the Pannal, Philip Standsfield, and the Depo-
nent, being at Morum, after taking up of the
Corps, and difcourfing about the finding of the
Body in the Water, the Deponent faid to the
Pannal, that he faw fomething in the Water,
when they were fearching after Sir Fames, but
he did not fuppofe it to be Sir Fames’s Body, and
the Pannal faid, I faw him before any of you,
Depones, that he faw the Body alter it was ta-
ken out of the Water at the Brink of the Brae,
and went alongft with the Body a Piece of the
Way, and obferved no Water come from the
Mouth. And thisis the Truth, as he fhall anfwer

to God.
Sic fubferivitur, JAMES Dick.

His Majefties Advocart defired that Fames Thom-
fon, Son to George Thomfon in New-Milns, and
Anna Mark, Daughter to faunet Jobuflonn, Spoufe
to the faid Fames Thomfon, might be examined
as Witnefles againft the Pannal, for proving his
Acceflion to his Father’s Murder. And the Pro-
curators for the Pannal having alledged, that the
forefaid Perfons were but Children, and fo not by
Law capable to be Witnefles, the Boy not being
above thirteen Years of Age, and the Girl not
above ten Years.

The Lords Juftice General, and Commifi-
oners of Julticiary, refufed to receive them as
Witnefles; but in regard the Perfons on the In-
queft earncltly defired the faid Fames Thomfon
and Anna Mark might be examined, anent their
Knowledge of the Pannal’s Acceflion to the for-
faid Murder, they allowed the forenamed Per-
{fons their Declarations to be taken for clearing
of the Affife. And accordingly the faid Fames
Thomfon being examined in Prefence of the Ju-
ftices and Inqueft, declared as after follows ;
That Fanet Fobuftoun came to George Thomfon’s
Houfe berwixt nine and ten at Night, and Philip
Standsfield, the Pannal, came there fhortly there-
after : and the Houfe being dark, the faid Philip
oave the Declarant a Turnor to buy a Candle,
which he did in the neighbouring Houfe, and
after the Declarant returned wicth the Candle, his
Mother ordered him to go to his Bed, which
was in the fame Roum, and beat him becaufe he
did not prefently obey, Declares he heard one
come to the Door, and enquire for Fane! Fobu-
Jfroun, and delired her to come home, and give her
Child fuck, Declares, he knew by the Voice thac
the Perfon who came was Agnes Mark, the faid
Fanet’s Daughter, and that 7Fane! ordered her to
go away, and fhe fhould follow her, Declares, fhe
ftayed a confiderable Time thereafter, and the
faid Thomfon’s Wife was defired to go for a Pint
of Ale, and Philip took out a handful of Money
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to fee if he bad any fmall Money, and finding
he had none, the Ale was raken on upon Tryft,
Furder declares, that the {aid George Thomfon and
his Wife, and Fanet Fobnfloun did ftay togecher,
and whifper foftly a confiderable Time. Declares,
he heard Pbhilip Standsfield complamn that his Fa.
ther would not give him Moncy, and pray the
Devil take his Father, and God damn his owp
Soul, if he fhould not make an End of his Fq.
ther, and then all would be his, and then he would
be kind to them. Declares, £hiltp Standsfield and
Fanet Fobnflonn went away about Lleven, and
thortly after his Father and Mother came to the
Bed where the Declarant was lying crols the Bed-
foot 3 and the Declarant in the Night-time per-
ceived his Father and Mother riling out of the
Bed, and going out of the Houfe, and that they
ftayed a confiderable Time away, about an Idour
and an half, or two Hours, and that the Declarant
was perfeftly awake when they went and were
awzy, and he wondred what they were going
about. Declares, his Mother came 1n firft, and came
foftly to Bed, and within fome time after his Fa-
ther came in, and put a Stoul to the back of the
Door, without locking i, for the Lock made
always a great Noife when they locked the Dogr,
and the Declarant’s Father called to him when-
ever he came in, but the Declarant made no
Anfwer, that it might be thought he was fleep-
ing ; and his Mother afked, what hud ftayed his
Father? And thercupon his Father and Mother
did fall a difcourfing of feveral things, and parc-
cularly his Father faid, that the Deed was done,
and that Philip Standsfield guarded the Chamber-
door, with a drawen Sword and a bendet Piftol,
and chat he never thought 2 Man would have died
fo foon, and that they carried him out towards
the Water-fide, and they tyed a Stone about his
Neck, and leaving him there, came back to
the little Kiln, and reckoned whether they fhould
calt him in the Water with the Stone about his
Neck or not, and whether they fhould calt him in
far in or near the fide, and at length they return-
ed and took away the Stone {rom abourt his Neck,
and threw him in the Water, Declares, his Fathet
faid, that yet he was afraid, for all that, chat the
Murder would come out, and his Mother an-
iwered, Hout, Fool, there is no Fear of thar; it
will be thought he has drowned himfelf, becaufe
he will be found in the Water. Declares, when
Sir fames was mufling in the Morning, the De-
ciarant’s Mother faid to his Father, Rile quickly,
for if ye be found in your Bed, they will fay, that
ye have a Hand in the Murder. Declares, the Coat

and Waftecoat which were upon Sir Fames when
he was found in the Water, were fent to Thom-

for's Houfe, and Thomfon’s Wife faid to her Huf-
band and Fasnet Fobufloun, in Prefence of the De-
clarant, that fhe was affiighted to fee the faid
Coat and Waltecoat, for fhe thought that fome
evil Spirit was in it, and defired her Hufband to
fend 1t away, which he would not: And further,
that his Mother faid to her Hufband, in the Decla-
rant’s hearing, that {he was affrighted to bein the
Hoale alone after Night fcil 5 and, accordingly,
when ever her Hufband went out, fhe went out
with him, which was not her ordinary, Declares,
the faid George Thomfon did go into Edirburgh fc-
veral Days before the Declarant’s Mother was
brought in, and fhe did immediately afier he came
into Edinburgh fend away Sir Fames’s.Coar and
Waltecoat, and that fhe was neverin her own Houfe

afer
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afrer Night, fince her Hufband came in, but did

liein Fanet Fobuftoun’s Houle,
Sic fubferibiter, LiwvrrTncow, LP.D.

Auna Mark, Daughter to Fanet Fobnfloun, de-
clares, that on the faid Seturdays-Night Philip

came up to her Mother’s Houfe, and fent for
George Thomfor and his Wife, and thereafter he
fent her to fee if Sir Fames was come Home ; de-
clares, that the faw Philip; with his Hat off, givea
low Salutation to George Thoinfon when he came
up to him; and when the returned and told that
Sir Fames was come, Pbhilip did take a drink, and
runs down to New-Milns 3 that about eleven 0
Clock that Night, her Good-father {ent her to
feek her Mother, and that fhe found her Mother
with Philip in George Thomfor’s Houfe, and that
her Mother bad her go Home, and fhe would come
after her, and that her Good-father thereatter, find-
ing her Mother did not come, fent her for Margaret
Ifles to give Sack to the Child, and went Home
again 3 but that her Mother did not come long
atter that, as fhe thinks, about two in the Morn-
ing, and that fhe heard her Good-father fay,
Bitch and Whore, where have you been fo long ?
And fhe anfwered, Wherever I have been, the
Deed 15 done, and then went to Bed 3 and thar
alter that, fhe heard them fpeak together, but
could not know what they faid : She declares alfo,
that her Mother faid, fhe was ftill feared, and
would not abide alone, nor lie alone n the Bed,
but faid, fhe was afraid.
dinburgh, February the 7th, 1687.

The fud Aisna Merk being examined in Pre-

fence of the Aflife and Juftices, declares afirma-

tve, conform to the above-written Declaration in
all Points. ‘

Sic fubferibitury, LiwrvitHcow, LP.D.
Sir George M’kenzie’s Speech to the Inqueft,

Gentlemen of the Ingueft,

Am glad to fee fo ftrong and univerfal a
E Propenfity for Juftice in my native Country,
that every Man upon firft hearing this Death,
concluded 1t a Murder, and trembled leaft it thould
not have been difcovered. Every Man became
Sollicrtor In it, wifhed to be of the Inqueft; and
ardent Prayers were generally put up to Almighty
God for this End, with as much Earneftnefs as
ufes to be for removing general Plagues, And the
Almighty, in return of thofe, did firlt make fo
clear Impreflions on all Mens Spirits of Philip’s be-
ing the Murderer, that he had fallen by thefe : But
his divine Majefty, who loves to fee juft things
done i a legal Way, furnifhed thereafter a full
Probation in an extraordinary Manner, whereby
we might not only convince our felves, but all
fuch as are not wicked enough to have been the
Authors,  You will difcern the Finger of God,
in all the Steps of this Probation, as evidently as
Philip’s Guilt 5 and this extraordinary Difcovery
has been made, as well to convince this wicked
Age, that the World is govern’d by divine Pro-
vidence, as that he is guilty of this Muorder, He
is accufed before you for three Crimes, Treafon,
the Crrfiag of bis Father, and the Murdering bim
Crimes in great Affinity, and naturally fubfervient
to one another 5 for to pray Confufion to the
King, who is Pater patrie, is a Curfing our great
Parent; and what can prove bétter a Defign to

murder his Parent, than the malicious Hatred that
VoL, IV.

for the Muyder of bis Father.
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prevails over a Son to curfe him # What reftrains
vitious Men from murdering thofe, by whole
Death they may expect licentious Liberty, and
an opulent Succeflion, fave the Fear of the Laws
of the Land, or at leaft an innate Awe of the
Law of Nature ? But here you fee in the Trea-
fon, a Contempt of the Laws of the Land, and
in the Curfing, an Abhorrence of the Laws of
Nature, ‘

There 1s no Reafon to fufpeét our Zeal in this
Cafe from any Statec Defign ; for we took Pains
to fhun a Probation of the Treafon. It was forced
upon us, and not fought by us; {fo violent were,
and are we in the Search of the Murder, thac
even ‘Ireafon was not able to divert us: Nor
prefs I icac this Time, but to let you fee there
1s nothing fo wicked or dangerous, which this
Pannal durft not attempt. He not only withes
the King’s Confufion, but drinks it openly ; and
not only drinks the King’s Confufion himfelf,
but he forces others to do fo 3 nor needed he to
be drunk, to be guilty, for this was the firft Step
of his drinking ; and to convince you that he
knew it was a Crime, it is proved that he took
his Complices fworn never to dete@ ity the fa-
tal Encouragement which always tempts him to
commit his Villainies. The Curfing his Father is
not from meer Humour or Diflolutenefs, but it
becomes yer probable by a previous Defign to have
his Eftate, and from the Reltraint he found from
him, of being debarred from the ravithing Hopes
of a boundlefs Liberty. The Expreffions are va-
rious and execrable, fuch as, Devil take him, drow
bim, rive bim, let bim never come back, let bim ¢
ver eat more, &c, and thefe Expreflions, which
fhould never have been once fpoke, were fre-
quently repeited, and are proved, not by fufpe&-
ed Perfons, or Strangers, but by his Father’s, and
his own Servants, and {uch of them too as were
Philip’s own Favourits, and who think themftlves
very unhappy in being obliged to depone againtt
him,

You are then, Gentlemen, in the third Place
to judge, how far this Murder and Parricide are
prov’d ; in which you need to be the lefs fcrupu-
lous, that the Son, who is accufed of it, is to
dic however ; for either of the two former
Crimes are fo far prov’d beyond all Doubt, that
though he fhould efcape this, he cannot thefe.
And as to the Probation of this Crime, I mufk
firft reprefent to you, that in occult or atrocious
Crimes, the Law has relaxed, and remitted much
of s Scrupuloufnefs in Probation, becaufe in
thefe the ordinary Probation cannot be had,
and to admit none but fuch, were to rejet all :
And therefore in Hamefucken, which is the beat-
g a Man 1n his own Houle, but much more
the murdering a Man by way of Hamefucken
in his own Houfe, wherein all Means are ufed
to cover, and few can be got for difcovering,
you muft not expett two Witnefles who faw
the Murder committed, but only fuch Probati-
on as can before God convince you, that this
Murder was committed by that Man, No In-
queft ever failed to find the Murder of Children
to be clearly prov’d, though there were no Wit-
nefles that faw it committed ; and the murdering
Parents is a more atrocious Crime, becaufe we owe
more Duty to our Parents, than any Parent does
to a Child, and never Son ow’d more than this
did, nor can be more ‘believed to have killed a

Parent.  For clearing whereof you are to confider
Qq ﬁl'ﬂ?:r
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firft, that he did not.drown himfelf, as was pre-
tended, but was murdered by fome Perfons ;
and, as the Law violently prefumes, that no Man
would murder himfelf, fo, without the Help of
this Prefumption, 1t is provd moft convincingly,
by ocular Infpeétion, that he was ftrangied ; .the
Marks of Strangling, wiz. the congealed Blood,
the Diflocation of one of the Vertebre in his
Neck, &fc. being vifible Signs prov’d mn the
ordinary Way, and we have added to this the
Opinion both of the Chirurgions and Phyficians,
who at once declared, that he was not drowned,
and that he was ftrangled ; the outward Marks
likewife of . his not being drowned appearing
as vifibly as that he was ftrangled : So you
muft conclude, that he was flrangled, except
you can think, that after he had ftrangled him-
{elf, and broke his own Neck, he drowned him-

felf.
In the next Place, who could have murdered

this innocent and obliging Gentleman, except
{fome Perfon who had Accefs to his Houfe, where-
in he was murdered, and had Malice againft him-
felf ? And thefe two can meet in no Perfon,
but this unnatural barbarous Son; for one of
the things that heightens his Guilt s, that he
fhould abhor a ‘Father, who engaged meer
Strangers to love him asa IFriend! And we have
prov’d that he not only hated his Father, and
that he had done fo for many Years, but that he
vowed he would take away his Life before Chrifi-
snas mext 3 and that m many various, but clew
Expreflions, and at many f{everal Times; for
fometimes he {wore, if he made a Difpofition to
his fecond Son, he fhould take his Life; fome-
times, that he fhould he Mafter of all before
Chriftmas, and he fhould ufe the Servants as they
ufed him : That though his Mother was like to die,
that his Father fhould die before her: And he fcarce
ever fpoke of his Father, without fwearing he
would ftrike a Sword to his Heart: Nor would
his Pafilion fo much as fuffer him to diffemble,
this, even to his Mother 3 and he who durft own
it to her, durft certainly do it whenever he had
Occafion,

I proceed now to clear to you, that I have pro-
ved, that he not only defign’d and vow’d in Paf-
fion, that he would murder his Father, but that
he aétually attempted to murder him; and for
this I have led thefe Witnefles, who prove, that
when his Father came from the Leaden Mines,
he fled into Culter, as a trembling Partridge pur-
fued by a Haulk, telling fome Gentlemen, that
he had been purfued feven Miles by his unnatural
Son, who accordingly came to the Houfe, and
fhot f=veral Piftols in at the Windows ; where-
upon the Gentlemen who now depone, were
forc’d to watch with his Father all the Night, and
were forc’d to convoy him the next Day near to
Edinburgh, We have alfo produced other Gen-
tlemen, to whom his Father declared, that he
attemnpted againft Ius Life ; and who will not be-
lieve the beft of Fathers deponing againft the
worft of Sons? Nor could any thing have drawn
this from the Father, fave the terrifying Danger
to which he was hourly expofed. All the Su-
pream Courts of Europe have found the Attempt
to kill fufficient to infer Parricide : This 15 a
higher Degrec of Guilt than Curling, and yet
that infers Death 3 and’ to attempt to kill a Fa-
ther 15 more villamous than to kill a Stranger.

What ihall be faid then of frequent and delibe-
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rate Attempts 7 And thus you have this Son
again prov’d gutlty of Death, and even Parricide,
That which haftened the perpetraiing this Crime,
was, that his Father, wearied out with his Villai-
nies, was at laft forc>d to difpone lus Liftate to his
fecond Son 3 and though there be nothing more
ridiculous than to afl, what Realon the Son had
to kill his Father, as he now dozs; for there
can be no Reafon for fo barbarous an Aclion ;
yet this was « Motive to him, and may be a
Proof to you; for fo kind a Father, who had
tryed all Means and Mcthods to reclamm his -
centicus Son, had never proceeded to this, un-
Jefs he had been driven to 1t by thofe frequert
Attempts made by his Son upon lus Life, in
hopes to enjoy his Eftaee by the Death that he was
to give. To difappoint which Hopes, his Father
defigned to fetide his Eiflare on the fecond Bro.
ther 3 after which Setilement, he could gam no-
thing but the Gallows, by killing his Father
Whercupon he, to prevent the Delivery of the
Difpofition, did affociat to himfelf

Thowiferr, whom himfelf ufed to call the Dovivs
Taylor, Tlomfow’s Wite, and Janct fobugicus,
who was his own Concubine, and his Fater's
known Enemy, whom he could never have fre-
quented, except upon fo barbarous a Delign,
Themfen denyed that he was i the Houle for
Eight Days before, and yet 1t 1s proved he wis
in Sir Fawmes’s Houfe the Night the Murder was
committed,  Fobuffoun denyed alfo before the
Council, that fhe was out of her Houle aker
Nine o’Clock that Night, and yet 1t 15 prov’d,
that fhe flayed Abroad till after Twelve, fo that
her Hufband was forced to fend for a Stranger to
olve Suck to her Infant, Why did they both
deny, or fhe abandon her Child, at fo {ufpect a
Time? And it 1s ridiculous to pretend, as they
do, that they forgot fo extraordinary a Circum-
{tance, in fo extraordinary a Night, efpecially be-
g examined upon 1t within two or three Days
thereafter, By their Affiftance the Murder was
defigned to be upon Satziday, the Day
of Fenraiy; but God, to difcover, and revenge
a Murder (which he thought fit to fuffer to be
committed for the Punifhment of fo many pre-
ceeding horrid Crimes) infpired Sir Fawes to bring
with him that Night, a devout Munifter, for pre-
paring the Father, and proving againft the Son ;
and this pious and grave Man, whofe Meric
may be lad in Ballance with many Witneffes,
depones, that he heard that Night the Noife
of many PYeople within the Houfe, which was
mconfitent with Sir Jeumes’s drowning  him-
felt without 1t : And depones, That his At
tention followed this Noife until it died out to-
wards the River, into which he was thrown by
them; and the Brink 15 prov’d to have been bro-
ken, and beat by many Feet, which fortifics
much this Depofition, It is alfo proved, that
he refufed that Night to come to publick Pray-
er with his Father, fwearing, that he could
not look upon him, and that the next Morn-
ing, when all went to find out his Father, he
confeffed he had firk found him 3 but that he
came away without difcovering that he had
found him, nor did he fthew the leat Gricf
when he- was found by others ; whereas, if Na-
ture had not been quite devoured by Vice and
Guilt, he had certainly thrown himfelf upon his
dead Father, and had lamented that fatal Death,
which no Man, except he, faw with dry Eyess
but
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but whillt others were mourning for his Father,
this Mifcreant would not ‘fuffer him to *bc cz}rrled
1 to his own Houfe, faying, that he died like a
Dog. O criminal Moderation ! that never appear-
ed in this paffionate Creature, fave upon the Death
of his Father. O cu{fr:d Iu[t_xce | never fhowen,
or pretended to, fave In afferting, that his Father
deferved no Refpedt, becaufe he drowned hlmfe_.]f.
Upon this villainous Pretexe, he caufed throw him
sato a remot Houfe, where none were allowed to
fec the Body, fave his own Accomplices, to pre-
vent all Difcovery by Infpection of it: and for
the fame Reafon caufed bury him very fudden-
ly, in {pight of a Countermand from his Friends
at Edinburgh.  But they, fully perfwaded that
Sir Fames was murdered by his own Son, fent
out fome Chirurgions and Iriends, who having
raifed the Body, did fee it bleed miraculoufly up-
on his touching it. In which God Almighty
himfelf was pleafed to bear a Share in the Teflimo-
nies which we produce ; that divine Power, which
makes the Blood circulat during Lite, has oft-
times, in all Nations, opened a Paflage to it af-
ter Dazath, upon fuch Occafions, but moft m
this Cafe » for after all the Wounds had been few-
ed up, and the Body defignedly fhaken up and
down, and which 15 moft wonderful, afier the
Body had been buried for feveral Days, which na-
turally occafions the Blood to congeal 5 upon Phi-
liz*s touching it, the Blood darted and {prung our,
to the great Aftonifhment of the Chirurgions
themiclves, who were defired to watch this E-
vent; whercupon Philip, aftonifhed more than
they, threw down the Bedy, crying, O God !
O Ged! and cleanfing his Hand, grew fo faint,
that they were forced to give him a Cordial.
But lealt any Shadow of Difficulty might remain
with you, his Divine Providence, which oft-times
reveals 1t felf by the IMouths of Babes and Suck-
lings, has brought us two little Witnefles, whom,
as no body could be fo unworthy as to corrupr, fo
none can be fuch Infidels as not to believe, efpe-
cially fince they depone againit thetr own Parents,
and have owned firmly in their Prefence; what
they now depone 1n yours. From them we have
an Account, how Philip that Night came into
the IToule of their Parents, and there {fwore, He
wedd b rid of bis Futher that very Night @ How
they went out at Midnight, and after their Re-
turn made their Reflections, how eaflily Sir Fasies
had died, and how brifkly Phi/ip had behaved, by
guarding the Door with a Piftol in his one Hand,
and 2 Sword in the other ; how they had hung
a Stone about his Neck, but had thereafrer ta-
ken 1t away, and how the Mother durlt not
ftay in her own Houfe, while Sir Fames’s Coat
was there s and 1f you had feen this little Boy
upon his Knees, beoging his Father to confefs,
with fo much Affeétion, fo much Judgment, {o
ntch Piety, you had needed no other Probation
but himfelf, The Father himielf, before his
Death, was convinced, and frequently foretold,
that his Son would kill him; and the Mother,
how foon the heard of her Hufband’s Death, and
fome of the Circumftances now infifted upon,
and remembred what fhe had heard her Son fay
to her fclf, and what he had faid at Nunland, con-
cluded he was the Murderer, in fpight even of
that criminal Kindnefs which fhe had for him ;
almoft the whole Nation was convinced of this
before any Probation was led : And the Lords of

the Privy Council, among whom many of our
Vou, IV,
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3°3
Judges fit, did declare, that -they thought that
half of the Probation which was led before them,
fufficient to convince an Inqueft. How then
fhould the leaft Scruple remain with you, before
whom fo full, fo clear, and {o legal a Probation has
been led, that like a Bend, every Part of it fup-
ports another, and like a Chain, every Link draws
on anothey ? '

I need not fortifie {o pregnant a Probation, by
Jaying out before you how often he and his Cam-
plices have contradicted one another, and even how
often he has contradited himfelf in the moft ob-
vious and material Points, and how he denyesevery
thing with Oaths, and with equal Confidence,
though never {o clearly prov’d : Albeit fuch as thels
are the chiel things that make up the Probation
in other Cafes s nor how he fuffered the greateft In-
dignities imaginable from his Complices in Prefence
of the Privy-Council ; though this convinced many
of their Lordfhips, that he was at the Mercy of
thofe Complices, who were too far upon his Se-
crets, not to be flavifhlie fubmitted to. Bur [ can-
not omir, how that fince he came into Prifon, he
has lived {o tmpiouflie, and atheithicallie, as thewes,
that h= had no Awe upon his Spirit, to rfirain
him from committing any Crime from a Love to
God, ora Fear to [cll 5 and that he conflontly fl-
led and kept himielt drunk from Morning till
Night, thereby to drown the Voice of his Con-
{cience, and to make himfcdf infenfible of the Ter-
rors of the Almighty.

The Judges have declared what was necflary to
be prov’d, and you are only to judae, if we have
prov’d what they thought neceflary 5 and therelore
there 1s no Place to doubr, 1f a Man’s Life may be
taken upon meer Prefumptions 3 for the Judaes
have cafed you of that Scruple, by finding the
Grounds 1 this qualified Libel relevant; and his
own Advocates have acknowledged this Probation
to be fo ftrong and unanfwerable, that before the
Half of 1t was led, they went away and deferted a
Client, whom they found they could not deiend 5 nor
fhould any Man doubt of a Probatton, which one’s
own Advocats think wvincible.  If then fuch a-
mongft you as are Fathers, would not wifhh to be
murdered by your own Children; or fuch of you
as are Sons, would not with the World to believe
that you are weary of your Fathers, you will all
concur, to find this Mifcreant guilty of a Crime
that God has taken fo much Pains 1o detedt, and
all Mankind had fuch Reafon to wifh o be pu-
nithed. May then the Almighty God, who fornyd
your Hearts, convince them.; and may this poor
Nation cite you, as the remarkable Curbers of
Vice, to all {fucceeding Ages.

Thereafter his Majefties Advocat protefted f{or
an Affife of Error againft the Inqueft, in cafe they
fhould afforlzie the Pannal.

The Perfons who paflt upon the Aflife of Philip
Standsfield, return’d their Verdict in Prefence of the
faids Lords 3 whereupon the Tenor follows.

The whole Affife called upon the Jury of Philip
Standsfield, upon the three Points following, par-
ticalarly lybel’d againft him; to wir, the Crime
of Treafon, the Curfing of his Father, and Ac-
ceflion to his Father’s Murder ; they unanimoutly,
in one Voice, by the Mouth of /7illiam Baillie of
Lamizgton, their Chancelor, finds the Pannal guilty

of the forfaid Crimes.
Stc fubferibitur,

WiLLeaaMm BarrLvieg,
of Laminglon, Chancelor.

Qq 2 The
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HE Lords Juftice General, and Commil-
foners of Jufticiary, having cpnﬁcllered the

Verdict of the Affife returned againit Bbfirp Stands-

field, they, Dy the Mouth of Fabit Leflie, Dcmpﬂ_:qr

of Court, decerned and adjudged the faid Philtp

Standsfield to be taken upon Wednefdey next, be-

ing the 15th of February inftant, to the Mercat-

Crofs of Edinburgh, and there, bgtv.lrlxt n:{o and

cour a-Clodk in the Afternoon, to be hanged on &

Wie be dead, and his Tongue to be cut

out, and burnt upon 2 Scaffold, and his right

Hand to be cut off, 2nd affixt on the Eaft-Port of

Haddingtoun, and his Body to be carried to the

Gallowlz betwixe Leith and Edinbiigh, and there

to be hanged up In Chains ; and ordains hﬁis Nnma::,

Fame, Memory, and Honours to be extinét, his

Arms to be riven forth, and deletout of the Books

of Arms, fwa that his Pofterity may never have

Place, nor be able hereafter to bruik or joyfe any

Honours, Offices, Titles, or Dignitics; withip this

of the Seven Bifbops,

Trm. 4. Jac 1L

Realm 1n tim? conung, and to 'lmvc forfaulted,
amitted and tint all and fundry his Lands, Her-
tages, Titles, Ofiices, Tacks, Stedings, Roums,
Poffefiions, Goods and Gear whatlomever per-

taining to him, to our Soveraien Lord, to remain
perpetaallic with his Highnefs 1n Property 5 which
Was prgnounccd for Doom: Whereupon his Maje-

fties Advocat alked, and took Inftruments.
Jo.Lockuarr.
Davip Barroug,
Rocer Hock,
P, Lyon.

Sic fubferibitur,

FExtracted forth of the Books of Adjournal, by
me Mr. Thowmas Goiden, Clerk the Juflice-Court,
Sic fubferibiiur, Tuo. Gornony,

Which Doom and Sentence, above-written, was
accordingly put to due Lxccution upon the Per-
{on ‘of the faid Philis Stenddheld, in Manner above
preferibed.

- f I [ - b ! - b "

o (f?“ﬁ“fur‘ 2 “b{r TR AT IR N e AN R LT A *’:ﬂ"_f':f'*:f-. for e FFYED T8 QNN 70 N ie
< eyl e il YT UANRITF DEgad e T A TRl Y AT SN ST S S Y AR X
¥ ;l_ﬁ {-Lt " _n.:’w )r FURAR, vl MR DI B L N R T S O AT DAL RN
v ll .; :;" s ' Lk 1"-.“- HIL"\:: I-‘ * I-' -‘ . Y1 :. T v a 7 -1 E"-“i ’ "‘"\.'&"—Au (el + - r'-.'h.‘-""'t-—‘ - . : -‘::‘ F'-‘ " .
N T‘(‘) ok 'ﬂ-"t'-'t‘ : g;ﬁ.'r- 'r:, 457 "'j""t"h L. ’? ﬂ“'"" 'i_?]ﬂj'l l‘:":”l-tﬂ I:_.gl {’If-‘?nl l: }'-"'1 v af l.tilf
i:' o \ ‘ "45 JJ‘ i.'l'-" i 3 e "'I:.: - “iiﬁ;}:}i"::-l} . . . *r"I‘t. ek +""":1"-h-'* oF *h l"-'-"'rt-r LAy '-u."'l_,i' f"'l‘lif-."‘"}l oA i'—':;‘ ir o }lr-f.} I:"
i elignd Wiy W8 0 N Y L AR e N e $BNY RS SO RN RS e S

XLIV. The Trial of the 0f? Rovereind Fatber in God, Dr. William San-

croft, Loid Archdifbop of Canterbury,

arnd of the R {gﬁz‘ Reverend Fathers

in God, Dr. William Lloyd, Lowd Biflep of St Afash, Dr. Francis Tur-

ner, Lord Bifbop.of Ely, Dr. JTohl_l

Lake, Lord Biflop of Chichefier

Dy, Thomas Kenn, Lord Bifbop of Bath and Wells, Dr. Thomas White,

Lord Bifbop of Peterborough,

Briftel *, af the King’s—BEnCh, fﬁ?‘
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Fripay Fene 15, 1688,
Sir Relert Wright, Lord Chief Jultice,
Mr. Jultice Helictay,
Mr. fuftice Pocel/,
Mr, Juftice Ailybone,

Judges.

F'—"—'\‘- IS being the firft Day of the Term-
E \ his Mnjcﬁ}"s Atterncy-theml (as

foon as the Court of King’s-Beich was
fat) moved on the Behali of the King
for a Heleas Corpus, returnable fmmediard, directed
to the Licutenant of the Tewer, to bring up his
Grace the Lord Archbifhop of Caaterdury, and the
Bithops of St. dfaph, Ely, Chicadict, Bath and

Wells,  Peterberongh, and Biiftel 5 which was

aicd Sty

Jonathan Trclawny, Lord Bifbop of
Publifbing a Libel, June 29, 1688,

read, by which my Lords the Bifhops are brought
hicher.
L. C. F. Read the Retorn,
Cleik veads the Retorn, wbich in Englifh /s as
follozos

K Sir Edward Hales, Baronet, Licufenant of the
Tower of London, namncd in the [¥rit fo this
Schedule aunext, To our Molt Serene Lord the
King, domeft bumbly ceriify, Tbhat before the coin-
ing of the foid Writ, to wit, the eighth Day of June,
in the fourth Year of the Reign of our Lord James
the Second, Kiug of England, &e. William Lsrd
Archbiftop of Canterbury, William - Lord Biflep of
St. Afaph, Francis Lord Bifbop of Ely, Jchn Lord
Bijhop of Chichefter, Thomas Lord Bifbep of Bath

and Wells, Thomas Lard Bifbop of Peterborougpn,
and Jonathan Lerd Bifhep of DBiiltol, meutioned in
the aforefaid Writ, were cominitted and aclivered 10,
and are retatied in my Cuftody, by Virtuz of e ccr
taiin Wariant under the Hands and Szals of George
Lord Jefferies, Baroit of \Wem, Lord High Chai-
cellor of England, Robert Farl of Sunderiand,
Lord Profident of the Privy-Ceuncil of our Loid the
King, Henry Lsrd Arundel of Warden, Keevar of

. 1

granted.
And with great Difpatch, about cleven o’Clock

the fame Day, the Lieutenant returned his Wi,
and brought the faid Lord Archbifhop and Bi-
fhops into Court, where being fet down in Chairs,
et for that Purpofe, Mr. Arorney-General moved
the Court, wiz.
, My Aun. Gen. My Lord, I pray
Stir T, Pouis, e ,

that the Writ and Rectorn may be

% Burn. Hift. Own Times, Vol. I. p. 741——743.
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the Privy-Seal of our faid Lerd the King, Wil-
]i-:lm Maiquefs of Powis, John Larl of Mu]grqve,
Lerd Greal-Chamberlain of England, Theophilus
Earl of Huntingdon, Henry Zarl of lz?tﬂrboreugh,
William Earl of Craven, Alexander Earl of Mur-
ray, Charles Earl of Mldﬁlutor}, J()]].n Errl fgf:Mcl-
1‘3:11';, Roger Eerl of Caltlemain, Richard Vifeount
Prefton, George Lord D..xrtmomh,. Sldnﬂy‘_‘Lgrd
Godolphin, Henry Lord Dover, Sir John _:.rnlc?,
Kuight, Chancellor  of the Exchequer of onr foid

r

Lord the King, Sir Edward Herbert, Knigh,
Chicf Fnftice of the Crizinon-Beuch af oty Lord the
King, and Sir Nicholas Butler, ‘}{mgbf, :Lords of
his Majoflys wnoft bonourable Privy-Council, to e
direbred : The Tener of which Warrant follows i
thefe Words, viL.

« FAAHESE are, in his Majefty’s Name, and
« § by his Command, to require you to take
«« into your Cuftody the Perfons f)f IVilliom Lord
«« Archbithop of Canteroniy, IWiliam Lord Bifhop
s of $1. Aluph, Irexcis Lord Bifhop of Ely, Fohn
« Lord Bithop of Chichefrer, Thoiras Lord Bithop
« of Bath and I7ells, Tieinas Lord Bifhop of Pe-
< jerperengh, and Fonaban Lord Bifhop of Briffdl,
« Fopr Contyiving, Mokiug and Publijoing a Seditious
« Lilel in I7viting, agaiif} bis Majelly and bis Go-
o werpment, and them falely to leep in your Cu-
¢ {tody uniil they thali be delivered by due Couife
¢« of Lawy for. which this fhall be your fufficient
« Warrant. At the Councail-Chamber in 775 ze-
¢« [1all, this eighth Day of Fune, 1688, And this
¢ js the Canfe of the taking and detaining, €¢.”

L.C ¥. Wd, what do you defire, Mr, At-
torney ! _

Mr., 't Gen. We pray for the King, that the
Retorn may be filed.

L. C.F. Let it be filed,

Mr. s, Gea. By this Retorn your Lerdfhip
obferves what 1t 15 my Lords the Bifhops were
committed to the Tewer for; 1t 1s by Warrant
from the Council-Board, where, when their Lord-
fhips appeared, they were not pleafed to give their
Recognizances to appear here, as they were re-
quired by the King to do; and thercupon they
wire cemnntted to the Tower, and now come be-
fore the Court upon this Retorn of the King’s
Vict of Hebeas Corpus 3 and by the Retorn 1t doees
appear, 1t was for Centriving, IVriting, Freming,
aid Prélifuing a Seditions Libel agamndt his Maje-
fty and the Government, My Lord, it is our Da-
ty, who are the King’s Counfel, purfuant to our
Orders, to profecute fuch Kind of Offences; and
watn tge proper Trme fhall come for us to open
the Nawire of the Offence, your Lordfhips will
ihen judge what Reafon there is for this Profecu-
tlon 3 but 1n the mean Time, what we are now to
ofir to your Lordfhip is, The Officer of this Court
has an Information againft his Grace the Archbifhop
of Cauterdury, and the reft of my Lords the Bithops,
vich we defire may be read to them, and pray
that they ruay plead to it, according to the Courfe
oi the Court.

Sir 69, Sewver. I 1t pleafe your Lordfhip to
fpare us 2 Word for my Lords the Bifhops.

ar. Art, Gen, Ty Lerd, we pray for the King
the Information may be read.

Sir Rod. Sewyer. We defire to be heard 2 Word
Girlt.

Sir Uilliam Friikass,  vab. 862, Ger. We oppofe vour
ipeaking ary thing, till the In-
formation hath been read,

jor a Label.
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Sir Robert Sawyer, But what we have to offer is
proper before it be read.

My, i, Gen. Your Time is not yet corme, Sir
Robert,

Str Rob. Sawyer. Yes, this is our proper Time
for what we have to fiy, and therefore we move
it now, before there be any other Proceedings in
this Matter,

Mr. Soll. Gen. It is irregular to move any thing
yet : Pray let the Information be read firft.

Mr. §. Pembericn. If your Lordthip pleak to
fpare us, we will offer nothing but what is fit for
us to do.

Sir Rob. Sawcyer, And now is our proper Time
for 1.

Mr. §s/l. Gen. Gentlemen, You do know the
Way of Proceeding in fuch Cafes better than o
Iam fure, as for you, Sir Rolert Sawyer, you have
often oppoled any fuch Motion as irregular 3 and I
hope the Cafe is not altered, however you may be,
the Courfe of the Court is the fame.

Sir Rob. Sawyer. With Submiftion, if your Lord-
hip pleale to {pare me a Word, that which I
would move, 1s, to difcharge my Lords the Bithops
upon this Retorn, and {rom their Commirment
upon this Warrant,

Nir. 4. Gen. Surely thefe Gentlemen think to
have a Libarty above all other People : Here is an
Information, which we pray my Lords the Bithops
may hear read, and phad to.

Mr. Soll. Gen, Certainly, Sir Redert Sawyer, you
would not have done thus half a Year ago.

Sit. Reo. Sazeyer. What would not 1 have done ?
I move regularly (wich Submiffion) to difcharge
my Lords the Bifhops from their Commitment s
1t they are not here legally imprifoned, now they
are belore your Lordfhips upon this Writ, then you
wiil give us leave to move for their Difcharge, be-
fore any thing clfe be faid to them; and that is it
we have to fay, to demand the Judgment of the
Court upon this Retorn, whether we are legally
imprifoned ?

Mr. 422, Gen. Under Favour, my Lord, nei-
toer the Court, nor they, are ripe for any Motion
of this Nuture yet.

Mr. §. Peinberton. If we do not move it now,
it will afterwards (I fear) be too late.

Mr. Soll. Gen. Thefe Gentlemen are very for-
ward, but cerrainly they miftake their Time; this
15 a Habeas Corpus that is brought by the King,
and not by the Prifoners; and therefore they are
too foon, till they fee what the King has to fay to
them.

Mr. A, Gen. Your Lordfhip cannot as yet be
moved for your Judgment abour the Legality of
this Commitment, becaufe this Writ was granted
upon our Motion, who are of Counfel for the
King, and vpon this Writ they are brought here:
And what s it we defire for the King? Certainly
nothing but what 1s regular.  'We have here an In-
formation for the Xing againt my Lords, and we
defire they may plead to i,

Mr. §. Penberton. Good my ILord, will you
pleafe to hear us a little to this Matter.

L. C. F. Brother Peinberton, we will not refufe
to heur you by no means, when you fpeak in your
proper Time, but it is not {o now ; for the King
15 pleafed, by his Attorney and Sollicitor, to charge
thefe noble Perfons, my Lords the Bithops, with
an Information 5 and the King’s Counfel call to
have that Informatien read, but you will not per-

mit 1t to be read,
Myr. S,
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Mr. S. Pemberton. Pray, my Lord, {pare us 2
Word: If we are not here as Prifoners regularly
before your Lordfhip, and are not brought in by
the due Procefs of the Court, then certainly the
King’s Counfel, or the Court, have no Power to
charge us with an Information therefore we beg
that you will hear us to that, in the frflt Place,

whether we are legally here before you:

+

Mr. Soll. Gen. Thefe Gentlemen will have thelr
proper Time for fuch a Motion hereafter.

Mr. Pollexfen. No, Mr. Sollicitor, this Is, with-
out all Queftion, our only Time for it; we fhall

have no Tune afterwards.
Mr. At Gen. Yes, you will, for what do we,

who are of Counfel for the King, now afk of the
Court, but that this Information may be read?
When that is done, if we move to have my Lords
the Bifhops plead, then they may move what they
will » but before we make that Motion, they can-
not break in upon us with their Motion; and,
with Submiffion to your Lordfhip, whether my
1ords the Bifhops were duly commutted, 1s not yet
a Queftion,

Mr. Finch. But it is, and this is the fitteft Time
for it.

Mr. Soll. Gen. Pray will you hear us quictly
what we have to fay, and then anfwer us with
Reafon, if you can: I think we are tn a propcr
Way, but they are not, my Lord; for (as I fad)
my Lords, the Bifhops are brought by the King’s
Writ upon our Motion for the King, not upon
theirs; and now we have them here before the
Court, We for the King will charge them with
an Information ; which Information, that they and
the Court may know what it is they are charged
with, we pray it may be read to them by the
Clerk » and when it is read, let thefe Gentlemen
fay what they will for them, they fhall have their
Time to fpeak; but certainly they ought not to
obftru& the King’s Proceedings, nor oppofe the
Reading of the Information to thefe noble Lords,
who are brought here in Cuftody into Court, to
this very Purpofe, that they may be charged with
this Informaton.

Mr, S. Pemberton. But we have fomewhat to
fay before you can come to that, Mr. Sollicitor.

Mr. Soll. Gen. You ought net to be heard as yet.

Mr. §. Pemberton, Under Favour we ought to
be heard.

Sir Robert Sawyer, My Lord, Mr. Sollicitor has
oppofed our being heard, but we now defire he
would hear our Anfwer to it, and that which we
have to fay, is this, That my Lords the Bifhops
are not here regularly in the Court to be charged
with an Information ;3 and if the Law be not with
us in this Point, as we doubt not to make appear
it is, no queftion but when your Lordfhip has
heard what we have to fay, you will give a right
Rule in it. My Lord, we fay, that by the Rules
of Law, no Man ought to be charged with an In-
formation or Indi@ment, by the exprefs Statute of
Trgzood the Third, unlefs he come into the Court
by legal Procefs : That is a ftanding Rule, and the
Pratice of this and all other Courts 15 pur-
fuant to it. Now in this Court you have feveral
Procefles that go out of this Court, and he tha
comes as taken by Virtue of a Capzas, or an At-
tachment after a Summons, or by Pewire 1 the
Nature of a Subpaua : 1 fay, he that comes 1n up-
on thefe Procefles, may be charged with an Infor-
mation ; but where a Perfon is in Prifon, com-
mitted by another Jurifdiction, and another Au.
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thority, than that of this Court; when the Pri-
foner is brought here by Habeas Corpus, the firft
Thing the Court has to do, 1s to enquire whether
he be legally committed ; to that End the Retorn
1s filed, and the Party has leave to make his Fx.
ceptions to it, as we do in this Cafe. My Lords
are brought here upon a Ilaebeas Corpus, the Re-
torn of which has been read, and now the Retorn
is filed, we are proper to move, that my Lords
may be difcharged ; for you now fee what they arc
committed for; it is for a Mifdemeanor in makine
and pub]_i[hing a Libel, that’s the Mazter for whict}i
they are committed ; and it appears by the Retorn
likewife, that they who are thus commirted are
Peers of the Realm; for fo my Lords the Bifhops

all are, and for a Mifdemeanor they ought not by
Law to have been committed.

L.C. F. You go too far now, Sir Rsbert Saw.
yer s I would willinaly hear you whatfoever you
have to fay 5 but then it mull be 1n its due Time,

Mr. At Gern. This very Difcourfe (indeed |
have heard) has pafs’d up and down the Town for
Law; we fee now whence they had it

Mr. So/l. Gen. 1 know it has heretofore been
urged by me, but denied by them who now urge
i, and I am glad that they now learn of me to
tack about.

L. C. 7. Look you, Gentlemen, do not fall
upon one another, but keep to the Matter before
you.

Mr. 8. Pemoerfen. So we would, my Lord, if
the King’s Counfel would let us,  Firft, we fay,
we being brought here upon a Retorn of a Heabeas
Cerpus, there was neither at the Time of the Com-
mitmept Caunle to impitfon us, nor was there Ly
the Warrant any Caufe to detain us in Prifon ; and
for thar, befides what has been hinted at, we fay
further, that here it 1s returned, that we were com-
mitted by fuch and fuch Perfons, Lords of the
Privy-Council 3 bue the Retorn doth not fay, that
it was done by them, as Lords of the Privy-Coun-
cil, which muilt be mn Council; for if it be not In
Councily they have not Power to make fuch a
Warrant for the Commitment of any Perfon, and
that we ftand upon. Here is a Retorn that is not
a good Retorn of a legal Commitment, and there-
fore we pray my Lords may be difcharged.

Mr. Pollexfen, Pray, my Lord, fpare me a Woid ;
that is the Thing we humbly ofter to your Lord-
fhup’s Confideration 5 and, under Favour, I think we
are proper both as to the Matter, and as to the
Time : The Retorn 1s now filed before you ; if by
this Retorn there appears to have been fuch a Caufe
to commit thele Lords to Prifon, as 1s legal, then
we acknowledge they may in a legal Courfe be
brought to aniwer for their Offence; bur, with
Submiffion, 1t appeais not by any thing that is in
this Retorn, that my Lords the Bifhops were com-
mitted by the Order of the Privy-Council, All that
is faid, is, That they were committed by my Lord
Chancellor, and thole other Perfons, named Lords
of the Privy-Council 3 which we conceive 1s nor
a good Retorn; for they can do nothing as Lords
of the Privy-Council, except only as they are m
Council, and by Order made 1in Council ; except
that do appear, they have no Power to commit:
Then take the Cafe to be fo; here is 2 Man com-
mitted by one that has no Authority to commit
him, and he is brought by Habeas Corpus into
this Court, what fhall the Court do with him¢
Shall they charge him with an Information?
No, 1t does appear that he was i Cuftody, but

| under
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under-a Commitment, by thofe who had no legal come how he will, he is not to have any longer
Power to comimit him and tl]E{'CFﬂl’ﬁ he mu[‘c‘ be Time _than that Inftant to appear to, and be cliar-
difcharged 5 and that Wwe pray tor my Lords the ged with the Information. *Tis true, upon a Sué-
Bithops. What the King’s Counfel may have to  pana, which is in the Natare of a Summons, there
fay to them afterwards, by Way of Information or a Man hath, as it were, an Effoyn, and may make
otherwile, they muft take the regular Methods of his Excufe, and he fhall have Time; but when ke

the Law, to bring my Lords the Bifhops to anfwer ;
hut as the Cafe ftands here before you, upon this
Retorn, it does appear, they had no Authority to
commit them, by whofe Warrant they were com-
mitted 3 and therefore this Court has nothing to do
but to difcharge them.

Mr. Finch. I beg your Lordfhip’s leave to fay
one Word farther on the fame Side : I think, with
humble Submiffion, this 1s the moft proper Time
for us to make this Motion 3 for here 1s a Habeas
Corprs returned ; this Retorn 1s filed, and then
the King’s Counfcl move to charge my Lords
the Bifhops with an Information. That Motion
of theirs (we fay) is too {oon, unlefs my Lords
are here in Court, I mean legally in Court; for
no Man 1s in Court fo as to bz lable ro be
charged with an Indiétment, or Information,
that is not brought into Court by legal Procefs,
or as a Prifoner upon a legal Commutment: Then,
my Lord, with humble Sabmiffion, we fay, that
it doth appaar by this Retorn, that my Lords the
Bifhops are not here legilly in Court, becaufe this
Commitment of theirs was not a legal Commit-
ment; and two Objeltions we have to 1t, the one
is, that the Perfons committing had no Authority
to commit; for the Retorn fays, that it was by
Virtue of a Wartant under the Hands of fuch
and fuch, bemng Lords of the Council, and they
(we fay) have no Authority to do this, The
other Objedtion 1s, that the Falt for which they
were committed, they ougut not to have been Im-
prifoned for: The Fact charged upon them is in
the Nature of a bare Mifdemeanor, and for fuch a
Fa& it is the Right of my Lords the Bifhops (as
Peers of the Realm) that they ought to be ferved
with the ufual Procefs of Swbpena, and not to
be committed to Prifon. Thefe are the two Ob-
jections that we have to this Retorn, and this s,
under Favour, the proper Time for us to make
this Objection, before the King’s Counfel can
charge my Lords the Bithops with an Informa-
ton,

L. C. 7. What fay you to 1it, Mr, Attorney ?

Mr, A2, Gea. With Submiffion, my Lord,
thefe Gentlemen have out of courfe, and prepo-
{teroufly, let themitlves into this Difcourfe ; and,
when all is done, we muft recur to that which
we moved to your Lordfhip before, to defire
that your Lordfhip would order the Information
to be read 5 and when we call my Lords to plead
to the Information, then will be therr proper
Time to make this Objettion; for ’tis a {trange
Thing, cerminly, for Men to make Objeétions
before they know what 1t is they are charged with !
They fay, the Ground of their Motion 1s, becaufe
my Lords the Bifhops are here 1n Court upon
the Retorn of an Flabees Corpus; and therefore
they come 1 upon a Commitment (as they fay)
for that which they ought net to be committed
for at all, and we cannot charge them, unlefs they
be properly in Court. Now for thar, it is true,
it that Commitment of theirs were the only Thing
that was here before the Court, then the Court
would, if' that Commitment were illegal, dif-
charge them of thaty; but when a Man is pre-
fert here in Court, brought into Court, let him

is prefent in Court, either asa Perfon privileged,
as an Officer, or as a Prifoner, he fhall be charged
prefently 5 and thefe Gentléemen are not to let
themfelves into Invetives againft the Commitment,
thereby to keep off their being charged with the
Intormation. Befides that, it is firange thefe Gen-
tlemen fhould know the Privilege of my Lords
the Bithops as Peers; beétter than all the Lords
of the Councily’ who are moft of them themfelves
Peers; and they that make the Objection fhould
have confidered, whether thefe Lords that made
the Commitment, did not think themfelves con-
cerned in all the Privileges of Peerage, as well as
thefe feven Noble Lords!

Sir Rob. Sawyer. Is this an Anfwer to our Ob-

jection, Mr. Attorney ?

Mr. Au. Gen. 1 fay, 1t is a firange Objection,
and I anfwer, ’tis out of due time ; for this we fay,
that my Lords the Bithops being now here 1n
Court as Prifoners upon a Commitment, and we
defiring to charge them swith an Information, you
are not to examine the Matter of their Commit-
ment, and therefore I do infift upon it, that the In-
formation fhould be read, and then you will confi-
der, whether they aré not bound to plead to it.

Mr. Finch. My Lord, I hope Mr. Attoiney-
General will not think legal Objeftions to be In-
veltives.

Mr, At Gen, Troly 1 know not what you call
legal Objections ; I do not think yours dre fo, nor
do I think legal Objetions are Inveflives; but I
ufed that Expreflion, as very proper for what you
urged againft the Commitment.

L. C. ¥. Nay, Gentlemen, don’t quarrel about
Words.

Mr. Finch. My Lord, we would not willingly
have Words given us to quarrel at. +

Mr. Sol. Gen. My Lord, the Queftion is, whe-
ther we are in the right Method of Practice, as to
the Courle of the Court, or they ? It may be thefe
Gentlemen think to make us angry, and take Ad-

vantage of our being in a Paffion.

Mr. Finch. Mr. Sollicitor, we defire to have our
Objections anfwered.

Mr. 8ol. Gen, Nay, if you begin to be angty,
Gentlemen, we can be angry too.

L. C. 7. 1 would have ncithcer of you be an-
gty- :

Mr. 8ol Gein, It feems they would have an An-
fwer to their Objections, but will not fuffer us to
give it; they would firft examine whether my
Lords the Bifhops have been duly committed ; that,
we fay, is not to be done by the Court as yet:
Your Lordthip fees they are actually in Cuitody,
by a Comimitment of the Lords of the Council,
that appears by the Retorn before your Lordfhip,
and for what they were committed. What do we
now pray for the King? Firft, we move for a
Habzds Corphsy then that this Information may be
réad, and all is in order to bring this Fall, for
which they were committed, t6 a Trial.  *Tis {aid
upon the Retorn, they were fent to rhe Totver, for
Contriving, Writing, and Publithing a Seditious
Libel againft the King’s Perfon and Govertiment,
which, I think, is Crime enough for a Man to

deferve to be committed” for: ‘They would have
you
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you to difcharge thefe Lords from this Commit-
ment (the Retorn as they fay, being not legal)
before the Information be read: But we think
their Motion is irregular ; for here isa Crime charg-
ed in the Commitment, and upon that Commit-
ment they are here now as Criminals before your
Lordthip; and Mr. Attorney has exhibited an
Information for the King, which is in the Na-
ture of a Declaration at the King’s Suit; and
that in this Court, which is the fupreme Court
now in Being for the Trial of Matters of this
Nature,. We will come to that Queftion, whr;-
ther they were legally committed, when there is
a proper Time for it? But now we find my
Lords the Bifhops in Court, upon a Commitment
for a great Crime: I repeat it again; it is for Con-
triving, Writing, and Publifhing a Seditious Li-
bel againft the King’s Perfon, and again{t the
King’s Government; and whether the King’s
Counfel {hall not have Leave to make out this
Charge by an Information, fure can be no
Queftion at all in this Court. I hear them men-
tion the Statute of Edward the Third ;3 but that 1s
not at all to the Purpofe; that is but what was
offered in another Cafe that may be remembred,
and offered by Way of Plea, and prefled with
a great deal of Earneftnefs, but rejected by the
Court; and now what could not be receved
then by Way of Plea, thefe Gentlemen would,
by their Importunity, have you receive by Way
of Parole at the Bar. 1 fuppofe the Defign is to
entertain this great Auditory with an Harangue,
and to perfwade the weak Men of the World
(for the Wile are not to be tmpofed upon) that
they are in the Right, and we in the Wrong. Un-
der Favour, my Lord, we are in the Right for the
King ; we defire this Information may be read, and
let them plead what by Law they can to it, ac-
cording to the Courfe of the Court: But that
which they now urge, Is untimely, and out of
Courfe.

Sir Rob. Sawyer. My Lord, we offer this to
your Lordfhip

Mr, Ait. Gen. Why, Gentlemen, you have been
heard before your Time already,

Mr. S. Pemberton, Pray, my Lord, give us
leave to anfwer what the King’s Counfel have ob-
jected.

L. C. ¥. The King’s Counfel have anfwered
your Objettions, and we muft not permit Vying
and Re-vying upon one another: If you have no
more to fay, but only as to the Matters that have
been urged, you have been heard to it on both
Sides already.

Mr. S. Pemberton. 1 would, if you pleale, an-
fwer what has been objected by the King’s Coun-
fel, and ftate the Cafe aright,

Mr. Fuff. Allybone. Brother Pemberton, 1 do not
apprehend that the Objettion you make againt
this Commitment has any Weight in it. The
Objection (as I take it) is this, that thefe Lords
were not legally committed, becaufe they were
commitzed (fays the Retorn) by fuch and fuch
Lords of the Council particularly named 3 and it
does not {pecify them to be united in the Privy-
Council: Now truly, with me, that feems to have
no Weight at all; and I will tell you why, If
my Lord Chief Juftice do commit any Perfon and
{tt his Name to the Warrant, he does not ufe to
add to his Name, Lord Chief Juftice, but he is
known to be {o, without that Addition. And would
you have a different Retorn from the Lieutenant
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of the Tower to a Habeas Corpus, than the War.
rant it {elf will jultify ? the Lords do not uf to
write themfelves Privy-Counfcllors ; they are known,
to be fo, as well as a Judge, who only writes his
Name, and does not ufe to make the Addition of
his Office.

Sir Robert Sewyer, Pray, my Lord, give me Jeaye
to be heard to this; I think tuly it isa weighty
Objection; for, under Favour, we fay, 1t muoft
upon the Retorn here appear, that they were lec.
gally committed, before you can charge them with
an Information, I do not take Exceptions to the
Warrant, becaufe it is fubfcribed by fuch Lords
and they do not write themfelves Lords of th(;
Council 5 they need not do that: And the Retor
has averred that they are fo 5 but the Retorn oughe
to have been, that it was by the Order of the
Privy-Council, and fo it muft be, if they would
fhew my Lords to be legally committed, that they
were committed by Order of the Privy-Council,
and not by {uch and fuch particular Perfons, Lords
of the Privy-Council; {o in the Cafe put by M.
Juttice Allybone, of a Commitment by your Lord-
fhip, or any of the Judges, it mult be returned
to be by fuch a Warrant, by fuch a one Chief
Juftice, for that fhews the Authority of the
Perfon committing, and then your Lordfhip’s
Name to 1t, indeed, 15 enough, without the Add;-
tion : Butif 1t does not appear by the Retorn, thar
there was {ufficient Authority 1 the Perfon 1o
commit, your Lordfhip cannot take it to be a le-
cal Commitment. But now in this Cafe they
could have no Authority to commit but in Coup-
cil; and this Retorn feems to make ir done
by them as particular Perfons, and that’s not 2
good Retorn, with your Lordfhip’s Favour, upon
which thefe Reverend and Noble Lords can be de-
tamned in Prifon. But what do they on the other
Side fay to this? Why, we fhall be heard to it
anon: But, my Lord, they very well know,
it would be too late for that Efe@ which we
defire of our Motion, and therefore we lay the
Objections before you now in its proper Time
(fay we) you ought not to read any Informa-
tion againft us, becaufe we are not legally here
before the Courts and fore, that which was
faid by the King’s Counfel, that your Lord-
fhip may charge any one that you find here in
Court, which way foever he comes in, cannot be
legal,

Mr., Att, Gen, Who ever faid fo?

Sir Rob. Sewyer. 1 apprehend you faid fo, M,
Attorney, or elfe you faid nothing,

Mz, Ait, Gen. Sir Robert Sawyer, You of that
Side have a Way of letting yourfelves in to fay the
fame things over again, and of making us to fay
what you pleafe.

Sir Rob, Sawyer, Truly T did apprehend you
liid down that for Do@rine, which I thouglft i
very ftrange one; for we fay, with your Lord-
fhip’s Favour, he that is in Court withour a legal
Procefs, 1s not in Court fo as to be charged with an
Information. |

Mr, §. Pembertor. My Lord, It is not the Body
being found here that intitles the Court to pro-
ceed upon it, but the Perfon accufed is to be
brought in by legal Procefs: Then if we be .
not here by legal Procefs, the Information can-
not be charged upon us; and if we fuffer it to
be read, it will be too late for us to make this

Objection,

L.C 7.
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L. C. ¥. That you have all faid over and over,
and they have given it an Anfwer.

Mr. A, Gen. Pray, Mr. Serjeant, will you

make an Fnd : You have repeated your Objection
over and over, I know not how often, and will
never be contented with our Anfwer,
- M., F. Allybone. Sit Robert Sawyer, that which
you faid in Anfwer to the Cafe I put, methinks
Joes not anfwer it: For if the Retorn be as good,
that it was by a Warrant from fuch an one, Lord
Chief Juftice, as if my Lord Chief Juftice had ad-
ded the Title of his Office to his own Name, when
he fubferibed the Warrant 5 then this Retorn,
That this was done by fuch and {fuch Lords of the
Council, muft be as good as 1if they had added
that to their own Names.

Sir Rob. Sawyer. That is not our Objection.

M, Att. Gen. Your Objection has been heard,
and anfwered 3 we pray the Information may be

read.
Mr. S. Pemberton. No, we are not come to that

et.
) Mr., Fuft, Allybone. Pray, would you have an
Averment by the Lieutenant of the Zower, in his
Retorn to an Habeas Corpus, that 1t was done by
them in the Council-Chamber :

Mr. Finch. My Lord, the Difference is this,
with Submiffion ; a Commitment by Sir Robert
Wright, Chief Juftice, is a good Commitment, and
a Retorn of that Nacure were a good Retorn, be-
caufe he 1s Chief Juftice all over England, and hath
Authority to commit wherever he is ; but a Com-
mitment by fuch an one, or fuch and fuch Lords
of the Privy-Council, cannot be a good Retorn
of a Commitment; becanfe, though they be Lords
of the Council, yet neither fingle, or apart, nor
all together, bave Authority to do fuch an AL,
unlefs they be affembled inthe Privy-Council:
There their Authority 1s circumicribed 5 {o that
that muft needs be a great Difference between a
Commitment made by a Judge, who is always fo,
and a Commitment by a Lord, or fo many Lords,
by the Name of Lords of the Privy-Council, who
carry not their Authority about with them, but
are limited to their Affembly in Council.

Mr. Fuft. Allbone, Mr, Finch, Indeed your Ob-
jeftion is worth fomething, if my Lord Chief-
Juftice could not aét but as under the Charatter
of Chief Juftice; for you are now arguing, that
thefe Lords could not do this A&, but as Lords
of the Council in Council : The fame (fay I
may be faid of a Commitment by the Lord Chief
Juftice ; he cannot do it but under the Formality
of his Authority, as heis Chief Juftice, unlefsyou
will make 1t 1mpoffible for him to do any thing
out as Chief Juftice, or unlefs you make it impof-
fible to feparate his Perfon from his Authority.

Mr. Finch. Sir, the Difterence lies here ; the
Authority of the one is general and univerfal, and
goeth with him wherever he goes; the others Au-
thority is limited to a particular Sphere,

Mr. Fuft. Allybone. Why, would you have it
a};e;'red, that they did 1t, beingaflembled in Coun-
cil ;

Mr. Finch. Under Favour, they cannot juftify
any thing that was dene by them as Lords of the
Council, but in the Privy-Council.

Mr. Fuft. Powell. Truly, my Lord, for my Part,
I think there is no fuch great Neceflity of Hafte
In this Matter : Here are Exceptions raken to this
Retorn 5 and the Matter tranfacted now before

us, appears to me to be of very great Weight 3
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peradventure a preater of a weightier has not
been agttated in this Place in any Age: It con-
cerns thefe Noble and Reverends Lords in Point
of Liberty: It comes fuddenly upon us, and there-
fore, my Lord, I think it very fit we thould con-
fider a little of this Matter, and confult the Pre-
cedents of Retorns, how they are 5 for there are
Multitudes of Retorns of Writs of Habeas Corpus
in this Court ; therefore it were requifite, that we
did confult the Forms of other Retorns, and how
the Precedents, as to this Matter, have always
been : If they are according as this is, then ail is
well, but if they be otherwife, it is fit we fhould
keep to the ufual Forms,

L. C.f. What's your Opinion ¢f it, Brother
Allybone ¢

Mr., Fuft. Allybone. 1 am ftill of the fame Mind
I was, my Lord, That he could make no Re-
torn but this Retorn be has made 3 and if his
Warrant was infufficient upon this Account, that
thefe particular Perfons, Lords of the Privy-Coun:
cil, did this A& without faying, that they did it
in Privy-Council ;5 then ’tis not his Retorn that
could mend it 5 and truly 1 do not know that there
does need any Precedent for this 3 for every one
knows where the Lords of the Council are ; and
'us a fuffictent Averment, this that 15 in the Re-
torn,

Mr. Pollexfen, They are Lords of the Council
cvery where, but they do not aét as Lords of the
Council any where but in Council.

Mr. Fuft, Allyboie, So my Lord Chief Juflice
1s Chief Juftice every where.

Mr. Finch. And he cando jucicial Adts, as fuch,
every where 5 but the Lords of the Council can-
not act but in the Council.

Mr. Fuft. Allybone, Nor 15 1t to be prefumed

that they do 1t.

Mr. Finch, Itis not a Prefumption that is to
make any thing in this Cafe, but the Queftion s,
whether here be a legil Retorn of a legal Com-
mitment

Mr. Fuft. Allybone, Such Publick Perfons, 1
fuch publick Ats, can never bz prefumed to at
in their feparate private Capacities.

Mr. Finch, Dut, with Submuffion, your Lord-
fhips can judge only what is before you in this Re-
torn, whether it be a good Retorn, and whether
here be a good Authority afferted in the Perfons
that did commit my Lords the Bifhops.

L. C.F. Truly, as to this Objection and Ex-
ception that has been made by them, I have confi-
dered of it, and what has been faid on all Sides,
and I think °tis the ufual Way of Comimvitment ;
I never faw any other 5 all the Wariants that ever
I faw, are of this Form 3 if there were any L're-
cedents, they fhould be fhewn of that Side.

Sir Robert Sawyer. There are Multitudes of
Precedents otherwife, and none of this Form. .

L. C. ¥. I confels, ’tis a Cafe of great Weight,
and the Perfons concerned are of great Honour
and Value ; and I would be as willing as any Bo-
dy to teftify my Refpefts and Regards to my
Lords the Bifhops, if I could fecany thing in it
worth confidering of.

Mr. Soll. Gen, There’s no Colour for it, if they
do but look upon the Statute of the 10th and

| 17th of the late King, which arramgs the Pro-

ceedings of his Privy-Council + That tells you what
Things belong to the Cognizance of the Privy-
Council, and what not ;5 and- there you have all
the Diftinctions about Commitments by the King

Rr " and
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and Council, _ and by the Jsords of the Couﬂcx! :
And thit A& will fhew, that this 15 2 Commut-
ment according to the ufual Form. They know
very well what the common Stile of the Orders
and Committnents of Council is, as inother Places,
and other Commitments, By fuch an one, Chiet
Juftice, that is the Stile that is very well known
for fuch Warrants : So a2 Commitment by fuch and
fuch, naming them particolarly, Lords of the
Council, that’s an Order made by the Lords in
Council 3 and that Statute diftinguithes between
Commitments of one Sort and the other ; fmd 1t
does it, becaule fometimes Warrants run in one
Form, and fometimes in another ; but they all
come within the Direction of that Statute, My
Lord, wearein a plain Cafe, my Lords the Bi-
fhops come regularly before you, upon a Com-
mitment by the Council ; and therefore we pray
they may be charged with this Information. _

Sir Robert Sawyer. Pray, will your Lordfhip
give us leave to have that Statute look’d into, which
M. Sollicitor {peaks of ; and then we fhall fee
whether it be to his Purpofe.

L. C. . Let the Statute be read. _

Mr. S¢/l. Gen. If it be Kezble's Book, itis the
16th of Charles the Firft 5 if it be the old Book,
it is the 16th and 17th of Car. towards the End.

Clerk reads. 327001020 alivays, and be I
eliadted, that this =g, anu the fevetal Clad-
{eg thevelit containiey, fHall bC takich any £X-
petnded fo errend only to the Court of
Star-Chamber 5 and to the fafd Court yolven
befe the Wrelivent and Gouncil i tie
Watches of Wales, any betgc the {oefivent
and Coungil fir the othern Wwarts.

My, Soll. Gen. It 1s the Paragraph before that,

Clerk reads, SIND bE i alfa pobided and
pitadte®, Chat 1 any IPeclon Gall berealiet
be committen, teffvainer of bis Libetty, m
furer Impaisnent, by the Der and De-
cree of anp fuch Court of Star-Chamber, g
other owet afoelald, notw, 02 at any tite
peceatter, Daving, 0 petensing to have tie
fawme, 0 itke guetfdieion, Potwer, 02 dutho-
AtY to Lounmll, np (wikilon, as atolefain ; 0
by the Lomnans e allacrant of the LWing's
Paelty, Dl Deits 0 Duccelforg, n thee
piun feetiuns 5 o) by the Commant 0} dilat-
ant af the Louncd-180a10, 0 of any af the
Lowg, 0 others of his SBajeip’s Puby-
Counctl, that in ebery fuch) Cafe, eherp
Petion o committen, ceiftained of hig ii-
ilﬁtt% 02 tafteting  Jmpulonment, tupon ve-
na

Mr. §all. Ger. Thatisall: Your Lordfhip fees

thefe feveral Diftin@ions of the Stile of Commit-
ment.

Mr, Ait. Gen. Now, pray favour us a little.
My Lord, I think thefe Gentlemen will not deny,
but that the Lords of the Council can commir.
I muft confefs, they ask that which was pretey
reafonable, if the Cale was as they would make
it. They would have my Lords the Bifhops dif-
charged, becaufe there is not a Retorn of a good
Commitment, and that ftands upon this Prefum-
ption, that what is-here faid to be done by all thefe
Lords, at the End of whofe Names this is added,
Lovas of the Privy Council, was done by them

out of Council, which, I fuppofe, your Lordfhip
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will not prefume; but will_take it, that they did
this as Lords of the Council 'in Council 3 and pg
Man can fay, but the Lords in Council can ¢om-
mit,

Mr. §o/l, Gen. You may as well prefume upon
a Warrant made by my Lord Chief Juftice, be.
caufe 1t 1s not faid where he did it, and therefore
he did it in Scofland.

Mr. Ait. Gen. 1 fay again, unlefs your Lordthip
will prefume that which is not to be prefumed,
this muft needs be a very good Retorn.,

Mr. Fuff. Allybone, Truly (as Mr. Sollicitor
fays) you may as well defire us to prefume, that
my Lord Chief Juftice would commir a Man in

Ireland or Scotland 5 1 can {ee no 1maginable Dif.
ference.

Mr, Finch. My Lord, that which we pray, is,
not that your Lordthip would prefume, but that
you would not prefume, Dbut take the Retorn as
’tis before yous; and then fee whether it can be
thought to be a Commitment by the Lords in
Council ¢

Mr. §. Pemberion. Pray, my Lord, fpare us z
little in this Matter : Hecre has been the Claufe of
a Statute read to you, from whence Mr. Sollicitor
would conclude, that all Commitments by feveral
Sorts of Perfons there named, are legal 5 or elfe
the Enumeration of the feveral Sorts of Commit-
ments, fignifies nothing to this Purpofe. But I
pray your Lordfhip would confider this, that the
very Scope and End of that A& of Parliament is,
to relieve againft illegal Commitments and Oppref-
fions 5 then the feveral Commitments therein na-
med, can never all be called legal 5 fo that this
fignifies nothing to our Purpofe. My Lord,
they tell us we ftand wpon Prefumption: No,
we do not fo; we fay your Lordfhip ought not to
prefume the one or the other, but to judge upon
what 1s before you: Bt here is nothing before you
but this Retorn of a Commitment of thefe noble
Perfons, my Lord the Archbithop of Canterbury,
and the reft of the Bifhops, which is faid to be by
thefe particular Lords. Now if your Lordfhip
will pleafe to give us Time to look into it (for
this 1s an Exception we take at the Bar upon hear-
ing the Retorn read) we would fhew the conftant
Way has been quite otherwife than this Retorn
makes 1t ; therefore we defire Leave to farisfy
your Lord(hip concerning the ufual Form of Pre-
cedents, and thereby it will appear, that it ought
to have been, that they were committed by Or-
der of the Privy-Council, and then he fhould
have fet forth the Warrant itfelf, which would

have fhewn the Names of the Privy-Counfeliors,
and he needed not to have put their Names in
the Retorn, as the particular Perfons that com-
mitted them : But now, my Lord, this does not
appear to be an Order made in -Council, as it
ought to be, and the Retorn is that which is be-

fore you, and you are to judge only upon what is
before you,

L. C. . So we do.
Mr. Fupt. Allybone. Pray, Sir Robert Sawyer,
would the Saying of a Governor of the Tower, in

his Retorn to a Writ of Habeas Corpus, alter the
Nature of the Commitment ?

Mr. 41, Ger. My Lord, we are in your Lord-
fhip’s Judgment.

Mr. Fuft. Allybone. 1 fay, Brother Pemberion,
would any collateral Saying of the Lieutenant
of the Zower alter the Natare of the Thing, his
Retorn in this Cafe is only an Inducement to the

VWarrant
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Warrant of Commitment, and his faying one
way or r'other would neither vitiate nor mend the
Commitment. _

Mr. Soll. Gen. Your Lordfhip cannot take No-
vice of the Commitment but from the Warrant.

Mr. Pollexfen. The Retorn 1s the Fa&t upon
which you are to judge. | ‘

Mr. Fuft. Peowell, Certainly we muft judge of
he Record, and nothing elfe, and the Retorn 1s

the Record now, being _ﬁled. - |
L.C.¥. The Retorn is as certain, I think, as

can be. .
My, Sall. Gen. By the Retorn it appears, the

Bifhops were committed by the Warrant ol {uch
and fuch Lords of the Council, and that which is
before you now is, whether you will not mtend it
to be done by them m Council. |

M. Fuft. Powell. We can intend nothing, but
muft take the Retorn as’ts.

1. C. ¥. The Warrant is good enough, I think
troly, and fo 1s the Retorn.

My, Pollesfen. 1 think in all the Habeas Cerpres’s
that have been fince the King’s Return, of Per-
{ons committed by the Council, the Retorns have
been quite otherwife than this Retorn 15, We av
all pretty well agree ( for ought I can perceive) in
thefe two Things, We do not deny but the Coun-
cil-Board has Power to commit 3 they on the other
Side do not affirm,  that the Lords of the Council
can commit out of Council,

M. A, Gen, Yes, they may, as Juftic:s of the
Peace.

My, Paollesfen. This is not pretended to be fo
here,

L. C. ¥. No, no, that is not the Cafe,

My, Pollexfen. Then, my Lord, with Submil-
fion, I will compare it to any thing elle of this
Nature. I deny not but that the Council may

commit, but the Queftion 15, whether this Re-

torn of their Commitment be night. Suppofe there
fhould be a Retorn to a Hebeas Coipus, that fuch
a one was committed by Siv Robers Wright, and
three others by Name, Juftices of this Court, for
a Contempt, without faying, that it was done in
Court, this would be anill Retorn @ Although they
had Power in Court to commit for a Conwempt,
vet it muft appear, that 1t was done m Court, or
it cannot bz a good Retorn. I T had thonght, or
forefeen, that fuch a Retorn would have been
made, I could cafily have made out our Objeétion ;
but we could not fotete] what they would return,
and thereforc we can only make this Objeltion
now upon the hearing of it read. In all the De-
bates that have been herctofore in the great Cale
of the Habeas Corpus concerning my Lord Hollis,
and thofe other Gentlemen who werc 1 Prifon
upon Commitments by the Privy-Council, the
Retorns are, that they were committed by Order
of the Privy-Councii, as near as I can remember.
I will not take it upon me to be pofitive in 1, but
I believe, if your Lordfhip thought fit to give us
a fhort Time to look into it, we fhould be plainly
able to fhew you, that all the Retorns of Com-
mitments of this Nacure, are {fuid to be by Order
of the Council-Board, and never any of them na-
ming the Lords ;3 for that may be true, and yct
. not a legal Commitment.

L.C. ¥. T have feen feveral Precedents of Com-
mitnients in this Form, and if you make no Iix-
ception to the Warrant, you can make no Ix-
ception to the Retorn, becanfe that only fets forth
the Warrant. '
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M. Polfexfen, The Commitnient you are to
judge of, is upon the Retorn, with Submifiion,
and fuppofing the Warrant to be right and good,
yet the Retorn 15 not legal.

Mr., At Ger, We fay, in common Unders
(tanding, it cannot be but a Commitment in
Council.

Mr. §. Pemoerton. But common Underftanding
and legal Underftanding are two Things, and we
pray the Judgment of the Court.

Mr. Soll. Gen. And fo do we, my Lord, dnd
pray your Rule in i,

Mr. FJuft. dllyboire. You may by the fame Rea-
fon fay, That upon all Commitments by Warrant
from Juftices of the Peace, that the Commitment
was out of the County, if the Party does not al-
ledge in the Warrant, or Retorn, that the Com-
mitment was In the County. *Tis an Obyjection
tnat would put us upon prefuniing what we have
no Reafon to prefume. _

L.C.F. If you would have our Opinions, let
my Brothers declare theirs, T will foon well you
my Mind.

Mr. Fuft. Hellozzay. Pray let the Retorn be read
again [which was denel.

My, Att. Gen, So that the Retorn fays, they
were commiited by Virtue of a Warrant ot fuch
and fuch by Name, Lords of the Council, and
whether this be a Warrant of the Council is the
Queflion, and we thiak 1t 1s plain enough, thac
‘tis a good Retorn.

Mr. Julf. Povsell, 1 have given you my Thoughts
already : I think we ought to confult Precedents
ina Cafe of this Weight and Nature 5 and truly
I will not take upon me to fay, whether 1t be a
cood Retorn or not a good Retorn, withour look-
ing into Preceaents.

M. Fuft. Adildene, For my own Part, it doss
not ftick at all with me, for the Reafons T gave
before. When any Man that has an Authority to
commit, does comnut a Perfon to an inferior Q-
ficer, and that Officer has an fabzas Corpus broughe
to him, it 1s cnough for him to retuin his YWar-
rant, by which the Party was committed, and
what{oever he fiys by the Bye, cannot have any
Influence, one way or other, to alter the Nature
of the Thing. Now unlefs you would mike every
Man that 1sa Juftice of the Peace wrire his Name,
and ftile himfelf Juftice of the Peace, this muft
be a good Commitment. Every Commitment
fhall be prefumed to be purfuant to the Power of
the Perfon committing ; and I am {ure, take thefe
Lords feparately, and they had no Power to com-
mit, and confequently fuch a Warrant would be
no Authority to the Lieutcnant of the Zewer to
recetve them : But when they fend {uch a2 War.
rant as this, we fhall prefume it to be according to
the Power they have, and not according to the
Power they have not. This Warrant is returned by
the Officer, and 1 cannort but prefume that it is all
very well,

M. Fuft. Holloway. My Lords, T am very de-
firous and willing your Lordthips fhould have all
the Right and Juftice done you tnat can be, and
by the Grace of God, I will endeavour it all I
can. I fee in this Cale 1t is agreed on both Sides,
that the Council have a Power to commit, and
the Commitment is here certified in the Words of
the Warrant, and the Lieutenant has made his
Retorn, that they were comnmtted by Virtwe of
this Warrant, If the Licutenant of the Tower

had returned any other Commitment, you would
Rr 2 have
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have blamed him for a falfe Retorn; but now
you find Fault with his Retorn, becaufe he does
not fay, the Warrant was made by the Lords of
the Council, and in Council : That is a thing fo
notorioufly known to all the Kingdom, that my
Lords weré fent to the Tower by the Council, that
no body doubts it; and being thus fent by this
Warrant, I do not fee but that this is a very good
Retorn, and my Judgment is, that the Informatl-
on ought to be read. o '

L. C. ¥. Ttold you in the Beginning, after you
had made your Objections, that I thought 1t was
as all other Retorns are 3 and I am of the fame
Opinion ftill, Ifind no fault with the Warrant,
nor with the Retorn.

Mg, S. Pemberton. There is no Objection to the
Warrant at prefent upon this Queftion,

L.C. ¥. Neither do I take upon me to fay any

thing; nor is there any thing now to be {poken of
touching the Faé for which thefe Noble Lords
‘were committed.

My, Ait. Gen. We pray, my Lord, the Inor-
‘mation may be read.

- Mr. Fuft. Hollowwey., There is no Queftion about
the Fatt ; but whether this be a good Retorn
which is here made, that they were commited by
{fuch and {fuch Lords of the Council.

L. C. ¥. 1 would do as much to give my Lords.
the Bithops Eafe, and fet them at Liberty, as I
could poflibly by Law ; but we muft not break the
Rules of Law for any one.

Mr. Soll. Gen. Pray read the Information.

-Mr. Finch, No, my Lord, we oppofe the read-
ing of it.

Mr. Soll. Gen. Why ! Will not you be fatisfied
with the Opinion of the Court ?

Mr, Finch. We have another Thing to offer,
which we muft have the Opinion of the Court 1n,
before this Information can be read.

Mr. Att. Gen. Pray let us hear whatit 1s ?

M. Finch, My Lord, we did humbly offer one
Objection more to your Loadfhip againft the read-
ing of the Information: The former Objection
was concerning the Perfons committing, 1n that
it does not fuihiciently appear upon the Retorn,
that they were committed by the Lords in Coun-
cil 5 the Court have given their Opinion in that :
But the other Objection ftill remains, whether
they ought to have been committed at all 5 and
therefore when they now appear upon this Ha-
beas Corpus, we fay they were not legally com-
mitted to Prifon, becaufe a Peer ought not to be
committed to Prifon in the firlt Inftance for Mif-
demeanor.

Mr. Soll. Gen. 1t you pleafe you may fpeak to
that by and by ; but that is not proper now for
you to offer, or for the Court to determine, whe-

ther a Peer may be committed upon an Accufation
tor a Mifdemeanor,

M. Finch, With Submiffion, that is fuch a
Difficulty that lies in the way againft the reading
of the Information, that you muft get over ir,
before you can come at the reading of it.

- Mr. At Gen, You will have your Time for all
this Matter by and by 5 but certainly you cannot
be admitted to 1t yet.

L. C. ¥. Truly I think you are too early with
that Exception.

Afr. Finch. With Submiffion, we think this is

-the proper Time, and I will tell your Lordfhip the
Reafon why,

L. C. 7. Mr, Fiuch, certainly every thing in the
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World that can be faid, you will fay for your Cli-
ents, and you fhall be heard ; for we are very wil-
ling to deliver thefe noble Lords, if we can by
Law, and if the Exceptions you make be legal.

Mr. Finch. My Lord, we do not doubt your
Juftice 5 and thercfore we defire to offer what we
have to fay in this Point: The only Queftion (now
it feemis) 1s about our Time of making our Ex-
ception,.  Mr. Attorney (we apprehend) did fay
one thing which was certainly a little 100 laree;
that however any Man comes into Court, if the
Court find him here, they may charge with an
Information.

Mr. Ait, Gen, Who fays fo? 1 faid no fuch
thing.

Mr. Finch, Then 1 acquir Mr, Attorney of ir,
he did not fay fo: Then both he and I agree the
Law to be, That a Man that does come into
Court, 1f he does not come in by legal Procefs,
he is not to be charg’d with an Information: Then
fince we do agree in that Propofition, certainly we
mult be heard to this Pomnt, whether we are here
upon legal Procefs, bzfore you can charge us with
this Information ?

Mr. A, Gen. You think you have faid a fine
thing now, and take upon you an Authority to
make me agree to what you pleate,

Mr, Fiuch. Certainly the Confequence i3 pliin
upen your own Premifes,

Mr. A Gen, Do you undertake to {peak for
me ?

M, Iinch. Tam in the Judgmentof the Court,
and to them I leave it

Mr. Az, Gen. 1 know you thought you had
oot an extraordinary Advantage, by making me
lay what you pleafe 5 but there has been very
htile fud,  bue what has been grounded ujon
Miftakes all along.  This 1s that I do fay, If a
Muanr comes 1n voluntarily upon any Recogni-
zanee, though he be not in Cuoftody; or if he
comes i upon any Procefs, if the Court find
him here, though that Precefs be not for the
thing charged in the Information, yet the Court
1s fo much 1n Poffcfion of the Perfon, that he
fhall plead to any Information 5 and that I do fay,
and will ftand by,

Mr. §oll. Gen. My Lord, we are here in a very
great Auditory, and this Court is always a verv
great Court, (but here is a greater and nobler
Affembly than vfually we have here) and thefe
Gentlemen, to fhew their Eloquence and Orarory,
would, by converting Propofitions otherwife than
they are delivered, put another Meaning upon
them, and fo draw ftrange Inferences from them.
But thefe Arrs, we are fure, will not prevail here;
we fay plainly, and we are fure the Law is fo (let
them apprehend what they will) that your Lord-
{hip cannot exhibit an Information to any Man
that you find accidentally here in Court.  Then,
fays Mr. Finch, we are agreed : But withal (fay I)
tike my other Propofition 5 If 2 Perfon be brought
into Court by legal Procefs, or upon any Con-
tempt whatfoever, by an Atrachment or Warrant,
or upon a Hebeas Corpzs atter 2 Commitment, be-
ing thus found 1n Court, your Lordfhip may cer-

tainly charge him with an Information. When
thefe Gentlemen, who are {o cager on the other

fide, did prefide here, and flood in the Places
where Mi. Auworney and T now are 3 1 can name
them abundance of Cafes of the like nature with
this, when Men have been compelled o appear to
Informations, and plead prefently : Thev are the

Perfons
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Perfons that made the Precedents s they made the

f.aw for ought I know : i am fure I find the Court
- Poffeffion of this as Law, and we pray the ufual

Courfc may be followed.
Mr., Finch. Pray, my Lord, fpare usa Word in

thie Matter: 1 do agree with Mr. Attorney in this

Matter, but I do not agree with Mr. Sollicitor,
Mr. Soll. Gen. You do not agree with yourfelf.
M;. Finch. 1 hope T do, and always fhall agree

with myfelf; but I+d0 not agree with your, Mr,

Sollicitor. _
Mr. Soll. Gen. You do not 1n 1688, agree with

what you were in 1680.

Mr. Finch. Says Mr. Attorney, a Man that
comes voluntarily in, cannot be charged with an
Information s with him I agree. Says Mr, Sol-
licitor, a Man that comes in, and Is found in
Court by any Procefs, may be charged with an
Information: I fay no, if the Procels be wholly
lllegal 3 for he cannot be faid to be legally in
Court. Suppofe a Peer of the Realm be taken
upon a Capias, and 1S committed to the Marfbalfea,
and is brought up upon a Habeas Corprs, 1 woukl
fain know, whether you could declare againft

him.

Mr. Ait. Gen. No, we cannot.

Mr. Finch. And why is that, but bezcaufe the
Procefs is illegal, and he is not truly in Court:
Then is it a proper Time now to make this a
Queftion, Whether my Lords here were legally
commited, before you can lay any Thing to
their Charge by way of Information? For if
the Commitment be illegal, 1t 1s 2 void Commiz-
ment ; and if the Commitment be void, the Pro-
cefs is void, and then my Lords are not legally in
Court,

L.C.¥. That fure is but returning again to
the fame Queftion that has Dbeen determined al-
ready.

M, Soll. Gen. If your Lord{hip awill permit them
to go over and over the fame things, we fhall never
have an End.

Mr, Finch. My Lord, we pray thefe Gentle-
men of the King’s Counfel may be a little cool
with us, and then they will find, we do not talic
the fame™ things over and over agun, nor meddle
with that which the Court have given their Judg-
ment in.

L. C. ¥. Well, go on, Sir.

Mr, Fiuch. My Lord, we fay it Is the Privilege
of the Peers of Eugland, that none of them fhall be
committed to Prifon for a Mifdemeanor, efpccially
m the firlt Inftance, and before Judgment. This
(we fay) is the Right of my Lords the Bifhops,
and that which they claim as Lords of Parhament.
Now it appears upen this Retorn and the War-
rant, that the Council-Table hath committed them
(for your Lordfhip and the Court hath ruPd i,
that this Commitment muft be taken to be by
Order of the Privy-Council, and we meddle not
with that further) but we fay that the Council-
Table may commit a Man unjuftly, that 1s cer-
tain, There has been Relief often given in this
Court agairlt Commitments by the Council-
Table: And that they were uvojuftly commiteed,
*gepends upon that Point of their Privilege as

CEPS, )

Mr, §, Pealberion, My Lord, we fay, that the
Lords of the Council have illegally commitred
thefe Noble Perfons, who are I’cers of the Realm,
and ought to have the Privilege of their Peerage,
which is not to be committed for a Mifdemeanor ;
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that the Council ought not to have done: Fof
the Peers of England ought no more to be com-
mitted for a Mifdemeanor, and to be imprifoned,
efpecially upon the firft Procefs, than they may
be in a Cafe of Debt, It 15 true, in the Cafe of
Treafon, Felony, or the Breach of the Peace,
the Peers have not fuch a Privilege; they may
be committed: But for a Mifdemeancr (as this
does appear to be in the Warrant of Commirment)
they ought not to be committed. But they were
committed by the Lords of the Council; and
we now complain of this to your Lordfhip as
illegal, and therefore pray my Lord$ may be dif-
charged.

Sir Rob. Sawyer. Will your Lordfhip be pleafed
to favour me a Word on the fame fide, for my
Lords the Bifhops. It muft be agreed to me, that
if a Peer be brought into Court, as raken by g
Capics, he cannot be charged with a Declaration ,
and the Reafon is, becaule the Procefs is iliceal -
Then, my Lord, with Submifiion, when' a Beer
comes upon a Foreign Commiiment, and s
brought in Cultedy upon a Habeas Corpes, this s
erther in the Nature of a Procefs, or a final Com-
mitment, as 2 Judgment ; they will not fay, that
this 15 2 good Commitment, fo as to amount to a
Judgment 3 for the Counctl-Board could not give
a Judement in the Cafe; befides, the Commit-
ment 15 illegal, becaufe it 1s not 2 Comm:tment
till they find Sccurity to anfwer an Information
here, but ’tis a Warrant to keep them for a Mif-
demeanor : Befides, there is another thing we
have to fay to this Warrant (for 1 am making
Objations againft the Validiy of this Commit-
ment) it does not appear that there was any Oath
made, and therefore the Court muft adjudge that
there was no Oath made, and then no Men oughe
without Qath to be committed, much lefs a Peer,
But that which we chiefly rely upon 15, That my
Lords ought not to have been committed tor
this, which is but 2 Mifdemeanor at moft : And
if they ufe it, as Procefs, to bring my Lords the
Bithops to anfwer an Janformation, we fay, by
Law no fuch Procefs can be taken out aganit the
Peifons of Peers for bare Mifdemeanors. I do
agrec, that for Felony, Treafon, or Surety of
the Peace, the Perfons of Peers may be commit-
ted 5 and that which is called Surety of the Peace
in our Books, Mr. Sollicitor knows wvery well,
in fome of the Rolls of Parliament, 15 called
Breach of the Peace, but it is all one; and the
Meaning, in fhort, is, that it is fuch a Dreach
of the Peace, as for which a Man by Law may
be obliged to find Surcties for the Peace. If it
fhould mean a Breach of the Peace by Implica-
tion, as all Trefpaffes and Mifdemeanors are faid
to be contra Pacem in the Indi@ment, or Informa-
tion, then it were a fimple thing to enuncrate the
Cafes wherein Privileges did not hie; for there
could be no Information whatfoever, but muft be
ccintra Pacem, and fo there could be no fuch thing
as Privilege at all.  And befides, we fay, the very
Courfe of this Court is contrary to what they
weuld have; for in the Cafe of a Peer, for a Muf-
demeanor, you go frft by Summeons, and then
you do not take out a Capias as againft a common
Perfon, but the nexe Procefls is a Diffringas, and
fo ad iufitnin.  And I do appeal to them on the
other fide, and challenge them to fhew any ore
Precedent, when a Peer was brought thus into
Court, to be charged with an Information, with-
out it were in the Cafe of an apparent Breach of

the
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‘the Peace; for he muft be charged in Cuftody,
‘and there muft bs a Commitiitur to the Marﬂm:l,
to entitle the Court to proceed. Your Lordfhip
will find but very few Precedents of Cafcs of this
Nature about common Perfons; for till within
thefe fourteen or fifteen Years there was no fuch
thing ever done againft a common Perfon: But
this was the Rule: Firft there went out a Subpena,
and then an Attachment, and when the Party was
taken upon the Attachment, he is taken to comc
in upon Procefs, and then the Court would charge
him prefently ; butif he did appear upon the Sum-
mons, they would not charge him, but he had
Time to take a Copy of the Information, and an
Imparlance of courfe, till the next Tqrm, before
he could be compelled to plead. But in the Cafe
of a Peer, there never was any fuch Precedent as
the Attaching his Perfon, but only a Summons and
Diftrefs: And [ would be glad the King’s Coun-
{el wounld fhew, that ever there was any fuch Pro-
cefs taken out againft the Perfon of a Peer, for a
meer Mifdemeanor, My Lord, *tis plan, what
Breach of the Peace means in every Information ;
and 1 only {peak this to acquaint tne Court how
the conftant Proccedings in all thefe Cafes have
been. Thefe Informations were antiently more
frequent in the Star-Chanber 5 and what was the
Procels there? Not the common Procels of a
Subpane, that was not the Courfe theres but the

Procefs was a Letter from the Chancellors that if

the Party upon that Letter did not appear, mn a
common Cafe, there went out an Attachment;
but in a Peei’s Cafe never: And {o 1t appears by
Crampioi’s Furifdiction of Conris, Tit. Siar-Chaiber
23, This appears likewife by the Proceedings in
Chancery agasft the Pecrs, ull the Queen’s Time.
They did not fo much as take out an Attachment
after Default upon a Sudpena, but they would then,
in the Queen’s Time, be fo bold as to take out an
Attachment againtt a Lord for not appearing ; but
that Courfe was condemned as illegal ; {o we find
in my Lord Dyer.

Mr. A, Gei. That was at a common Perfon’s
Suit,

Sir Rolest Sawyer. But the Proceedings in the
Star-Chamber were at the King’s Suit, and [ am
furc Mr. Sollicitor knows that the Peers Privileges
reach to Informations; but, as 1 was faying, 1t
was fo adjudged as to the Chancery in my Lord
Cromeeel’s Cale, 14 Eliz, Dyer, 315,

L. C. 7. You ke a great Compals, Sir Robess
Sawyer 3 but pray remember what you laid down
at firft, for the Ground of your Difcourfe, That
there was never any Commitment of a Peer for a
bare Mifdemeanor: You muft keep to that; that
1s the Point you are to look after,

Sir Rebert Sawyer. My Lord, T will fos I do
not cite thefe Cales but for this Purpofe, to thew,
that in all Courts the Peers have particular Privi-
leges; and I am fure they can produce you no
Precedents for any fuch Proceedings againft a Peer.
In my Experience of thefe Matters, 1 never knew
any fuch ; nay, I knew it always to be otherwife,
that in Informations for Mifdemeanors, there did
never iffue out a Capras againft a Peer: And
Mr, Attorney knows very well, it was fo in the
fate Cafe of my Lord Lovelace 3 for that Cafe of
my Lord Devenfbire, that 1t was an exprefs Breach
of the Peace, though it was debated and difputed
thens fo that T take it, thefe Noble Lords can-
not be charoed with this Information, becaufe

.-"

Seéeh B_;ﬁgopy, T, 4 Jac. 11

they do not come in' by legal Procefs; and unlef
they can.fhew me any Ciles, where a Peer did
ever come in upon fuch a Commirment, and an.
fwered to an Information upon that Commitmen,
it muft .certainly be allowed not to be the feg]
Courfe ; though if fuch a Precedent could be thewn,
that pafs’d fub Sileatio, without Debate or folemp
Determination, that would not do, nor could bipd
the reit of the Peers. If one Man would lofe 4
pacticular Benefit he has, all the whole Bedy muil;
not lofe 1ty and the Benefit is not fmall, of Time
to make his Defence 5 ot Imparfing, of taking 1
Copy of the Indictment, and preparing himfelt to
plead as his Cade will bear; and indeed a common
Perfon has ufed to have thefe Privileges, theugh in
fome Cafes of late, they have taken the other
Courfe 3 and 1f a Capies went out (which we far
cannot go againft a Lord) and the Party were
brought ip, he was to anfwer immediately. Now,
my Lord, I take ir, that the Privileges of Peers i
in all T'rmes the fame with the Palamentary P
vilege in Parlament-Thime, which reacheth o [n-
formations,. as well as other Aétions, My Lord
Coke is exprels v this Point, in the o Tuffir, o,
It that ObjeCtion thould hold good, that every In-
formatton bemg contra Pacewm, that thould b: a
Breach ot the Peace, then (as I faid before) Privi-
lege will hold in no Information, which is contra-
ry to that and all our other Books: *Tis only fuch
a Breach of the Peace, as {or which Seeurity of the
Poace may be required.  But further, that this i3 0
Privileae erjoyed by the Peers, Spiritual as well as
Temporal, T fuppole will not be dented s for I
tunk they will not queftion, but that the Bifhops
and Abbets that were Lords of Parliament were
Pears s zind we find 1in cur Books, when the Court
has been moved for a Capies sounft an Abbo, if
he were o Nimtred Abbor, and it in the Lords
Fleufe, 1t was alwovs faid, that no fuch Procs
ought to o5 and fo 1t 1s 1n the Cafe of Bithops:
Bur indeed for other Noblemen, the Difference s
this: Where it does not appear upon Record, thas
they are Lovds in Porliament, there the Courts
have put them to bring their Writs of Privilege
but where 1t does appear upon Record, that they
are Peers, the Courr 15 to allow and tal:e Notice
of their Privilege 3 and there necds nio fuch Writ.
Now that the Parliament Privilege, and the Privi-
ege of Peers (as to their Perfons) is the fame, ap-
pears by the Form of the Writ in the Regiffer, i/,
287, Fitz. Herb, Nat. Brev. 249, The Words of
the Writ are thefe, That 1f fuch a one be fued as
the Suit ot another, the Writ commands, that a
Peer out of Parliament-Time thould have the fame
Privilege with thofe fummoned by the King to
the Parhament; and I know not any Difference
that can be put between them; and it cannot be
denied, that all Informations whatfoever, un
lefs fuch as are for Breaches of the Peace, for
which Surety of the Peace may be required, are
under the Controul of the Parliament Privilege:
So that upon thefe Grounds, I do prefs that my
Lords the Bithops may be difcharged, I therc
be any Information againft us, we are ready to
enter our Appearance, to anfwer it according
to the Courfe of the Court: But if the Infor-
mation be for no other thing than whar is con-
rained 1n the Warrant of Commirment, then
thetrr Perfons ought to be privileged from Coin-
minnent,

I\-i v, i E;?;'li.'t;rrtf." 1
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Mr. Pollexfen. IF your Lordfhip pleafeto take
it altogether, you will find it a Cle very well worth
your Conﬁdera}tiog, it being the Cafe -of all the

rage of Euglana.

PeIiIrjg_rftt. G;E;. My Lord, thefe Gentlemen have
taken a great deal of Liberty, and fpent much of
your Time in making long Arguments, and after
all, truly, I do not know where to have them, nor
can underftand what they would be at, It feems
they agree, that for Treafon, Felony, and Breach
of the Peace, a Peer may be commautted.

L. C.¥. That is, fay they, fuch a Breach of
the Peace, as for which Surety of the Peace may
be required.

Mr. A, Gen. Then all the Learning they have
been pleafed to favour us with, i1s at an End ; for
if here be any thing charged upon the Bifhops, for
which Sureties of the Peace may be required, then
this is a good Commitment.

L. C. 7. That they muft agree upon their own
Arguments.

My, 4. Gen. Can then any Man in the World
fay, that a Libel docs not require Sureties of the
Peace? For we muft now take it as it is here upon
this Retorn. How my Lords the Bifhops will
clear themfelves of it, 1s a Queftion for another
Time 3 but the Warrant fays, they were commit-
ted for Contriving, Framing, and Publifhing a Se-
ditious Libel againft his Majefty, and his Govern-
ment: Is there a greater Mifdemeanor ? Or s there
any thing on this Side a capital Crime thatisa
oreater Offence? Is there any thing that does fo
tread upon the Heels of a capital Offence, and
comes {o near the greateft of Crimes that can be
committed again{t the Government? Not to en-
large at this Time upon what the Confequences of
fuch Things may be; is there a greater Breach of
the Peace than fuch Seditious Praétices ? No doubt,
any Man may be committed for it, and may be
bound to find Sureties for his good Behaviour,

Sit Rob. Sawyer. 1 fay Sureties of the Peace, not
of the good Behaviour,

Mr. So/l. Gen, Pray my Lord, would you con-
fider where we are; weare going towards France, |
think, or fome farther Country : They have fet us
out to Sea, and I do not fee after this rate, when we
fhall come to Land. Certainly, thefe Gentlemen
are mightily out of the Way, and would fain have
us fo too! We are here upon a fingle Queftion, as
this Cafe ftands before your Lord(hip, upon the
Retorn. Here is a Libel, a Seditions Libel, faid
to be contrived, made and publithed againft the
King and his Government, by thefe Noble Lords
the Prifoners. This is the Accufation ; fuppofe this
be true, that is to be proved hereafter ; I- hope
they arc innocent, and will prove themfclves fo
But fuppofe it to be true, that they have made a Se-
ditious Libe! againft the King and his Government,
wil any Man fay, that this is not done i €5
Arinis - This is a Libel with a Witefs ; nay, two
or taree Degrees more will carry it to High-Trea-
fon, and all the Informations that were exhibited
by Sir Robert Sawyer, when he was Attorney-Ge-
neral (and he exhibited a great many for Libels)
conftantly thefe Words were in, V7 €8 Armis &
coitlye Pacem,

Bifhop of Peterberongh, Was it fo in your own
Cafe, Mr. Sollicitor ?

Mr, Soll. Gen. Yes, it was fo in my Cafe, and
you were one of them that profecuted me, for
ought I know 3 or if you did .not profecute me,
you preached againft me; or if you did not, fome

of your Tribe did: But fo, my lord, it was
in many other Cafes, within Time of Memory.
Sit Robert Sawyer has pafs’d a Complement upon
me, of my great Skill in Parliament Matters; but

truly there needs no great Skill in Matters where

the Law is fo plain. A Peer they agree may be
in Prifon for Treafon, Felony, or Breach of the
Peace ; but that Breach of the Peace, fay they, is
where the Law requires Sureties of the Peace : But
is there any Certainty where Sureties of the Peace
fhall be required, and where not? Then I would
put this Cafe ; ‘Thefe Lords have contrived and pub-
lifhed a Seditious Libel againft the King and His

Government; and whether this be not fuch a
Breach of the Peace, as will require Sureties of
the Peace, is the Queftion before you: And it
plainly appears to be {o, in Sir Baptift Hicks’s Cafe,
1n Hobart., If a Man wiite a private Letter pro-
voking another to fight, although there be no
Fighting, this is a Breach of the Peace. Now a
Letter can do no Wrong in that kind, but as it
incites and ftirs ap to Fighting, which may occa-
fion Blood-thed ; and 1 think there cannot be 2
greater Breach of the Peace, than for a Man to
come to the King’s Face, and publifh a Libel a-
gainft lum, and yet, according to their Doétrine,
this Man fhall go away, and you fhall not take
him up, bur take a Swbpene againtt him, and
wait for the Declay of all the ordinary Procefs;
and they tell you another Thing, that a Capias
does not lie upon an Information againit the Per-
fon of a Peer, and that there is no Precedent of
any fuch Thing; buc I would pray them to re-
member the Cafe of my Lord Lsvelace, about
fome three Years ago, for breaking a Foot-man’s
Head, It feems, it a Man libels the King in his
own Prefence, that is not fo great a Matter as a
little Correltion to an infolent Foor-man 35 but there
he was bound 1n a Recognizance to appear there
in this Court, and accordingly he did appear, and
was charged with an Information; and as to
that Precedent, I do belicve Sir Robert Sawyer
and Mr. Finch won’t contradict me, This was 1n
the firft Year of this King, There was likewife
my Lord of Pembroke’s Cafe, who went to a dif-
orderly Houfe, and there frightned fome People:
We moved the Court, and had an Attachment a-
gainft him for a Mifdemeanor, and he was glad
to compound the Thing, or it had not ended fo
foon as it did; and yet if a Lord comes to the
King’s Perfon, and affronts Him to his very Face,
will not an Attachment lic againft him for ic?
Cerrainly it will. My Lord, we have gone out
of the Way too much already, and thele Gentle-
men will lead us farther ; but we hope your Lord-
fhips will reduce us to the Methods of the Law,
Here 15 an Information which we defire may be
read ; if they have any thing to plead to it, their
Time for that will come after itisread: If they
think they have been illegally imprifoned, it ap-
pears plainly upon this Retorn, who they were that
did commit them. Here are a great many Noble
Lords to anfwer an Ation of falfe Imprifonment,
if thefe Lords think fit, and may have thefe learned
Gentlemen, that are very well able to advife them
what they fhould do In it.

Sit Rob. Sawyer. We pray your Lordthip’s Judg-
ment, whether the Cafes put by Mr. Sollicitor are

like our Cafe? '
Mr. Sofl. Gen. They are as like, as Sir Robess

Sawyer is to Mr. Attorney that was.

Sir



916 144. Tral of the

Sir Rob, Sawyer. Thofe Cafes are of apparent
Breaches of the Peace; fo likewife was my Lord
of Devonfhire’s Cafe; but certainly that was not at
all like this.

Mr. Fiuirh. With our Lordfhip’s Favour, I
would add but one Word, and I would repeat
nothing of what has been faid: All that I thall fay
is this; There is a great deal of Difference between
an actual Breach of the Peace, and that which in
the bare Form of an Information is a Breach of
the Peace, by Conftru@tion of Law, it being
¢ontra Pacers. Suppofe it be laid that a Man did
Vi & Armis fpeak Words, will that make the

Words a Breach of the Pracer
Mr. Soll. Gen, 1t muft be 77 & Arnis, and cer-

tainly is a Breach of the Peace. N
Mr, Finch. If a Man write a Petition, are the

Pen and Ink that he ufes the Arms ¢

My, Soll. Gen. My Lord, I hope, Mr. Finch re-
members what 1 heard him fay in Algcrnoon Siduey’s
Cafe, firibere eft agere.

Mr. Finch. 1 think it is {fo, Mr. Sollicitor, but
every Action is not a Breach of the Peace. |

L.C.F. Well, let my Brothers deliver their
Opinions, T will give you mine. |

Mr. Fuft. Allyboie. The fingle Queftion now 1s,
Whether or no that which Mr. Sollicitor was pleal-
ed to name as the Crime, and lay it to the Charge
of my Lords the Bifhops, that is a Seditious Li-
bel, be a Breach of the Peace. I do confefs that
there is little of Argument to be drawn from
Forms of Indiétments; and I {hall put no great
Strefs upon the Words, 77 & diinss, where the
Faét will not come near ity but if a Commit-
ment may enfue (as they feem to agree) where-
ever Surety of the Peace may be required, no-
thing feems more important to me, than that
Surety of the Peace fhould be required, where
there is any thing of Scdition in the Cafes and
wherever there is a Scdidous Act, I cannot tell
how to make any other Conftruclion of it, but
that it is an atual Breach of the Peace; thatis my
Opinion.

Mr. Fuff. Porell. 1 am of the fame Opinion 1n
this Point too, as I was in the other Pomr before
It was a Matter of great Confequence, 1 thought,
vpon the former Point, but now 1t appears to
me, to be of far greater Confequence than it did
at firft 5 for here, all the Great, High, and No-
ble Peers of Ewglend are concerned in 1t, as to
their Privilege, Our Predeceflors m this Court
heretofore would not determine the Privileges of
the Peers, but left them to themielves to make
what Judgment they pleafed of them. I think
truly ’tis a Thing of that Weight, that it may
be very fit for the Court to take Time to confider
of i, and I declare for my own Part, I will not
take upon me to deliver any Opinion in a Matter
of this Confequence, before 1 have confulted all
the Books that can give me any Light in the
Cale.

Mr, Fufbt. Adllybene. Brother Powel/, 1 am not
determining, limiting, or cramping the Privilege
of Peers, but I am only confidering whether or
no a Seditious Libel be a Breach of the Peace. *Tis
agreed to be on all Hands a Breach of the Peace.
Is there any thing that will requive Sureties of
the Peace to be given upon the doing of it? For
there Sir Rebert Sawyer has laid the Foundation
of his Diftinftion, and if that fhall draw any
Perfon under a Commitment, then, fay I, in my
Judgment, whercver there is a Seditious Libel,

Seven Bifbops, Trin. 4 ]ac. 11,

there 1s that which is an actual Breach of the Peace .
for I am fure there is that which is fufficient t{;
require Sureties of the Peace. I controvert not
the Right of the Peers one Way or other, but on-
ly declare my Opinion, That this is a Fa& that
comes within the Rule laid down by them, thac
what will require Sureties of the Peace, is a Breach
of the Peace.

Mr, Fuff. Holloway. God forbid that in a Cafe
of this Nature, any one fhould take upon him
here to fay, that every Mifdemeanor were a Breach
of the Peace, I fay not{o; but certainly there are
fome fuch Mifdemeanors as are Breaches of the
Peace ; and if here be fuch a Mifdemeanor before
us, then it 1s acknowledged, that even in Puarlia-
ment-time, a privileged Perfon might be com-
mitted for it: For in Treafon, Felony, and Breach
of the Peace, Privilege does not hold, 1 will not
take upon me, as my Brother faid, to determine
concerning the Privilege of the Peers, it 1s not of
our Cognizance, nor have we any thing to do, ei-
ther to enlarge or confine Privilege; nor do we de-
termine whether this be fuch a Libel as is charged
in the Information, that will come in Queftion an-
other Time; but cerruinly as this Cafe is, the In-
formation ought to be read, and my Lords ought
to appear and plead to it.

L C¥. Cuaturly we are all of us here as
tender of the Puvileges of the Peers as any in
the World can be, and as tender as we would be,
and ought to be m trying any Man’s Right: It
becomes us to do 1t with great Refpect and Re-
gard to my Lords the Bifhops; and therefore [
would be as careful (i that were the Queftion be-
fore me) to confider very well before I give my
Opinion, as ever I was in my Life. But when |
{ce there can come no Milchier at all to the Privi-
leges of the Peers, by what 1s agreed on all Hands,
I think I may very juftly give my Opinion: For
here 15 the Queftion, Whether the Falt charged
in the Warrant be {uch a2 Mifdemeanor as is a Breach
of the DPeace? and the Words of the Warrant
(which 15 now upon the Record) bemng {uch as have
been recited, I cannot but think 1t is fuch a Mi{de-
meanor as would have required Sureties of the
Peace 5 and 1f Sureties were not given, a Commit-
ment might {oilow; and therefore I think the
Information muft be read.

Mr. A:f. Gen. We pray the Clerk may read it.

Clerk reads. $Diulcler, ff, Bommany, Tha
Sir Themas Powis, Knight, Arttorney-General of
our Lord the King, who for our faid Lord the King
in this Behalf fues, comes in his own Perfon here
into the Court of our faid Lord the King, before
the King himfelt at 77effminfter, on Friday next,
after the Morrow of the Holy-Tiinity in this
Term, and for our faid Lord the King, gives the
Court here to underftand, and be informed, that
our faid Sovereign Lord the King, out of his fig-
nal Clemency -

Mr. Soll. Gen. Read it as 1t is in Latin.

Biflop of Peterborongh. My Lord, we defire 1t
may be read in Englifh, for we don’t underftand
Law-Latin,

Mr. Sell. Gen. No, my Lords the Bithops are
very learned Men, we all know ; pray read it in
Latin,

Clerk reads, Pemmanbiutl, Quod Thomas
Powis, Miles, Atternatus Domini Regis nune Gene-
valis, qui pro eodem Downino Rege inn bac parte fequi-
tur, in propria Peifona fus venit bic in Curia Gri?
Doimini Regis coram ipfo Rege apud Weftmonafle-

rium,

g —
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qum, Die Veneris prosiie poft craftinum S&ﬂé:til‘:
Trinitatis, iflo codem Terininoy S pro codein Dowino
Reze, Dat Carie bic intelligi &5 infornari, quiod
di&us Dowinus Rex, nwuc ex infigni Clementic 3
benigna Tutentione fuis e¥ga o fsba’zta{ Suos Regni ﬁf’
Anglie per Regiam ﬁffz_m Prerf?gfzz'zmi}:, qiario ufrff
Aprilis, Ao Regni Di8 Domntni Regis nunc Tﬁ'{m,
apid Weftmonafterium 2 Comitaty Middlefexice,
Declarationem  fuam  Inlilaletam, '{pll g Dajelty’s
Guacionts Declaration fa ali hig Lobing Sub-
IEEIH for Ltbetty of Coilcience, gerenten 1_).:3;':;;5;
eifdein Die 3 Aniio, Maguo S feilly fio /f;.vfgz;,g 3
gillalaii publicavit 5 1t qua guidem Declaratione con-
traelir.

Janmes Rex.

T having pleafed Almighty God, not only to

bring Us to the Imperial Crowns of thefe
hingdoms through the greatelt _Diﬂicultmf‘,, but
to preferve Us by a more than ordinary Providence,
upon the Throne of Our Royal Anceftors, there
is nothing now that We fo earneftly dcfire, as to
citabiith Our Government on fuch a Foundation
as may make Our Subjects happy, and unite them
to Us, by Inclination as well as Duty, which We
think can be done by no Means fo effeflually, as
by granting to them the free xercile ot thelr
Religion for the Time to come, and add that o
the perfeét Enjoyment of their Property, which
has never been in any Cafe invaded by Us fince
Our coming to the Crown ; wiich bring the two
Things Men value moft, fhall ever be preferved
in thete Kingdoms during Our Reign over them,
as the tacft Methods of Our Peace, and Our
Glory.  We cannot but hearaly wifh, as it wili ea-
fily be believed, that the People of Our Domini-
ons were Members ot the Catholick Church, yer
We humbly thank Almighty God, it is, and hath
long- Time been Our conftant Senfe and Opinion
(which upon divers Occafions We have declared)
that Conlicience ought not to be conftrained, nor
People forced in Matters of meer Religion,
It has cver been directly contrary to Our Inclina-
tion, as We think it 1s to the Intereft of Govern-
ment, which it deftroys, by fpoiling Trade, depo-
puliting Countries, and difcouraging Strangers ;
-and fally, that it never obzained the End for
which 1t was employed.  And in this we are the
more confirmed by the Refle€lions We have made
upon the Condult of the four laft Reigns. For
ateer all the frequent and prefling Endeavours that
were uled in each of them, to reduce thefe King-
doms to an exact Conformity in Religion, it is
vifible, the Succefs has not anfwered the Defign ;
and that the Difficulty 1s invincible. We there-
fore, out of Our Princely Care and Afiection un-
to all our loving Subjels, that they may live at
Kafe and Quict, and for the Encreafe of Trade,
and Encouragement to Strangers, have thought
fir, by Virtue of Our Royal Prerogative, to iffue
forth this Our Declaration of Indulgence, making
no Doubt of the Concurrence of Our two Houfes
of Parliament, wh=n We fhall think it convenient
for them to meet.  In the firlt Place We do de-
clare, that We will protet and maintain Qur Arch-
bithops, Bifhops, and Clergy, and all other Our
Subjecls of the Church of England, in the free
Excreife of their Religion, as by Law eftablifhed,
and in the quiet and full Enjoyment of all their

Poleflions, without any Mol:ftation or Diftur-
VDL- E'r.
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bance whitfoever, We do likewife declare, that

it 15 Our Royal Will and Pleafure, that from

henceforth the Ixecution of all and all manner of
Penal Laws in Matters Ecclefiaftical, for noc

coming to Church, or not recciving the Sacra-

ment, or for any other Non-conformity to the
Religion eftablithed, or for or by reafon of the
Exercife of Religion in any manner whatfoever,
be immedtately fulpended, and the further Execu-
tion of the faid Penal Laws, and every of them,
is_hereby fufpended.  And to the end that by the
Liberty hereby granted, the Peace and Sccurity of
Our Government, in the Practice thereof, may not
be endangered, We have thought fir, and do
hereby ftreightly charge and command all Our
loving Subjedts, thar as We do freely give them
Leave to meet and ferve God after their own Way
and Manner, be it in private Hoults, or Places
purpolely hired or built for that Ute, fo that they
take {pectal Care that nothing be preach’d or
twght amongft them which may any ways tend to
alienate the Hearts of Our People from Us or Our
Government, and that their Meetings and Affom-
blics be peaceably, openly, and publickly keld, and
all Perfons freely admitted to them 5 and that they
do fignify and make known to fome one or more
of the next Jullices of the Peace, what Place or
Places they fet apart for thofe Ules. And that
all Our Subjects may enjoy fuch their Religi-
ous Affembiics with greater Aflurance and Pro-
teCtion, We bave thought it requifite, and do
hereby command, that no Difturbance of any
kind be made or given unto them, under Pain of
Our Dilpleafure, and tobefurther procecded againit
with the uttermott Saverity.  And forafmuch as We
are defirous to have the Benefit of the Service of
ali Our loving Subjects, which by the Law of
Nature 1s infeparably annexed co, and inherent 1n
Qur Royal Perfon, and that none of Our Sub-

jects may for the future be under any Difcourage-

ment or Difability (who are otherwife well incli-
ned and Gt to {erve Us) by reafon of fome Qaths
or Telts that have been uwiually adminittred on
fuch Occafions, We do hereby further declare,
That 1t 1s Oar Royal Will and Pleafure, thar the
Quaths commorly called the Qaths of Supremacy
and Allegiance, and allo the feveral Tefts and De-
caarations mentioned 1 the Adts of Parllament made
in the twenty-fith and thirtieth Years of the Reign
of Our late Royal Brother King Chairles the Se-
cond, fhall not at any Time hereafrer be required
to be taken, declared, or fublcribed by any Pers
fon or Perfons whatfoever, who is, or fhall be em-
ployed in any Ofhice or Place of Truft, either Ci-
vil or Military, under Us, or in Our Government.
And We do further declare 1t to be Our Pleafure
and Intention, from Timeto Time her=after, to grant
Our Royal Difpenfations, under Our Greal Seal, to
21l Our loving Subjects fo to bz employed, who
{hall not take the faid Oaths, or fubfcribe or de-
clare the faid Tefts or Declarations in the above-
rentioned Acts, and every of them.  And to the
end that all Our loving Subjells may receive and
enjoy the full Benefit and Advantage of Our Gra-

cious Indulgence hereby intended, and may be ac-

quitied and difcharged from all Pains, Penalties,
Forfeitures and Difabilitics by them, or any of
themn incurred or forfeited, or which they fhall
or may at any Time hercafter be liable to, for or
by reafon of their Nonconformity, or the Exer-
cifc of their Religion, and from all Suits, Trou-

S s bles
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hles or Difturbances for the fame, We ho hereby thefe Kingdoms during’ our Reign over them, as
oive Our free and ample Pardon unto all Noncon- the trueft Methods of their Peace and Our Glery,
Jti;::n*m'i{’::s.ﬁ. Recufants, and other Our loving, Su_b- VV(? cannot but heartilly wifh, as 1t wﬂ_l _eaﬁl}r be
jeﬁ‘s, for all Crimes and Things by shem commit- Dbelieved, that the Pcsglc of Our Donﬁmops Wete
t{':'(?f, or done contrary to the Penal Lows formerly Membersof the Catholick Church; yet We hun.

made relating to Religion, and the Profeflion or
Fxercife thereof ; hercby declaring that this Qur
Royal Pardon and Indemnity fhall be as good
and effeftual to all Intents and Purpoles, as if
every individual Perfon had been therein pnr*n-
cularly named, or had particular Pardons under
Our Great Seal, which We do likewife declare
(hall from Time to Time be granted unto any Per-
fon or Perfons defiring the fume, willing and re-
quiring Our Judges, Juftices, and other Officers,
‘o take Notice of and obey Our Royal Will and
Pleafure herein before declared,  And although
the Treedom and Affurance We have hereby given,
in relation to Religion and Property, might be fuffi-
cient to remove from the Minds of Our loving
Subjeéts all Fears and Jealoufies in relation fo ¢l-
ther ; yet We have thought fit further to declare,
That we will maintain them in all

Tands, asin any other their Lands and Propertics
what{oever.

Bt idem Artorivatus digii Demini Regis e Gracia-
Jis pwo codenm Dowmiio Rege ul'ciins dat Criie bic iitel-
Jigi €5 informari, quod pofice feilicet wiccfima fepitis
dic dprilis dwno Regni difti Deiintind Regis nuires &
querio, apud IV flinonaficriun predictum in Cemntiallt
Middlefexic precdicto, idein Dosiinus Kex e ex
eaden Clencstia & benigia fntcivicne fuls crge fubdiles
firos Regni fu Anglie, per Regiain ficii Praicgali-
vam, aligin Reralin fuain Decleraiicacn Intitulatain,
His Majefty’s gracious Declaration, gerentem de-
tum cifden die & anno wlino g tionalis,  WAgio
Srgills fuo Anglice fitliter fgillcidii, publiceTit 5 1

quil quidein Declorations conitielus,

James REX
¢ U R Conduct has been fuch in all Times,
¢ O as ought to have perfwaded the World,
¢ that We arc firm and conftant to Our Refoluti-
<« ons; yet, that caly People may not be abufed
« by the Malice of crafty wicked Men, We think
« r to declare, that Our Intentions are not
< changed fince the yth of April, 1687, when

Uf:

™

< 'We tllued out Our Declaration for Liberty of

« Confcience in the following Terms.

His Aajifty’s Gracious Declaration to all bis lsoiig
Subjefls for Liberty of Cuifccice,

JaamEes ReX,

7 T having pleafed Almighty God, not only to

bring Us to the Imperial Crowns of thele
Kingdoms through the greatefl Difficulues, but to
preferve Us by a more than ordinary Providence
upon the Throne of Our Royal Anccftors, there
is nothing now that We {o carneftly defire as o
cftablifh Our Government on fuch a Foundation as
may make Our Subju€is happy, and unite them to
Us by Inclination as well as Duty ; which We
think can be done by no Mcans fo efrectually, as
by granting to them the free Exercide of their Re-
lioion for the Time to come, and add that to the
perfet Iinjoyment of thewr Property, which has
never been in any Cafe invaded by Us fince Our
coming to the Crown ; which being the two
Things Men value moft, fhall ever be preferved in

their Properties,
nd Doffefions, as well of Church and Abby

bly thank Almighty God, it is, and hath long
time been Our conftant Senfe and Opinion (Which
upon divers Occafions We have declared)  that
Confcience ought not to be confirained, nor Peo-
ple forced in Muatrers of meer Religion, It has
ever been direély contrary to Our Inchnatien, g
We think it is to the Intereft of Government, which
it deftroys by fpoiling Trade, depopulating Coun-
trics, and difcouraging Strangers , and finally, thar
it never obtained the End for which it was em-
ployed. And in this We are the more confirmed
by the Refleétions We have made upon the Con-
du&t of the four laft Regrs.  For after all the
frequent and prefling I ndeaveurs that were ufld
in cach of them, to reduce thefe Kirgdoms to an
exact Conformity in Religlon, 1t 1s vifible the
Succefs has not anfwered the Defign s and tha
the Difficuley is invincible, 'We therefore, out of
Our Princely Care and Afiection unto all Cur lov-
ing Subjects, that they may hive at Eafe and Qui-
et, and for the Lncreafe of Trade, and Iincov-
ragement to Strangers, have thought fir, by vit
of Our Royal Prerogative, to iffue forth tiis Our
Declaration of Indulgence, making no Doubt of
the Concurrence of Our two Houfcs of Parli-
ment, when We fhall think it convenient fer
them to mieet. In the frft Plice We do doclare,
that We will protect and mamtain Our Arch-
bifhops, Bifhops, and Clergy, and all other Ou
Subjets of the Church of England, in the fre
xercife of their Religion, as by Law eftablifhes,
and in the quict and {ull Enjoyment of all their
Poffeffions, without any Moleftation or Diftur-
hance whattoever.  We do likewife declare, that
it is Our Royal Will and Pleafure, that from
henceforth the Execution of zall and all manner o
Peie! Lewss i Matters Ecclefialtical,  for  not
coming to Church, or not receiving the Sacra-
ment, or for any other Non-conformity to the
Ruligion eftablithed, or for or by rcafon of the
Exercife of Religion in any manner whatfoever,
be imimediately fufpended, and the further Execu-
tion of the faid Pena/ Laws, and every of them,
is hercby fufpended.  And to the end that by the
Liberty hereby granted, the Peace and Security o
Our Governiment, in the Practice thercof, may not
bz endangered, We have thought fir, and do
hercby ftreightly charge and command all Ou
loving Subjects, that as We do freely give them
Leave to mect and ferve God after their own Way
and Manner, be it in private Houfes, or Places
purpofely hired or built for that Ule, fo that they
take {pectal Care that nothing be vpreach’d o
taught amongft them which may any ways tend to
alicnate the Hearts of our People from Us or Ow
Government, and that thewr Mectings and Affer-
blies be peaceably, epenly and publickly held, «nd
all Perfons freely admitted to them 5 and that they
do fignily and make known to fome one or more
of the next Juftices of the Peace, what Place o
Places they fet apart for thofe Ules.  And tha
all Our Subjetts may enjoy fuch their Religi-
ous Affemblies with great Affurance and Pro-
reCtion, We have thought it requifite, and do
hereby comimand, that no Difturbance of any
kind be made or given to them, under Pain of
Our Difpleafure, and to be further proceeded againt

with
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with the utmoft Severity. And foralmuch as
We are defirous to have the Bﬂn_eﬁt of the Ser-
vice of all our loving Subjets, which by the Law
of Nature is infeparably annexed to, and inherent
in Our Royal Perfon, and that none of Our Sub-
jects may for the future be under any Difcourage-
ment or Difability (who are otherwife well in-
clined and fic to ferve Us) by reafon of fome
Oaths or Tefts that have been ufually adminiftred
on fuch Occafions, We do hereby further de-
clare, That it is Our Royal Will and Plealure, that
the Oaths commonly called the Oaths of Supre-
macy and Allegiance, and alfo the feveral Tefts
and Declarations mentioned jn the Acts of Parli-
ament made in the twenty-fifth and thirtieth Years
of the Reign of Our late Royal Brother King
Charles the Second, thall not at any Time here-
after be required to be taken, declared, or fub-
{cribed by any Perfon or Perfons whatfoever, who
is or fhall be employed in any Office or Place of
Traft, either Civil or Military, under Us, or in
Our Government. And We do further declare
it to be Qur Pleafure and Intention, from Time to
Time hereafter, to grant Our Royal Difpenfations

under Our Great Seal, to all Our loving Subjedls -

fo to be employed, who fhall not take the faid
Oaths, or fubfcribe or declare the faid Tefts or
Declarations in the above-mentioned Adts, and
every of them. And to the end that all our
loving Subjefts may receive and enjoy the full
Benefit and Advantage of Our Gracious Indul-
gence hereby intended, and may be acquitted and
difcharged from all Pains, Penalties, Forfeitures,
and Difabilities by them or any of them incurred
or forfeited, or which they fhall or may at any
Time hereafter be liable to,. for or by reafon of
their Nonconformity, or the Exercife of their
Religion; and from all Suits, Troubles or Di-
fturbances for the fame, We do hereby give Our
free and ample Pardon unto all ‘Nonconformuits,
Recufants, and other Our loving Subjedts for all
Crimes and Things by them committed or done,
contrary to the Penal Laws formerly made relating
to Religion, and the Profeflion or Exercife there-
of 3 hereby declaring, that this Our Royal Par-
don and Indemnity fhall be as good and effeétual
to all Intents and Parpofes, as if every individual
Perfon had been cherein particularly named, or
had particular Pardons under Our Great Seal,
which We do likewife declare fhall from Time
to Time be granted unto any Perfon or " Perfons
defiring the fame; willing and requiring Our
Juages, Juftices, and other Officers, to take Notice
of, and obey Our Royal Will and Pleafure herein
before declared.  And although the Freedom and
Affurance We have hereby given in relation to Re-
ligion and Property, might be {ufficient to remove
from the Minds of our loving Subjets all Fears
and Jealoufies in relation ro either 3 yet We have
thought fic further to declare, That We will
maintain them in all their Properties and Poffefi-
ons, as well of Churcih and Abby Lands, as inany
other their Lands and Properties whatfoever.
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and Duty, the Effells of which We doubt not
but the next Parliament—will plainly fhew ; and
that it will not be in vain that We have refolved
to ufe our uttermoft Endeavours to eftablith Li-
berty of Confcience on fuch jult and equal Foun-
dations as will render it unalterable, and fecare to
all People the free Exercife of their Religion for
ever; by which future Ages may reap the Benehit
of what is fo undoubtedly for the general Good of
the whole Kingdom. It is fuch a Security We
defire, without the Burden and Conftraint of
Oaths and Tefts, which have been unhappily
made by fome Governments, but could never {up-
port any. Nor thould Men be advanced by fuch
Means to Offices and Employments, which ought
to be the Reward of Services, Fidelity and Merit,
We muft conclude, that not only good Chrifti-
ans will join in this, but wheever 1s concerned for
the Encreafe of the Wealth and Power of the
Nation. It would perhaps prejudice fome of our
Neighbours, who might lofe Part of thofe vaft
Advantages they now enjoy, 1if Liberty of Con-
fcience were fettled in thefe Kingdoms, which
arc above all others moft capable of Improvements,
and of commanding the Trade of the World,
In purfuance of this Great Work, We have been
forced to make many Changes both of Civil and
Military Offices throughout Our Domimnions, not
thinking any ought to be -employed in Gur Ser-
vice, who will not contribute towards the efta-
blithing the Peace and Greatnefs of their Coun-
try, which We moft earneftly defire, as unbiaffed
Men may fee by the whole .Conduct of our Go-
vernment, and by the Condition of our Flect, and
of OQur Armies, which, with good Management,
fhall be conftantly the fame, and greater, if the
Safety or Honour of the Nation require It
We recommend thefe Confiderations to ali Our
Subjeés, and that they will reflect on their pre-
fent Eafe and Happinefs, how for above three
Years, that it hath pleafed God to permit Us to
reign over thefe Kingdoms, We have not appear-
ed to be that Prince Our Enemics would have
made the World afraid of, Our chief Aim having
been not to be the Oppreffor, but the Father of
Our People, of which We can give no better
Evidence than by conjuring them to lay afide all
private Animofities, as wellas groundlefs Jealoufies,
and to choofe fuch Members of Parliament as
may do their Part to finifh what We have begun,
for the Advantage of the Monarchy over which
Almighty God hath placed Us, being refolved to

call a Parliament, that fhall meer in November
next at fartheft,

Quam quidem Regalews Declarationem diéii Doming
Regis uunc wltimo mentionalein idem Dominis Rex
ntiic poftea feilicet tricefimo die Aprilis Amno Regne

fi quarto fupradilio, apud Weftmonafterinm predic-

tum in Comitaty Middlfexic prediflo, imprimi (I per
totam Angliam publicari caufavit, & pro magis folesini
desnonfiratione, notificatione, (& mantfifiatione gratie

fite Regie benignitatis & benevolentia Jue ad onmes

ligeos [uos in eadem Declaratione uliiio mentionala

Given at oy Court ot Whitehall 2be fourth Day of [pecificatos, poftea feilicet quarto die Maii Aduno Regnl

April, 1687, 7 the Third Year of Our Reien. fui quarto, apud Weft

Ever fince We granted this Indulgence, We
llz}tfe made it Our principal Care to fee 1t preferved
without Diftintion, as We are encouraged to do
daily by Multitudes of Addreffes, and many other
Aflurances We reccived from "Our Subje@s of all

Perfwafions, . as Teftimonics of their Satisfaction
Vo, IV,

monafterinm predifium 1 Co-
mitaty Middlefexice predifto idem Domints Reéx debilo
modo ordinavit prout fequitur,

At the Court at Whitehall, the 4th of May,
1688. It is this Day ordered by his Majefty in
Council, That his Majefty’s late Gracious De-
claration, bearing Date the 27th of Apri/ laft, be
reid at the ufual Time of Divine Service, upon

Ss 2 the



320 144. Tral of the

the 20th and 24th of this Month, in all Churches
and Chapels within the Cities of Londoi and J7dfi-
sinfler, and ten Miles thereabout ; and upon the
ad and 1oth of Fuwe next, in all other Churches
and Chapels throughout this Kingdom, And 1t 18
hereby further ordered, That the Right Reverend
the Bifhops caufe the faid Declaration to be fent
and diftributed throughout their feveral and re-
{pective Diocefes, to be read accordingly.

E! nlierins idem Attorinatus difdi Donint Regis e

Generalis pro eodein Domino Rege dat Curic bic fule!
ligi €5 informeri, quod poft Confedtionem preed:&ii or-
dinis feilicet, deciino oflavo die Maii, Auno Regi
digti Domini Regis nnnc quarto fapracicto, apud IV fi-
monaflerium pradiéiuin in Comitaln Midalefexie pre-
diffo Willielmus Archicpifeapus Contraricufis de Lan-
beth in Comitaty Surrie, FVillichnus Epifcopus fa-
phenfis de St. Afaph in Comitatu Flinite, Francifous
Epifcopus Elienfis de Parockia Sancli duaree Holboii
i Comitaty Middlefexie, Fehannes Epifcopus Cice-
frenfis deCiceftria in Comitaty Suffexie, Theinas Ep{f
copus Bathonenfis €6 Wellenfis de Civitate Wells in
Comitatu Somerfetie, Thoinas Epifcopus Petribuigenfis
de Parochid fanéii Audrce Hollori i Comitaty Middle-
fexie, & Fonathan Epifeopus Briffolenfis de Civitale
Priftol, inter fe confulucrune & confpiraverunt ad
diminvendam  Reglam  Authoritatem ,  Regalem
Preerogativam & Poreftatem, & Regimen cpufdem
Domini Regis nunc 7 premiffis, ac ad enidcm Oi-
dinein infrigeadun & eludendiin 3 ac in profecut-
one & cxecutione confpirationis prediéte, 7/
figem Willielwus - dichiepifiopus Cantuaricifis, Til-
liclmus  Lrifeopus  Afajbenfisy,  Francifeus Epifcoptis
Elienfis, Fokannes Epifcopus Ciceftrenfis,  Thoinas
Epifrcpus Bahoncfis &8 IVellenfis, Theinas Lpijce-
pus Perribusgenfis, & Jonathain Epifeopus Brifollen-
Jis difto decimo offao die Maii Anne regni dicli Do-
mini Regis nunc quarto fupradifle, Vi& Armis, &,
apua IVcfinenafterivim pradiftum in Conilaty Nidule-
Jexie praditio, ilhicite, malitiose, fuditiosé, &
fcandalose, quoddam fulfum, fiflum, perniticfum,
& feditiofum hibellum in feripts, de eodem Domina
Rege & Regali Declaratione & Ordine praedictis
(preetenfu Petitionis) fabricaverunt, compofuerunt
& feripferunt, & fabricari componi & {eribi cau-
laverunt, & cundem falfuin, filtwn, malitiofuin,
pernitiofuin, & feditiofusn libellum per ipfos predic-
tie Willielitin - Archicpifeopuin Cantuaricnfer,
Willelimm - Epifcopum Afapheafein, Francifeuin  E-
pifeopran Elieufen, Fobanuen Epifiopum Ciceftrei-
Jem,  Thoman Epifcopuinn Bathouenfesn & IFVellen-
fein, Thomam Epifcopum Petriburgenfim, € Founo-
thanuin Epifcoprin Briftollenfemn wiciibus fuis propriis
refpective fubferiptvin die, & anno, & loco “ultinio
mencenalis 1n prafentid diéti Domini Regis nunc Vi
& Armis, &c. publicaverunt, & publicari caufave-
runty 7 quo quidem falfo, ficto, malitiofo, pernitiofo
&G fecitiofo Lbello continetuy ——

The bumble Petition of William Archbiflop of
Cantetbury, and of arvers of the Suffragan
Biflops of that Province (now prefent svith

him) in Behalf of themfelves and others of

thetr abfent Brethren, and of the Clergy of
their refpective Diocefes,

Humbly fbeweth,
V‘E HA'T the great Averfenefs they find in them-

fclves tothe diftributing and publifhing in all
their Churches, your Mujefty’s late Declaratipn
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for Liberty of Confcience, procecdeth ncither
from any want of Duty and Obedience to you;
Majefty 5 our holy Mother, the Church of Lig-
lend, being both in her Principles, and in her cop-
ftant Practice, unqueftionably Loyal, and having,
to her great Honour, been more than once puab-
hickly acknowledged to be fo by your Gracious
Majefty 5 nor yer from any Want of due Ten-
dernefs to Diflenters, in relation to whom they
are willing to come to fuch a Temper as fhall
be thoughr fir, when that Matter fhall be con-
fidered and fettled in Parliament and Convocati-
on. Butamong many other Confiderations, from
this efpecially, becaufe that Declaration is found.
ed upon fuch a.difpenfing Power, as hath been
often declared illegal in Parliament, ard particy-
larly 1n the Years 1662, and 1672, and the Be.
ginntng ol your Majefty’s Reign 3 and is 2. Mat-
ter of fo great Moment and Confiquence to the
whole Nution, both in Church and State, that
your Petitioners cannot 1n Prudence, Honour, or
Conlcience, fo far make themfelves Parties to i,
as the Diltribution of it all over the Nation, and
the folemn Publication of it once and again, cven
in God’s Floufe, and in the Time of his Diviae
Service, mult amount to, in common and reafon-

able Conftrution.

- In contemptum dif?e Domini Repis nune,
& Legum hujus regni Anglie,  manifeftum, i
malin exempluis omniti aliorum in tali cofu de-
linquentiviey, ac contra Pacem dicti Domini Regis
wme Coronam &8 Digunitatem  fuas, &c. Unds
idem Attornatus difti Damini Regis nnne generalis
pro coccin Domino Rege petit advifamentum Curie
bic 1 proitflis, & debitum legis proceflum ver-
fus preefatos  Williclium  drchizpifcopnm  Contua-
iieafemy,  TViilichiin Epifeopuin Afaphenfem, Frax-
cifum  Lpifeoprin Elreifem,  Fobauncw  Epifeopuns
Ciccfiienfin,  Thowmain Epifcopuss  Bathonenfem (3
Hoellenfens,  Thomam  Eptfroprim  Petriburgenfem,
G Jonathanum Epifcopuin Briftollenfem fieri 3 ad
refpendendum dicfo Doinino Regi de & dn proeiinif-
s, &,

T. Powys,
W. WirLrLriaas,

Mr. Ait. Gen. My Lord, we humbly pray,
that according to the Rules of the Court in fuch
Cafes, my Lord Archbithop of Canterdnry, and
my Lords the Bifhops, may plead to the Informa-
tion.

Mr. Sofl. Gen. My Lords the Bifhops are here
in Cuftody in the Court, upon the higheft Com-
mitment that can be in this Kingdom, to wir,
that of the King in Council ; and we pray,
that according to the Courfe of the Courr, they
may plead to the Information prefently.

L. C. ¥. What does his Grace and my Lords
the Bifhops fay to it ?

Mr. §. Peniberton. Will your Lordfhip give us
leave, who are of Counfel for his Grace my Lord
of Canterbury, and the reft of my Lords the Bi-
thops, to fprak a Word in this Matcer ?

L. C. 7. Ay, Brother, go on,

Mr. §. Pemberton. That which we have to defire
of your Lordthip, and the Court, isthis ; we have
now heard this Information read, and ’tis plain
we could know nothing of this before, the \War-
rant of Commitment being only in general for a
Libel 5 and this being a Cafe of the greatelt
Confequence, peradventure, that ever was in
Weftminfter-Hall (that, I think, I may boldly fay,

it



. is a Cafe of the greateft Confequence that ever
was in this Court) and it being a 1M:1tt:::r of this
Nature, that thefe great and noble Perfons, my
Tords the Bifhops, are here taxed with; that is,
for making a fcditl_ous le:l,'conmmed in fucha
Petition (as though It was a Libel to pention the
King) we do beg this of your Lordfhip, that (it
being of this great Importance) to the Lind we
may come prcp;u-ud to fay whgt we have ﬂgﬂll][t It,
we may have an Imparlance till the next Term,
Mr. Finch. Pray, my Lord, favour me with a
Word on the fame Side, for my Lords the Bifhops.
Your Lordfhip fees now how qt:(:c[ﬁry th::* T{ou-
ble we gave you before, in making our Objections
againft the reading of the Information was, and
what the Drift and Aim of the King’s Counfel
was, in the defiring the Information to be read
firlt: for now it is read, What is it that they de-
fire of your Lordfhip? They d::ﬁt:e that my Lm:d
Aichbifhop, and my Lords the Bilhops, Leing in
Cuftody, and brought here 1n Cuftody, ‘thcy may
be now fo charged with this Information, as to
plead prefently.  This, my Lord, we oppole, and
with humble Submiffion we ought to have Time
to imparle, and a Copy of the Information, th_:it
we may conlider what we have to plead to ity tor
however we come here mto Court, whether le-
gally or not Jegally, yet ought we in the one and
in the other Cafe, to have Time to confider of
our Defence,  And, my Lord, till of latter Time
this Praftice, which the King’s Counfel now calls
the Courfe of the Court, was never ufed, nor was
any Man required to plead immediately 5 and, my
Lord, if the Praice of the Court has not been
antiently fo (as T do believe they will fearce fhew
it to be antienter than a few Years Laft paft) then
with humble Submiffion, though the Courfe of
the Court have been fo tor fome little Time paft,
yeo 1t Is not 1n the Power of the Court (as we
humbly conceive) to make a Courfe in Prejudice
of all the Privileges that ther King’s Subjeéts are
by the antient Rules of Law enttled tos they
cannot make a new Law in prejudice of any Righe
or Privilege which the Subject hath, and call 1t
the Courle of the Court. Now that this which
we defire for my Lords the Bithops, 1s the Riohe
and Privilege of the Subje@, 1s moft manifeft;
for there might be many Delfences that 1 IMan
may have to make to an Acculation of this Na-
turc, whicn 1t 15 impoflible for him to know ac
the firft hearing of an Information read, and yet
which would be neceflary for him to make vfe of,
or at lealt it would be impofiible for him to make
vie ¢f in fuch a Manncr as the Law doth allow
of and requive. It may be the Pleas which he has
to plead may be fuch as that he has not Time to
put mto Form 3 there may be Matters upon the
hearing the Information read, that it would be ne-
ceffary for him to give Anlwer to, which he knew
not of before, and therefore may neither have
Materials ready, nor be capable of putting them
(it he had them ready) ioto fuch Form as the
Law roguires.  They tell you on the other Side,
thi if a Man be brought into Court by leeal
Procefs, he may be charged with any Informa-
tion whatfoever; that they are not tied to the
Fult alledged in the ‘Commiiment, but finding
the Party under a legal Imprifonment, they can

exhibic an Information again{t hum for any other -

Ottence,  Then, my Lord, wounld { fain know,
which way any Man alive can be prepared to
make his juft and legal Defence, for he knows
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not his Accufation ; for though he think it may
be for that for which he was committed, yet it
nay prove otherwife, and then bhe can be no way
provided with Materials for his Defence, but he
muft Jofe all Advantages which the Law gives him

for his Defence. My Lord, if this be the Courfe

of lutter Times, yet you will not take that to be
fuch a Law as is binding to all future Times;
and we are fure the King’s Counfel cannot fhew
that this was the antient Pradtice, for that was
quite otherwife,

L. C. F. Mr. Fiuch, you were not here, I {up-
pofe, when this Queftion came 1n Debate in this
Court lately, in the Cafe of a very great Perfon ;-
"Twas urged very earnellly and very learnedly by
one that flands by you. We upon that Debate
alked Sir Sainnel Affry, what the Courfe of the
Court was ? and he told us, that the Courfle of the
Court (ef his own Knowledae for all the Time
that he had fat as Clerk of the Crown in this
Court) was, that when any one was brought in
Cuftody, or upon a Recognizance, they were to
plead prefently. |

Mr. Linch. Siwr Sainnel Aftiy has not been here
fo very long, as to make the Pratice of his Time
the Courle of the Court, -

L.C.F. Bur T will tell you what he fuid fur-
ther, if you will hear me: He faid, he had en-
qutred of Mr. Waterbonfe, whom we all know to
have been an old Clerk in the Crown-Office, and
he told him, that that had been the Pradtice all hig
Time.

Mr, §. Pemberton. My Lord, T hope the Cowrfe
of the Courts of /Feftiminfier-Hall (hall not depend
upon the Certificate of fuch a one as Mr, Wator-
borfe, who 1s a Map, we all know, fuperannuated,
and very defeétive in his Memory,

Mr. Fuff. Powel. Certainly what they defire for
the Deiendants 1s very reafonable, for I tke the
Point to be only this; whether 2 Man may be
compelled, being in Cultody, to plead to an In-
formation prefently,

NMr. Fuft. A'lybone. Pray, Brother Powel, {fpare
me a Word i this Matter.  Mr. Fach) T fuppofe
you labour for what the Court will not deny you,
that you may have Time to plead according to
the Courfe of the Court. We are not making
Courfes for particular Fadls, that by my Confent
we will pever doj but 1f you fay fuch a Thing is
not the Courfe of the Court, and the King’s
Counfel affirm it 1s, how [hall this be determined ?
And from whom can we take our Information to
determine what is the Courfe? I am {ure there is
none of us that are here now, can pretend to tell
what the antient Courle was; {or my Part, T de-
clare 1t, I cannoty and I know no Reafon there
fhould be any Novelty mtroduced into the Court
upon any Ground or Reafon whatfoever, nor will
[ confent to any while I fit here : Therefore T de-
fire to know what 1s the antient Courle, and how
we fhall come to the Knowledge of that Courfe, if
not by the Certificate of thofe who have been an-
tiecnt Officers of the Court?

L. C. ¥. Nay, that is certain, the Court will
bring in nothing new in any fuch Cafe as tiys.

Mr. Fuft. Alybowe. It that hath not been the
antient Courfe without Exception, I am againit
it; 1 know no Reafon my Lords the Bifhops
fhould have any thing new put upon them: On
the other Side, théy muft not expect to have the
antient Courfe of the Court declined in their

Cafe,
Mi. Pollexfen,
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M. Pollexfen, Pray, my Lord, hear me a little
in this Matter : *Tis not my Defire that any Law
fhould be alter’d for any particular Cafe, and the
Courfe of the Court I know is the Law of the
Court; but I humbly crave leave to fay, That
take the antient Courfe of the Court to be quite
otherwife than what the King’s Counfel would
have it. There may be particalar Things done now
and then, perhaps in particular Cafes, and upon
particular Occafions, which will not make what 1S
fo done to be the Courfe of the Court, nor be 2
binding Rule to you. Now, as to this Matter of
“Time or no Time, to plead to an Information,
.T remember the Time very well, when I and fome
others that ftood at the Bar, and wondred when
we faw this Practice coming in, and thought it a
very hard and mifchievous Thing; for, in Truth,
the feveral Plots that have been, and the Heats of
Men about thofe Things, have brought in this
Courfe : For certain I am, and I dare affirm, there
‘never was any fuch Courfe here before, neither
upon Warrant from the Chief Juftice, nor upon
‘Recognizance, or any other Procefs, wasa Man
compelled to plead inftantly, without having a
‘Capias in the regular Form, after a Contempt for
not appearing upon Summons, Truly, my Lord,
we had no Intereft in the Matter one way or
other, to make us fcruple it any otherwife than as

we were concerned that the Law and Juftice of

the Nation fhould have its true and antient Cur-
rent. And this I can affure your Lordfhips, that
here was both my Lord Chief Juftice Samaders,
and Mr. Searjeant Holt, and myfclf, who tiking
Notice when this was firft offered at, to make a
Man plead immediately, without giving him Time
to confider what he fhould plead, could not but
fay among ourfelves, that it was an unreafonable
Thing; and we were inclined to fpeak to the
Court to inform them of the Confequence of it
which needs muft be very milchievous. Sir Sa-
el Aftry,-we know, came to be Clerk of the
Crown in my Lord Serezes’s Time, We know ’us
ufual and cuftomary for the Court to afk what 1s
the Courfe of the Court in doubtful Cafes, and to
receive the Information from the Officers of the
Court on both Sides. If it be on the Plea-fide,
{rom Mr. Affon; if on the Crown-fide, from Sir
Sainne! Affry, concerning Things of Practice; but
1 did never think that what they reported was -
nal and conclufive to the Court: But to make this
Matter clear, I humbly pray, that you would
pleafe to give Order for the Search of old Prece-
dents, how the old Practice really hath been:
Every thing that has been done in hot Times, 1s
not to be made a ftanding Rule, If there do any
fuch thing appzar to have been done and practifed
antiently, truly, my Lord, 1 will fubmit, and fay 1
am under a mighty Miftake 5 but 1if this which s
now urged for the Courfe of the Court, is nothing

but what the Zeal of the Times, and Heat of

Perfecutions hath introduced, {urely that is not
fit to be a conftant Rule for the Court 1o go by,
for every one knows, that the Zeal of one Time
may bring in that by Surprize upon one Man,
which when things are cool, at another time will
appear to be plun Injuflice. We have indeed
feen ftrange Things of this kind done before, but
I hope to God they are now at an End, and we
fthall never fee any fuch thing done hereaiter 5 and
as for this particular Point, I think it i1s 2 wonder-
ful Thing in the Confequence of i, if the Law
fhould be as they would have 1t Here 1s a long In-
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formation jult read over to a Man (but whether
long or- fhort, as to the main Point, *tis the fame)
and you fay the Courfe of the Court is, he muft
plead to it immediately.  Surely Matters of Crime
that require Punifhment to be infliCted on Men,
are of as much Confequence and Concern, as any
Civil Matter whatfoever ; and Men are to have
their Rights in thofe Matters preferved, as well as
in other Matters, which is all I prefs: IFor fuppofe
a Man has a {pecial Matter to plead, as particularly
fuppofe it be the King’s Pardon, I cannot give this
in Evidence upon a Trial after not gpilty pleaded,
then I ought to plead it; but what if I have it not
ready ? *Tis not telling the Court of it, without
(hewing of it, that will do; and 1t may be a Man
that is taken up, and brought hither in Cuftody,
cannot have it ready to fhew ; but yet then by this
Rule 2 Man fhall lofe the Benefit of his Plea, by
being compelled to anfwer immediately : But they
fay, the Court will do right, 1 fuppofc they wills
and my Lords the Bifhops in this Cafe I believe do
not diftruft but that the Court will do nght; but
I never thought the Law was brought to that Pais,
that fuch things as thefe were left wholly in the
Difcretion of the Court, Certainly Imparlances,
Time to plead, and juft Preparations for a Man’s
Defence are things that the Law has {cttled, and
not left in the Diferetion of the Courr ; and truly
to me it feems all one utterly to take away a Man’s
D.fence, as to hinder him of the Means to pre-
pare for it. My Lord, here is an Information be-
fore you againft thefe noble Lords, 1t is a Matter
of great Moment, and though I hope in God there
is no great Caufe for it, yet however, fince fuch
Perfons are concerned, and ’tis a Matter of fuch
great Weight, I hope you will give us fuch an Im-
parlance, as if we had this Day appeared upon tie
ordinary Procefs, which is an Imparlance until the
next Term.

L. C. #. There is a Difference between this and
that other Cafe : If my Lords the Bifhops had ap-
peared upon the Summons, they would have had
an Imparlance of Courfe; but when they are
brought up hither in Cuftody, that mightily al-
ters the Cafe.  But that we may not be too hafty 1n
a thing of this Nature, let the Clerk of the Cout
be confulted with, that we may know what the true
Courfe 1s,

Mr., At. Gen. My Lord, we pray Sir Samuel
Affry may be examined a little about it.

Mr. Fuft. Allybone, Mr. Pollexfen, 1 believe the
Court is unanimous in their Refolutions of making
nothing new in this Cafe 3 but pray give me leave
to tell you, this is not the firft Time that this Que-
flion has come to be agitated in this Court fince I

came hither., Now from whence can the Court
take their Meafures to be rightly informed what

the Pradtice of the Courtis, but from the Infor-
mation of the Officers of the Court? who by
their conftant Employment, are moft capable of
knowing what the Courfe is. Now 1 you
come to offer any thing that may be Matter of
Doubt to the Court, concerning the Pratice of
the Court, you having known that this thing was
controverted before (for fo it has been) fhould have
provided yourfelf with fomething that muft be a
reafonable Motive for us to doubty for this has
not been only once, but often-maved, and our Of-

ficers have been confulted with concerning this

Queftion, which took its Rife from fuch Objections
as you have made now. Now for you to tell us,
That you defire that we would look inta Prece-

dents,
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- dents, is, methinks, pretty odd. If you 'h_ﬂd brought
us any Precedents, 1t had been {fomething: And
withal T muft teil you, that you muft not reckon
the Favour of the Court, In any p;rtu:ular Cale,
to be the ftanding Rules tor the Practice and Courfe
of the Court; but inftead of bringing Precedents,
you only offer your own Thoughts, and thofe
would create no Doubt 1 us but what has been
before fatisfied upon Examination of the Officers

of the Court. ' | |
Mr. Pollexfen. Pray, Sir, will you give me leave

ro anfwer one Word.

Mr, Fuft, Powell. Truly I have not obferved
that ever this Point was ftarted fo as to beget a
Queftion fince I came hither, but only in the
Caes of the Quo IWarrantr’s; and truly in that
Cale I thought it hard they fhould be denied
Time to plead, efpecially the Confequence being

{o fatal.

L.C. %, Yes, yes, Brother, 1t has been {feveral
T1mes,

Mr. Fuft. Powell, Truly, my Lord, I have not
obferved it, nor do I remember It.

Sir Robeit Sewyer. My Lord, I have always ta-
ken the Diftinétion, as to thele Matters, to be
this

Mr. fuft. Powell, Bur, my Lord, if the antient
Courfe of the Court hath been to grane an Impar-
lance, and a Copy of the Information before they
plead, I fee no Reafon why my Lords the Bifhops
fhould not have the Benefic of that antient Courfe: :
For if a Man that is {ued at Law for a tWo-penny
Trefpafs, fhall have that Advantage as to receive a
Declaration, and have Time to plead what he can
to 1t, why fhould not my Lords the Bithops, in a
Matter of fo great a Weight, have the fame Advan-
tage too ? But mdeed, 1if the Courfe of the Court
had bzen antiently otherwife, T can fay nothing to
it ; for the Courfe of the Court is certainly the Law
of the Court. |

Mr. Fufi. dllybone.  Brother Powell, you fay
well, 1f they did produce any one Precedent to give
us Ocealion to doubt in the Matter.

S Robert Sawyer. Pray, cood my Lord, will
yei give nie leave —

Mr. A, Ger. Why, Sir Robert Sawyer, will
vou never have done ?

P, Sell. Gen. No, they are {o zealous and ea-
ger 1n this Cafe, that they won’t permit either the
Cowtt, or any body clfe to fpeak a Word but
themfclves.

Mre. §. Peiderton. Good Mr. Sollicitor, give us
leave to anfwer the Obje@ion that the Courr hath
made to us 3 we would fatisfy your Lordthip where
the Diftinélion really lieth, where there has been
an Opportunity for the Party to come in, as by
summens or Salreiic, or the like, and he has {lip-
ped that Opportunity, and fo the King is delayed.
In that Cafe they always ufed to put the Party
upon Pleading prefently, when he was taken up
ll;}}ou a Copias, and brought in Cuftody 3 but when.
tnere was never any S#hpene taken out (as the Cafe
s here) fo that the Party never had an Oppor-
tunity to come 1n and render himfelf, and appear
o anfwer it according to the due Courfe of Law,
a Imparlance was never yet denied, nor Time to
ple:zgj 5 and that 1s the Cale here.

St Rab. Sazyer, My Lord, Mr. Serjeant has
given you the true Diftinétion, where Procefs has
5O out to fummon any one to appear to an In-
formation, and he hath failed to appear according
. to thF: Ssummons, and the Profecutor for the King

ninie
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takes out a Capias; if he be brought in upon that
Capias, the antient Courfe has beer fo as they i’a'y:'
But for that other Matter, where 2 Man comes
m upon a Commitment at the firft Inftance, and.
an Information is put in juft as this is, the fame
Morning, and not before; if they can fhew anjr
onc Precedent of this Kind 6fteen Years ago, T
would be contented to yield that they are in the
right; but I am fure they are not able to do it
In Sir Matthew Hale's Time when this was mo-
ved, 1t was refufed; and he was clear of another

COpinion. |

Mr. Ait. Gesn. 1 hope now, my Lord, we fhall
be heard a little for the King ; and I cannot for-
bear obferving in the firt Place, fomewhar that
thefe? Gentlemen have offered at, who are now in-
veighing againft the Hear of the Times, when 2
great Part of that Heat we know who were the
Inflamers of 5 but what is all this to the Purpofe ?
The Queftion 15 barely this, Whether when a
Man 1s brought into Cuftody into this Court, and
charged with an Information, he fhall not by the
Courfe of the Court be compelled to plead pre-
fently ?

Sir Robert Sawwyer. To IndiCtments for Treafon
and Ielony he fhall be compelled to plead pre-
fently, but not to an Information for Mifdemea-
nors.

Mr. fuff, Powedl, It feems to me very hard he
{hould,

Mr, 421, Gen. Sir, there are many Things that
feem hard in Law, but yet when 2all 1s done, the
Judges cannot alier the Law, °Tis a hard Cafa
that a Man that 1s tried for s Life for Treafon or
I'clony, cannot have a Copy of his IndiGment,
cuinot have Counlel, cannot have his Witneffes
fworn 3 but this has been long pradiifed, and the
Uligz 1s grown to a Law, and from Time to Time
1t hath been fo taken for Law; it cannot be altered
without a new Law made sy as it hath been hereto-
fore, fo it muft be now, ull a greater Authority
alter 183 and fo, as to the Cafe here at prefent, if it
were a new Cafe, and 1t was the firfl Inftance I
muft confels, 1 think I fhould not prefs ivy bue if
this be the conftant Practice of the Court, and if
thele Gentlensen that now oppole it, fome of them
amifterially, fome of them judicially, have them-
felves eftablifhed this Practice, they have no Reafon
to wonder that we follow them tn 1t.  We do not
blame them for what they do now ; for, Men when
they are of Couniel may be permutted to argue for
thetr  Client contrary to thelr former Opinions ;
but if thefe Things, by their Procurement, have
been done thus before, furely without Offerce we
may pray the like may be done now. *Tis our
Duty, on Behalf of the King, to defive that he
may have Right done him, as well as they on Be-
half of my Lords the Bifhops ; and {or the Uflage,
to cite Precedents were endlefs, efpecially of late
Times, and thefe Gentlemen know them all very
well, for they were fome of them Parties to them
themiclves, and we can do no more, nor need, than
to put them in mind of their own Domgs ; whether
it was fo before their Timé or not, it concerns them -
to make aut and retract their own Ifrrors s but 1n
our Oblervation, if ever this was prefled, or infifted
upon on the King’s Behalf, this Courfe has always
been purfued.

Sir Rob. Sawyer. For a Precedent, my Lord,
there is the Cale of my Lord Heliis, where there

was given Time after Time,

Mr. Soll.



L

324 144. Trial of the
M. Soll. Gen. ‘That was only Time to argue the

Plea to the Jurifdiction of the Court.
Mr. u#. Powell. Mr. Sollicitor, have you cver

Jknown it contefted, and upon Debate fo ruled,

in an Information for a Mifdemeanor, as this

Cafe 1s¢ |
Mr. Soll, Gen. If you pleafe to afk Sir Semuel

:dﬁ:«:y, he will inform you how the Courfc has
been.
L. C. ¥. What fay you, Sir Sazmel Aftry ?

Sir Samnel Afry. My Lord, when I came 1nto

‘this Place, there was an antient Gentleman that bad

been long a Clerk in the Office,
L. C.¥. How many Years 1s it {ince you came

into this Office ! _
Sir Samuel Affrv. About a Dozen Years, I think,

my Lord ; and he fat in this Place where Mr, Har-
conrt does now, He was always accounted a loyal,
honeft, and intelligent Man, that 1s Mr, Pater-
boufe, who is now alive; and when I came into
my Office, I took my Inftructions in a great Mea-
fure from him, and afked him wiat the Courle
of the Court was, in fuch Cafes which I mylfelf
did not underftand 3 for though I had been an At-
torney twenty Years, vet it was on the other Side,
the Civil Side; and though I knew fome Things
of my own Knowledge, yet I aid not fo wdl
know the whole Prattice of the Court; and par-
ticnlarly T afked him, what was the Courfe of the
Court in this Cafe that 15 now n Qucflion, and
he told me, that o all hus Thime and Exparience,
it a Man appears upon a Recognizance, or was a
Perfon in Cultody, or appeared In propria porfoua,
as 2 Perfon privileged, he ougit to plead at the
firft Inftance 3 and according to that Practice, when
Sir Robert Sawover was Auorney-General, it was the
conftant Praclice, and I am fure he knows 1t 1s no
new Thing.

Sir Rob. Sewver, But upon what Information,
Sir Samuel Aftry, were they Informarions upon Mif-
demeanors ?

Sir Sanmuel Aftry. Vs, {everal.

Sir Robert Sawyer. But was there no Procefs ta-
ken out firft to call the Party in?

Sir Samuel Afliy. Yes, where Procels was never
taken out.

Mr., A, Gen, For how long Time is that you
fpeak of your own Knowledge, Sir Samel @

Sir Sain, Affiy. Abour a Dozen Years.

Mr. S. Pemberten, It was never done till very
lately, but after the Party was i Contempt for not
appearing,

Mr. Soll. Gen. T would afk you, Sir Saineel Aftry,
one Queftion: Was the uwfual Procefs of Subpena
firlt taken our? For Mr. Serjeant Peiberton fays it
was 3 do you find any Warrant for fuch a Diflerence
as that ?

Mr. §. Pemberien. Do you find any fuch Cafe as
this is ?

Mr, Soll. Gen. Nay, pray My, Serjeant, give us
your Favour, and let us afk our Queftions accord-
ing to your own Dodtrine.  FHow do you find the
Practice to have been as to that Diftinclion they
have made?

Sir Sain. Affry. Sir, T would be very loth to
enlarge the Precedents of the Crown-Office fur-
ther than the Truth sy I tell you whence I took
my Inftructions, from Mr, Waterboufe, who was
an antient Clerk in the Office 5 he has been in that
Office fixty Years, and the Inftructions I took
from him, were, that this was the Praftice all his

Time, and it has been afferted all my Time, It
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has been often contefted, I confefs, and Mr. P,y
lexfen has always oppofed ity and moved againft i
but 1t has been always ruled againft him: ] knm:'
1t was againft his Judgment, but the Court alwyys
over-ruled 1. ‘

Stv Rob. Sawyer. Sir Samnel Aftyy, can you ojve
any one Precedent before you came into this O
fice ¢

Sir Sam. Affry. Sir, I can go no farther than this
that I have told you, what Information [ received
{from him.

Sit Rob. Seweyer. What s all this but a Cortif.
cate trom Mr. Haterboufe ?

L.C 7. We can be nformed no otherwarg
than by Certificate from the old Clerks of the Of.
fice.

Mr. S. Pemberton. Alas, heis a Child, and not
it to do any thing.

Mr. Pellexfen. We all know Mr, T aterlsnf:
very well, he s a very weak Man, anil always Wi
fo, and there 15 no depending upon any thing thie
he fays.

Mr., §oli. Gen. Pray, my Lord, will you hear us
a little tor the King.,

The Bifbop of Peterborough whifpering with
Sir Robert Sawyer, Mi. Solliciior faid 1
biiny, My Lord, you bad better look anoth.r
wav, aid look towwards the Conit, for ihere
yeiir Brfincfs lies.

L. C. F. Well, Mr. Sollicitor, what fay you?

Mur. §o/l Gen. My Lord, it appears plainly, tha
the King is in Poffeffion of this Privilege, and has
been fo tor thife Dozen Years; for fo long the Ju-
tice of the Kingdom towards all the Subjects,
hath run in all the Inflances of it 1n this Channel;
and though 1t hath been contefted as often as
v, Peliexfen has been of Countel for the Defin-
dant, In fuch Cafes it has always been ruled againdt
him. He indeed has made his continual Claims (Six
Samucl Aftyv fays) he has raifed the Duft, and made
2 Fue and Cry, but it has always gonc againt him :
And 1 would afk the reft of you Gentlemen thas
are of Counfel for my Lords the Bithops (for fome,
or one of you, I am fure, has been concerned in
cvery Information that has been exhibited in this
Court for thefe nine or ren Years laft paft, I would
afk you ) whether in any Information that you have
been concerned in, it the Party bring brought in
by DProcefs, tnfilted to have Time and an Impar-
lance, it was ever granted him? I know vou will
not fay 1t ever was; why then fhould there be
more done 1n this Cafe, than has been done in all
other Cafes thefe ten Years? *Tis not fuficient o
make Declarations agalnft the Unreafonabieneis of
the PraQice, for it is but what you have done
yourfelves, and infifted upon for Law; and all
thofe Men that upon Infornsations have been com-
pelled to plead, have had Injury done them; or
elle thefe Lords will have no Injury by the Court’s
taking the fame Courfe, It is true, my Lords the
Bithops are Peers, and here are feven of them,
and {even Lords go a great Way; they make a
Committee, I think, in the Houl of Peers, and
a mighty Matter 15 made of ir, that this is the
Cafe of fo many Lords! But will you alwr
the Courfe of the Courr, becaufe feven of my
Lords the Bifhops are concerned in it, and they
make a mighty Stir about the Reafonablenels of
the Thing? How can it be believed that the Law
will not give a Man Time to make his Defence?
They agree themfelves, that if it were in the Cafe

of Life and Death, they muft plead prefently;
and
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1nd doth not the fame Reafon hold ? And may not
2n Argument be drawn & fortioriy in the Cafe of a
Mifdemeanor ? If Tam not to have Time when |

lead for my Iife, there is lefs Reafon I fhould
Eave Time to anfwer a Trefpafs : But, my Lord,
sis not Reafon that weighs in the Cale, “us the
Courfe of the Court, which is the Law of the
Court that we are contending for: And what is
there in the Cafe that fhould require fo much Time
for my Lords the Bifhops to plead to it ? It is
charged in the Information, that thefe noble Pre-
lates did make a Libel which was produced by
them, and publifhed in the King's Prefence ; they
can eafily tell whether they have done this, or not
doneit.  What can they plead but the general I{-
fuc? They talk of fpecial Matter to be pleaded,
but can they fhew any more that they can fay,
than what any poor ordinary Copntryman, if he
were here to plead to an Information, could fay r
That is, whether he was guilty or not guilty.
Thefe Lords can tell whether 1t be true, Fhat they
did publith the Paper laid in the Information, and
then your Lordthip will tell thcgn w_hat w_lll be
the Confequences of that Publication in Point of
Law. We fayall this was done at Weftminfter
there the Scene is laid, and it is not an Informa-
tion for an old frale Thing done a great while ago,
but 2 Thing that was done Yefterday, and a Thing
notorious enough, their contefting with the King
about his Declaration of Indulgence. And as to
what Mr Fineh has faid, that this is a Novel In-
vention, and a Trick to rob a Man of his juft De-
fence; fure he forgets who it is that taught us the
Teick  If it bea Trick, we have learnt 1t from
thofe that trick’d before us 3 and what 1s it that
thefe Lords do defire ? They would have an Im-
pulance till Michaclinas Term : Does, or can your
Lordfhip think they afk that which is reafonable ?
To have fix Months Time to plead not gty to
an Information for a Libel, and when fo many
Men have been denied it formerly upon the Infti-
aation of thofe very Gentlemen that now prefs
{o very hard to have it granted, fure they muft
expect to be denied it too 3 and all this while thefe
Lords lie under this Accufation, which is not
o trivial a Marter as fome would make 1t. I be-
lieve my Lords the Bifhops have a Delire to be
cleared, I fuppofe it is only their Counfel that
defire to delay 1t, upon what Ground I know not ;
[ believe they themfelves would be glad to remove
the Imputation, which would be beft done by
a Trial, and the fooner the better : If they have
a Mind to juftify themfelves, that 15 the readeft
Courfe for it, and they may do it prefently, by
pleading Not Guilty. My Lord, I'know I am
in a great Auditory, and Abundance of your
Lordfhip’s Time has been taken up already ; I
prefs it therefore for the Sake of the King, and
for the Sake of my Lords the Bifhops, we fhall
elfe have all hang in fufpence, and hang in the
Air for fix Months longer ; therefore let the Mat-
terbe put upon a fair Iffie, fo as it may come
to a fpeedy Determination. 1 am fure 1f thefe
Lords be innocent to Day, they will be inno-
cent to Morrow, and if it were my own Cafe, I
would defire to have it tried as f{peedily as I
could, and therefore I pray they may plead imme-
dately.

Mr. Fuft. Powell, Mr, Sollicttor, what do you
fay to the Difference that was taken between a
Perfon that was brought in Cuftody at the firft In-
ftance, where there is no Contempt to the Procels
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of the Court, and one that comes here by Capiss,
upon Default of appearing at the Summons ?

Mr. Finch. My Lord, 1f I apprehend them
aright, they give us more than we did afk, for
Mr. Sollicitor has laid it down as a Rule, that if a
Man is taken upon a Capias in 2 mean Procefs, he
fhall have no Imparlance.

Mr. Soll. Gen. No, you are greatly miftaken,
Sir, and I pray don’t lay down Rules for me.

Mz, Finch, It I am Sir, 1 beg your Pardon, but
this I am fure of, if a Venire Fac goes out, which
is in the Nature of a Subpena, and the Party appear
to 1t, that being the firft Time he could come
into Court, you cannot force him to plead to an
Information, but he has an Imparlance of Courfe.

Mr. Fuff. Powell. Methinks it {cems very reafon-
able, that this forcing a Man to plead prefently
fhould be only a Punifhment for a2 Contempt of
the Court, and pray, were my Lords the Bifhops
in Contempt to the Court when they came here to
Day ? Certainly they were rot, for no Man is in
Contempt, but he that being ferved with Procefs,
difobeys that Procefs ; and 1if my Lords the Bithops
had been ferved with a Sabpena and had not ap-
peared, then there would have gone out a Capias
to bring them in, and then they would have come
in upon a Contempt, and then they would have
come within the Rule.

Mr. Soll. Gen, If you have a Mind to 1t, you
may alk Sir Samuel Affry again,

Mr. Att, Gen, If they come in upon Bail, they
ought to plead prefently.

Mr. Fufpt. Allybone. Mr. Finch, I'll tell you what
fticks with me, truly you could not but be aware
that this would be required of you; for this very
thing was in Dcbate lat Term, and you know
what Rules the Officer faid was the Courfe of the
Court, why did you not thercfore come prepared
with fome Precedents, to fhew us what the Courfe
of the Courtis ?

Mr, A, Gen. Troly, my Lord, at this rate,
we fhall keep your Lordfhip here all this After-
noon, 1f thefe Gentlemen will not be fatisfied
with the Rule of the Court ; and for an Anfwer
to what Mr. Juftice Powell fays, 1if any Riot bg
committed in the Country, and the Parties are
bound by Recognizance to appear here, that 1s no
Procefs of this Court, and fo confequently there
can be no Contempt, and yet they muft plead pre-

fently.
M. Fuft. Powell. There is a particular Reafon

for that, becaufe they are bound by Recogni-
zance, Sir Samuel Afiry and others fay, that if they
come in by Recognizance they muft plead pre-
fently,

Mr. Soll. Gen. But for the Thing itfelf (that
the People that hear us may not imagine that this
Court puts 2 Hardlhip upon my Lords the Bi-
fhops, more than is done in other Cafes) it is beft
to keep the fame Rule as i all other Cafes ; for
when all is done, when Juftice goes with an equal
Current, without any regard to one Perfon or
other, then every body is fafe, and all Perfons
concerned do their Duty : So in this Cafe, here be
no Precedents produced wherein it has been
otherwife ; then can no Perfon complain but that
Things go in this Cafe as they do in all other
Cafes ; perhaps fuch a Cafe (as to the Fact of it)
never happened before ; but for the Law of it, that
is plain, and the fame is in all other Cafes; for
that there may be an Information againft my
Lords the Bifhops, as well as other People, if they
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make Libels, fure it is no doubt at all ; and 1f an
Information lies againft them for it, they are un-
der the fame Rules as others are : But thefe Gen-
tlemen talk of being furprized, and that this 1s the
firt Time they have heard of this Information,
but have we told any News in this Information ?
Was not all that is contained in it, notorioully
enough known before? Was not the King’s firlt
Declaration very well known? Was not his fe-
cond Declaration very well known ? Was not his
Order of Council for reading of the Declaration
very well known ? Is not your own Petition a
Thing very well known to yourfelves and all the
World? Then thefe being the particular Faéts of
which this Information is made up, and we only
fay you did this Fa&, and we afk you, did you do
it, or did you not 2 Can there be any great Sur-
prize in this? My Lord, I cannot fee any thing
that alters this from the common Cafe, but only
their being Peers; and fince this Queftion has been
heretofore under Conteft, thefe Gentlemen have
had Time enough to have prepared Precedents,
to differ this from the common Rule, if they
could ; but fince they cannot, we defire they may
have the fame Rule that is in all other Cafes, and
then to be fure all will go right.

L. C.¥. Sir Samuel Afry, pray will you tell
us, whether ever the Court ufed to grant an Im-
parlance where 2 Perfon comes in in Cuftody ?
Or did you ever know, when a Perfon comes
in upon 2 Commitment, Time was given him to
plead ?

Mr, §. Pemberton, Have you ever known 1t dif-
puted and denied ?

Sir. Sam. Aftry. My Lord, I have known that
tis in the Difcretion of the Court to grant what
Time they pleafe,

L. C. 7. Is it the Courfe of the Court to give
an Imparlance ¢

Sir Sam. Afiry. No, ’us the Favour of the
Court, and if the Defendants have at any Time
fhewed a reafonable Caufe, that they have a {pecial
Matter to plead, or any other Caufe allowed by
the Court, the Court has fometimes indulged them
{o far as to gtve them Time.

« L.C. ¥. But how is the ordmary Courle, Sir
Samucl Afiry ?

Mr, Fuft, Albone. Ay, for as I faid before,
Things done in particular Cafes 1n Favour are not
Precedents,

Sir Sam. Affry. T have told your Lordfhip the
Courfe is this, that any Perfon that appears upon
a Recognizance, or is taken up by your Lord-
thip’s Warrant, or by a Warrant from a Juftice of
Peace, or any other way in Cuftody, or any Off-
cer of the Court that is a privileged Perfon, and
that muft appear in propria perfona, muft plead pre-
fently, 1f the Court upon particular Reafons do
not give him Time ; and this I received Informa-
tion of, as the Prattice of the Court, from Mr.
Waterbonfe, who had been a Clerk in the Office
. fixty Years.

Mr. Soll. Gen. He {faid {o before, but thefe Gen-
Gentlemen will will never be contented, unlefs they
have a new Law made for them.

Mr. Pollexfen. My Lord, Iwould not unnecef-
farily trouble your Lordfhip; but truly this is a
Cafe of great Concern. And firft of all; 1 think
we {hall all agree, that what has been ufed for ten
or twelve Years paft will not make the Courfe of
the Court, and next I percetve they do not bring
any cne Inftance for any Proceeding of this Sort
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above ten or twelve Years old. But then fay they
on the other Side, why do not you bring Pre.
cedents that it has gone otherwife heretofore? My
Lord, that cannot be done, for it is a Negative
on our Side, that this which they defire 1s not the
Courfe of the Court: But then, as it is impoffi-
ble to prove a Negative, fo the Proofs fhould
come on the other Side, that this has been done:
They ought to fhew it, if there has been any fuch
thing as a ftanding Rule, or elfe 1t fhall be pre.
fumed an Innovation, as being contrary to all Rea-
fon. But, my Lord, becaufe they put it upon us,
there is this Proof on our Side, as much as a Ne.
gative can afford. In thofe Proceedings that were
in the great Cafe of the Habeas Corpu:, there was
an Information againft E/fiet and others ; they had
Time given them to plead over and over, f{o that
there 15 ope Precedent: And as many of thefe
Cafes in former Times as can be found, will
fhew that this was always the Courfe.  But pray,
fay they, produce us one Inftance, that ever there
was 2 Man that came in upon a Recognizance,
that had Time to plead. Truly, my Lord, I can-
not juft now tell whether any fuch Inftance can be
produced, butI verily believe there may be a great
many ;5 but I turn it upon them, and that with
oreat Reafon.  With Submiffion to your Lordfhip
thew me any Man, 1if you can, above a Dozen
Years aco, that hed not Time allowed him to
plead. Ay but, fay they, Mr. /Paterboufe, an an-
tient Clerk of the Crown-Office, that has been
there thefe fixty Years, hath certificd thar this
hath been the Pradlice of all his Time, My Lord,
we that have been converfant in the Bufinefs of
this Courr, did all very well know Mr. Waserlonjz
when he was here, and fat in Court in the Place
of Sir Saumuel Affry.

Sir. Sam. Affry, No, Sir, it was in Mr, Har-
corit’s Place.

Mr. Pollexfen. Well, he exccuted a Place here,
and ’t1s no Matter whether he were Mafter of the
Office or no; but I think we all knew him very
well, he was a Man as lame in his Buofinefs as could
bes for there are fome Men that will never do Bu-
finefs well, let them be never fo long ar it; and
he was as weak in the Praétice of the Court, and
every thing elfe, as’tis poflible for one that has
been bred tn an Office can be 3 and at this Time
he 15 grown fo decrepit and fuperannuated, that
you may as well depend upon the Certificate
of an old Woman, as any thing that he fhall
fay 1n fuch a Matter as this : He is now almoft
fourfcore Years of Age, and has loft that lictle
Memory and Underftanding he had 5 but if his
Certificate muft be depended upon, becaufe of his
ftanding 1n the Office, pray, my Lord let um
come hither, and do you afk him what he has to
fay in this Matter, '

Mr. Soll. Gen, Ay, that is very well indeed.

Mr. Pollexfen. Good Mr. Sellicitor {pare us, cer-
tainly there needs not fuch great Haite in this Mat-
ter, we are upon a Bufinefs of very great Weiglht
and Concernment; for youare now making a Law
for the whole Kingdom, in Point of Praétice, in
Cafes of this Nature. We do fay indeed, that by
the Reafon of the Heat and Zeal of thefe laft ten
Years, fuch a Ufage has been introduced, but
Sir Sanmel Aftry tells you, it was oppofed, and
I hope tnat neither I, nor the Thing will be
the worfe thought of, becaufe I oppofed what I
thought an unreafonable and new Invention, My
Lord, I kaow in cthe Cafe of the City of Loudon,

we
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Time to plead 2 whole Vacfltion after an
and were not at all_ hurried on, as the
fel would do ir! this Cafe. My Liord,
if they can produce any antient Precedent for it, I
will fay no more 3 but there is no Cale in Print in
any of our Books that ever I read, or can remem.-
ber, that countenances fuch an Opinion. A Man
by this Means may lofe his juft Defence, and he
Lias no Remedy, nor will it ever be 1n his Power
1o retrieve it, for he may be brought on a fudden
into Court upon a Warrant, and when he 1s here,
he fhall be charged with an Il}formatlon, and pre-
fently he muft plead not ouilty, becaufe he has
not Time to prepare a Plea of any other Nature,
let him have never fo much other {pecial Matter

or Occafion forit, If you pleafe to let this Matter

be examined what the Precedents are, and of what
Age thofe Precedents are, Ellen perhaps your Lord-
fhip will get fome Satisfation ; but otherwife, if
the bare Certificate of the Mafter of the Office 1s
to be a Guide to the Court what is Law, and
what is not, we fhall be in a very uncertain Con-
dition, efpecially when the Matter carries in the
very Face of it, a great deal of Unrcafonablenefs
and Injuftice. ‘They on the other Side will argue,
that is not more unreafonable than the Practice in

the Cafe of Treafon and Felony, where Perfons
are compelled to plead inftantly. But under Fa-
vour, my Lord, there is no Comparifon between
this Cafe and that, though I know 1t was always
thought a Hardfhip and Defect in our Law, that
a Perfon thould be denied Time to plead in Cafe
of Life and Death, except he can fthew fome {pe-
cial Matter of Law that he has to plead, and then
he has always Time allowed him to put it into
Form; and I could never think there was any
Reafon to be given for it, but becaule the com-
mon Defences of Felons would be lietle Shifts
and Arts, which would deftroy Proceedings, and
make them tedious, and that would be an In-
couragement to People to commit Felony; and
befides there 15 @ Truft which the Law repofes in
the Court in capital Cafes, to take Care that thefe
Men fhould not fuffer upon any little Tricks in
Law; but if you come below Treafon and Fe-
lony, the Law puts no {uch Hardfhip upon the
Defendant, nor repofes fuch a {pecial Truft in
the Court; but a Man may plead any thing he
has to plead ; and can any Man plead before he
fees what he is to plead to? And fhall the Law

allow him Counfel to prepare his Plea, and not
allow him Time to confult with that Counfel
about 1t § Thefe are Things, my Lord, that tru-
Iy to me feem unreafonable: Butas to the Pra-
Ctice and Courfe of the Court, I pray your Lord-
fhip to give Order, that the Precedents may be
fearched, that you may know what the “antient

Practice was.

Mr. Finch. Whether you will grant an Impar-
lance now or no, yet I hope, however, you will
think fit to give my Lords the Bithops Time to
plead,

L. C. . But Mr. Fiuch, we have had a Certi-
tificate from Sir Sammuel Aftry, which truly weighs
a great deal with me 3 he tells you the Praétice has
been fo ever fince he came hiere, and that My, V4-
terboufe told him, that ithad beenfo all his Time,
which is fixty Years,

Mr. Pollexfen. My Lord, there are Perfons
here that will upon their Oaths declare, That
Mr. Waterboufe has often told them the Pradtice

was otherwife, even in his Time, and afterwards
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a long Tinie before this neiv Way of Procecding
came in,

Mr. fice. My Lord, If I might have Liberty to
{peak, I can fay Mr. Waterboufe has told riye — .

L. C. ¥. Pray be quiet Mr. Jice.

Mr. juft. Allybone. But pray Mr. Pollexfes oive
me leave to mind you how the Evidence ftands
againft you 5 the Objections are, that this has been
a Praftice but for twelve Years Jaft paft: If that
be true, I think it goes a great Way, for the Pra-
Ctice of twelve Years is Precedent enough, Primd
Facie, that fuch is the Pra&ice ; for how fhall ‘we
come to the Knowledee of the Pra&ice, but from
our Oficer Sir Sawmuel Afiry, who has been here
examined ? And he tells you, that upon his com-
ing into the Office, when it could not be fo
doubtful as now, it feems, it1s, he took Inftru-
Ctions from Mr., Baterbonfe : 1 allow you *tis bur
his Certificate, but that muft go a grear Way
with the Court.

Sir Rob, Sawyer.  Such a Pra@ice as this has
been always very rare in Informations for Mifde-
meanors ; and they bring you nothing of any Pre-
cedent older than Sir Sanmuel Afry’s Time,

Mr. Finch. Pray, my Lord, give me leave to
vary the Queftion ; I do not now make it a Que-
ftion, whether your Lordfhips thould grant my
Lords the Bifhops an Imparlance, but whether you
would " think fitto look into the Courfe of the
Court before that Time that Siv Samwel Afry
[peaks of, and take Time to confider and fearch
into Precedents.

Mr. Fuft Allybone. Do you, Mr. Finch, give us
any one Reafon or Precedent that may make us
doubt, whether this be the Courfe of the Court
or no? And you could not but be aware of this
before, and therefore fhould have come prepared
to make out your Objection.

Mr. Finch. Mr. Pollexfen and the reft of the
Practifers in my Lord Hale’s Time will tell you,
that the Courfe was otherwife in his Time. Sir So-
ruel Aftry indeed tells you, it has bzen fo fince his
Time; but this was one of the Points, it feems,
that he was ignorant of, which made him enquire
of Mr. Waterboufe, fo doubtful was his Pradice.

Sir Sanmel Affry. I was an Attender upon this
Court before I came into this Office, but it was
in another Place, on the other Side of the Court s
and therefore was not concerned fo much to know
what was the Courfe on this Side, till I came into
this Office,

Mr. Soll. Gen. Thefe Gentlemen differ among
themfelves, one would have an Imparlance, the
other only Time to plead ; I believe truly they can-
not tell what they would have, T pray the Rules
of the Court may be kept to.

Sir Samuel Affry. Here are two Clerks that fit
by me, that have been a long Time in the Office,
Mr. Harconrt, my Secondary, and the Clerk of
the Rules 5 I pray they may be afked their Know-
ledge of this Matter.

Mr. Az, Gen. Certainly thefe Gentlemen think
they have a Privilege above all ocher People, that
they muft not be fubject to the fame Rules as others
are! Weon our Parts have taken all the Methodsthat
we could to make this Matter manifeft, and what is
it that thefe Gentlemen now propofe ? They pray
you to take Time to confider, buthave they ufed the
right Means of creating a Jealoufy or Sufpicion in
the Court, that the Courfe is otherwife ? They can
give no Inftance of 1t, and all they fay is, ’tis a Nega.
tive, that this is not the Courfe of the Court, but the
Tt 2 Im-
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Imparlance that they beg is in the Affirmative,
furely that they can find Proof of, if 1t be fo. As
for my Lord Hollis’s Cafe, that is with Us, and
not againft us ; let Mr, Pollexfen fhew that ever
any one of the Men that were brought into Court
in Cuftody, cither had Time to plead, or an Impar-
lance,

L. C. . Sir Samuel Afry fays he has given you
his Opinion, and here are two others Clerks of the
Office that he refers himfelf to, are you willing
that they fhould be afked 2

Mr. S, Peiberton. Yes, my Lord, with all our
Hearts.

L.C.¥. Mr, Horeourt, how long bave you
been a Clerk in the Crown-Office ?

Mr. Harcours, About feventeen or eighteen Y ears,
my Lord.

L. C. ¥. How long have you known the Pra-
&ice of the Court in this Matter, and what 1517

Mr. Harcorrt. 1 cannot charge myfelf fo with
Particulars from the Time of my coming into the
Office, but for thele ten or twelve Years paft (I
remember) it has been as the King’s Counfel pref-
{ed, and as Sir Saiwel Aftry has declared,

L. C. ¥. What fay you, Mr. Si/lyard, how long
have you known the Crown-Office ?

Mr. Silyard. 1 have been a Clerk here about
thirty Yews.

L.C.F. Well, and how has the Practice been
all your Time ¢

Mr. Silyard. 1 have not fat here as Clerk of
the Rules but a little while, but fince I have
{at here, I have always obferved it to be the
Pra&ice, that one that comes in Cuftody fhould
plead immediately ; it was a Thing heretofore
that did not fo often happen as 1t hath done here
of late, therefore 1 cannot fo well {peak to 1t 5 but
it hath fallen out f{requently within fome Years
laft paft, and that hath been the conftant Courfe.

Sir Samuel Affry. When you firlt came to be
Attorney-General, Sir Robert Sawyer, 1am fure it
was {o, n

Mr, At Gen. Pray let meafk you, Mr, Sithard,
vou fay you have known the Office thirty Years ;
when you firft came to the Office, were Informa-
tions as frequent as they are now, and have been
of latc?

Mr. Sell. Gen. It was fo in the Cafe of Mr. Hamp-
denn, when you were Attorney-General, Sir Robert
Sawer, he was forced to plead immediately to an
Indiétment, for a Crime that perhaps you will fay
was near upon Trealon.

Sir Reb. Sawyer. Yes, truly, 1t wanted but one
Witnefs, that was all, |

Mz, Soll. Gen. But yer the Indictment was only
for a Mifdemeanor, and there we ftruggled and
debated the Matter, but were forced to give it
over, becaufe the Courle of the Court was againft
us, fo it has been by the unqueftionable Teftimo-
ny of Sir Samuel Afry for thefe twelve Years laft
paft ; and in thofe twelve Years we have had many

Changes,. perhaps there may have been twelve
Chief Judges, and they have all affirmed it, and
if T then make 1t out, that m all thefe Judges
Times that are within our Remembrance, it has

gone thus, then there are enough Precedents in the
Matter,

Sir Rob. Sawyer. But, my Lord, I defire to

know, whether that were the antient Courfe,
Mr. Sollicitor ?

M. Soll. Gen. They that make the Objection
ought to prove 1t 3 but I will name Sir Robert Saw-
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yer another Cafe, and'that is the Cale of Sir S
smel Barnardifion, which was the Cafe of a Libel
too, he was forced to plead immediately, and it
coft him 10,000/, Fine,

L. C. . Well, Gentlemen, have you done op
either Side ?

Mr. §. Pemberton. 1f your Lordfhip will pleafe
to give us Time till to-morrow Morning, we will
come hither by Rule of Court, and bring you
fome Certificates and Affidavits, or elfe fome Pre.
cedents that we hope will fatisfy your Lordfhip in
this Matter.

L. C. 7. No, Brother, we cannot do that; the
Queftion is what the Courfe of the Court 15, we
have an Account of that flom Sir Samwel Afry,
for twelve Years of hisown Knowledge, and from
Mr, Waterboufe by him for fixty Years ; but for
Mr. [Zatcrbonfe they except againft him, and fay
he was a Perfon that was always luzy and did not
{o well underftand his Bufinefs, and now 1s fuper-
annuated, that s faid, but is but gratis diffum,
perhaps it may be fo, perhaps not; and they have
offered to examine M. Jince about fome Opinion
that he has had from this Mr. WPz erboufe 5 1t may
be he may have afked him fome Qucftion that may
lead to 1it, and he may have given him fome {flight
Anfwer, but then here are thefe two Perfons,
Mr. Harcourt, and Mr. §illyard, and the one has
been a Clerk thefe fixteen or {eventcen Years, and
the other has known the Office thirty Years,
though there were not heretofore fo many Infor-
mations of this Nature and Kind as now of late,
but {till they fay, that a Perfon that comes in upon
a Commitment, or a Recognizance, fhall never
have any Imparlance.

Mr. §o/l. Gen. Can they give any one Inftance
that has any the leaft Shadow to the contrary 2

Mr, Pollexfen. My Lord, if we had Time, we
hope we fhould be able to fatisfy you in this Mat-
ter.
Mr. Soll. Ge. You have had time enough to
prepare youfelves for this Queftion, if you had
thought you could do any good n it.

L. C. 7. Would the Courfe of the Court be
otherwife to-morrow than 1t 1s to Day, we have
taken all the Care we can to be fatsfied in this
Matter, and we will take Care that the Lords the
Bifhops fhall have all Juftice done them, nay they
fhall have all the Favour by my Confent that can
be thewn them, without doing wrong to my Ma-
fter the King ; but truly I cannot depart from the
Courfe of the Court in this Matter, if the King’s
Counfel prefs it,

Mr. At Gen. My Lord, we muft pray your
Judgment in it, and your Direction, that they
may plead, ~

L. C. . Truly I think they muft plead to the
Information. |
Mr. At Gen. Sir Samuel Aftry, pray afk my
Lords whether they be Guilty or Not Guilty.
Then bis Grace the Lord Archbifhop of Canter-

bury ffood up, and offered a Paper to the Cowr,
L. Archbifh. of Cant. My Lord, I tender here

a thort Plea (a very fhort one) on Behalf of my-
felf and my Brethren the other Defendants 5 and 1
humbly defire the Court will admit of this Plea.

L. C. 7. If it pleafe your Grace, it fhould have
been in Parchment.

Mr. Sall. Gen, What is that my Lord offers to
the Court ¢

L.C. ¥ Wewill fee what it is prefently,
M. Sollicitor,
Bifh.
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Bifb. of Peterd. I pray, my Lord, that the Plea
may be read. _

M. Soll. Gen. But not received.

Mr. Ast. Gen. No, we defire to know what it
; g]rf }2&&. Sawyer. Mr. Attorney, if ~they will
plead, the Court fure 1s obhiged to receive it,

L.C. % Ifit is a Plea, your Grace will ftand

it,
byL. Arehbifp. of Cant, We will all ftand by i,
my Lord ; it is {ubfcribed by our Counfel, and we
pray it may be admitted by the Court. |

Mr. §. Pembeiton. 1 hope the Court will not
deny to receive a fpecial Plea, 1f we offer one,

L. C. . Brother, let us hear what it is,

Mr. Soll, Gen. Read it if you pleafe, but not re-

ceive it. o
Clerk reads the Pleay which in Enghth is thus :

The Brsuors P LE A,
N D the aforefaid Willtam Archbifbop of Can-
terbury, William Bifbop of §¢. Afaph, Fran-
cs Bifhop of Ely, John Bifhop of Chichefter,
Thomas Bifbop of Bath and Wells, Thomas Bijfhep
of Peterborough, and Jonathan Bifbep of Briftol,
being- prefent bere in Court in their own Perfons, pray
Oyer of the Information aforefaid 5 and it is read o
them, which being read and heard by then the faid
Archbifbop and Bifoops, the faid Archbifbop and
Bifoops [ay, that they are Peers of this Kingdom of
England, eid Lords of Parlianient, and each of thews
is one of the Peers of this Kingdom of England, and
a Lord of the Parliaient, and that they being (as
before is ianifeft) Peers of this Kingdow of England,
and  Lords of Parliament, ought ot to be com-
pelled to anfwer inflantly for the Mifdewmeanor afore-
foid, mentioned in the [aid Information exhibited bere
agatnft theis in this Court 5 but they ought 1o be requi-
red o appear by due Procefs in Low iffuing ont of this
Court bere upon the Information aforefaid, and upor
their Appearance to bave a Copy of the faid Informa-
lon exbibited againft them, and reafonable Time 1o
tmparle thercupon, and to advife with Connfel learned
i the Law, concerning their Difence in that Bebalf,
before they be compelled to anfwer the faid Information :
Whereapon, for that the faid Archbifbop end Bi-
fhops wwere imprifoied, and by Writ of our Lord the
King, of Habeas Corpus, direffed to the Licntenans
of the Tower of London, are now brought here in
Cuftody, without any Procels upon the Information
aforefaid iffued againft them, and without having any
Copy of the faid Information, or any Time grven them
o siparle, or be advifed, they pray Judgment, and
te Privilege of Peers of this Kingdom, in this Cafz
o be ellnwed thein 5 and that they the Jaid Aichbifhop,
and Bifhops, may unt be cosnpelled inflantly to anfwer
the luforination aforefaid, &,

RoBERT Sawver,
Hewn. Frncn,
Hen. PoLLExFEN,

Mr. 4. Gen. My Lord, with your Lordfhip’s
Favour, this, in an ordinary Perfon’s Cafe, would
perhaps be thoughe not fair Dealing, or that which
(It being in the Cife of thefe Reverend Prelates)
I fh:{ll ROt now name ;5 to make all this Debate and
Stir in 2 Point of this Nature; to take the Jude-
ment of the Court after three or four Hours np-
guing, and when the Opinion of the Court has

been delivered, then to pyt n 2 Plea to the Turif
diction of the Court-—--l.) Jor

for a Libel.
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Sir Rob. Saigyer. It is no fuch Ples. .

Mr. Aut. Gen. Itis fo in Effect s but certainly it
is fuch an Irregularity, and fuch an unfair way of
proceeding as would not be endured in an ordinary
Cafe; and I hope you will give fo little Coun-
tenance to it, as to rejet it, and make them plead
according to the ufual Courfe and Way of Pro-
ceedings.  Certainly a Plea of this Nature, after fo
long an Argument, would be reckoned nothing but
a Trick.

Mr. §. Pemberton. We hope the Court and you
are not of one Mind, Mr. Attorney, in this Matter :
we defire the Court to receive the Plea.

Mr, Att. Ger. With Submiffion, the Court is
hot bound to receive Pleas that are put in purely
for Delay, as this is; for the Judgment of the
Court has been already given in the very Matter
of this Plea; and for rejecting a Plea, vt is done
every Day; if 2 Man puts in a meer trifling dila-
tory Plea, the Court may rejeét it. Does this Plea
contain any thing in it, but what has been argued
and debated pro & con, and fettled by the Court
already? If they will put in any Plea in Chicf
they may, but fuch a Plea as this, T hope fhall not
have fo much Countenance as to be received by
the Court.

Mr. Poliesfen. Do you demur to it? if you
pleale, Mr. Attorney, we will join in Demurrer
with you.

Mr, A, Gen.
that,

Mr. Soll. Ger. Surely the Court will never give
fo much Countenance to it, as to receive it.

Mr. Finch. 1f you will pleafe either to reply or
demur, Mr, Sollicitor, we are here to maintzin the
Plea.

Mr. Soll. Gen. If you were here, you would
fay the fame thing that we do. My Lord, this
Plea 1s, That my Lords the Bifhops are not bound
to plead inftantly; fo that ’tis not a Queftion,
Whether they ought to anfiwver, or not to an-
fwer, but whether they ought to anfwer imme-
diately, and what do they fay more? They
would have an Imparlance, and Time to confulc
with their Counfel what they fhall plead, which
1s all but one and the fame Thing ;5 and” what is

5 ?
the Reafon they give for this? They induce it

thus, Thefe Noble Perfons are Peers of the Realm,
and {o ought not to be compelled to plead immedi-
ately : This, if I miftake not, is the Sum of their
Plea. Now, pray my Lord, what fort of Plea is
this? It 1s not a Plea to the Jurifdiction of the
Court, though it do in a fort decline the Juftice
of the Court: Is it a Plea in Abatement? No,
it is not; for it is only to gain Time: And do
they now offer any thing more for themfelves,
than what was faid by their Counfel before? only,
that we are Peers of the Realm, and that fuch
is the Privilege of Peers, that they ought to
have an Imparlance, and Time to plead, and that
they ought not to anfwer prefently. My Lord,
this Matter-hath been long agitated in the Court
already ; your Lordfhip, and the Court, have
given your Judgments, and we know your Lord-
thip, and the Court, will not admit of Tricks to
delay the King’s Caufes, 'We all know the Term
1s a fhort Term; and what I faid in the Begin-
ning upon this Matter, I fay again, it is the In-
tereft, and for the Honour of my Lords the
Bifhops (if they underftand their own Intereft,
and value their Honour) to have this Caufe tried
as foon as may be; but this Trifling and Tricking

18

No, there will be no need of
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is only for Delay : For what Iffue can be taken
upon this Plea? Certainly none. And if we
fhould demur, what will be the End of that,
but only to get Time to {lip over the Term ? If
there were any thing worth the confidering In
this Plea, and that had not been already debated
and fettled, then it might concern us to give
jome Anfwer to it; bur we have fpent three
Hours, by my Watth, in the Difpute, and the
Matter having been over-ruled already, 1t 15 Time
to have an End of it. Sure the Court will never
be fo treated by thefe Perfons that are of Counfel
for my Lords the Bifhops, for it cannot be thought
that my Lords the Bifhops do it of themfelves ; and
whether the Court will be fo ferved, we {ubmit to
your Lordfhip. ™ Certainly you will not receive

fuch a Plea as this, cfpecially it being in Paper, you
will never countenance fuch a Practice fo far as to

give thefe Lords Time to trifle with the Court. If
any fuch thing as a Plea be tender’d to the Court,
it ought to be in Parchment; and if they would
have an Imparlance, there ought to have been an
Entry of w Petit Licentiam interloquendi upon the
Roll, but not fuch a Plea as this; for this in effect
35 no more than defiring an Imparlance, which if
it be granted of courfe, upon fuch a Prayer en-
tred upon the Roll, you take it of courfe; but if
it be not of courfe, you cannot come in by way
of Plea, it muft be by Suggeltion upon the Roll,
and a Conceaitur entred, It this be admitted as a
Precedent, every Man hereafter that comies in
upon any Information, will take Advantage of i,
and plead fuch a Plea as this; and if you grant
an Imparlance in this Cafe upon this Plea, you
muft grant an Imparfance in every Cafe.  Certainly
the Law is not to be altered, the Methods of Pro-
ceedings ought to be the fame in every Cafe.  And
I hope you will not make a particular Rule in the
Cafe of my Lords the Bifhops, without a fpecial

Reafon for it.
M. S. Pembeiton. We put in this Plea, my Lord,

and are ready to abide by it; and we fay, that ac-
cording to the Courfc of the Court, it ought to be

received.
Mr, Att. Gen. Mo, but good Mr., Serjeant, tis

in the Difcretion of the Court whether they will
reccive 1t or not 3 for the Marter has been in Debate
already, and has received a Determination 5 the
Court has over-ruled them in chis very Point al-
rcady, and there 1s no more mn this Plea than was
in the Areument before, and therefore it ovght to
be rejected as a frivelous Plea.

Mr. Sofl. Gen. Here 1s a Plea offered in Writing,
and in Paper; the Court fees what it is, and I hope

ou wil] give no Countenance to it.

Mr. Pellexfen. 1 do hope, my Lord, you will
not judge this 1s a frivolous Plea; I think our Cafe
is fuch, that you will not do thats if you think
fit you may over-rule 1t, but I hope you will not
refufe it

M. Soll, Gen. The Court will certainly rejet a
frivolous Plea, ard they may do 1.

Mr. Pollexfen. But, Mr. Sollicitor, 1 hope the
Court will confider of it, whether 1t be a frivolous
Plea or not. It is true, there has been a Debate
ahout the Courfe of the Court, and there has been
an Examination of the Clerk of the Office, and
the Court has gone upon his Certificate ; but yet
ftill perhaps it may remain in Doubt, and it being
a Queftion of fuch a Confequence as this, it may
very well deferve the Court’s Confideration, There
never was a judicial Settlement of 1t that I know

of yet; nor do 1 know any way of havire ¢
tisfaltonily fettled, but by the _Iudgmcntbof the
Court entred upon Record. Here we offer « Pl:-f
that contains the Matter in Debate, and this pj,
will appear upon Record; and if upon Confige.
ration of the Plea your Lordfhip fhall think §y ;0
over-tule i, and be of Opinion againft the Ploy
then will you, by your Refolution, in 2 judicia]
way, fettle the Queltion that has hitherto been iy
Controverfy, |
L. G F. Mr. Pollexfen, T would afk you whe.
ther the Counfel have dealr imgenuoufly with he
Court or no in this Matter, afier four Hours Do
bate, and the Opinion of the Court delivered, ¢
come and fum up all the Arguments in fuch 4
Plea as this, and fo put us upon debating it gver
again ¢

Mr. Pollexfen. My Lord, certainly this has boep
done before, without Offence.  After we hyg
moved for a Thing which was denied upen Motion
it is no fuch great Difrefped to the Court, with
Submiffion, to put the fame Matter into a Plea, for
the judictal Opinion of the Court,

Str Rob. Sawyer. That, without gl Queftion
has been done a great many times. |

Mr. §ofl. Gei. How many times have you beey
accufed of playing Tricks, Sir Robert Saweyer 2

Sir Rovert Sawgyer. Not fo many as you, M.
Sollicitor,

Mr. Soff. Gen. T dor’t afk it as if T aueftioned
its for I affure you, I don’t doubt it of ‘your Pait
at all, .

L. C.f. Pray Gentlemen don’t fall our with
one another at the Bar; we have had Time enouoh
{pent already. "

Mr., Pellexfen.  Truly, my Lord, T would not
trick with the Court in any Cafe, nor on the
other fide would I be wanting to advife, and do
for my Client what I am able, and lawfully rmay,
We have laboured all we could to get Time for
my Lords the Bithops to imparle to this Infor-
matton 3 and we have been the more earneft in
1t, becaufe it concerns ws, who attend this B,
to take what Care we can that the Courfe of the
Court may be obferved ; but as for chis Matter, we
fuppofe this Prattice of the Court is not in Lay
a good Practice. Now what Way in the World
has any Man to bring this {o in queftion, as 1o
have a judicial Refolution of the Court about i,
but by fuch a Plea? We take i, that it is uful
and legal for us to have an Imparlance, and a Mun
would imparle, but the Court upon Motion re-
fufed to give bim an Imparlance. Is it not, think
you, very fit for the Party to have this judici-
ally entered upon Record? where all this Mat-
ter will appear, and the Party may be relieved
by Writ of Lrror, if che Judgment of the Cour
fhould be wrong; but traly I cannot fee how
the Court can refofe the Plea; for if o be a Ple
be pleaded, they have their Liberty to anfwer it
on the other fide by a Replication, or elfe to

demur, and the Judgment of the Court may
be had upon it one Way or other; but the Cour:

will never go about to hinder any Man from
pleading where here he may plead by Law, Here
is & Plea put in, and the Court fure will take no
Notice what is the Matter of the Plen, till the
other Party have either replied or demurred.

The fame thing may happen in any other Plea that
is pleaded, and the Party will be without Remedy
upon @ Writ of Error, becaufe the Plea being

rejected, there does nothing appear upon Record.
Truly
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TI‘HIY for the Court to reje& and refufe the Plea,
would be as hard as the refufing of the Impar-
Jance, and we know no Way we have to help our:
{ehlle’ISI:. Soll. Gen. You might have entered your
Suggeftion for an Imparlance upon the Roll,
and  then it would have appeared upon Record,
nd if the Court had unjuftly dented 1t you,
you would have had the Benefit of that Sugge-
ftion elfewhere. Truly, my Lord, I think if
any thing be ericking this s, for it is plainly ill
pleading, .

Mr. Finch. Then pray demur to 1t.

Mr. Soll. Gen. No, Sir, *us fencing with the
Court, and that the Court won’t fuffer. It is
only to delay s and if we fhould demur, then
ehere muft be Time for arguing 3 and what is the
Queftion after all, but whether you would be
of the fame Opinion to Morrow, that you are to
Day ?

Sir Robert Sawyer. 1 would put Mr. Sollicitor
in Mind of Fitz-Harris's Cafe, which he knows
very well: He put in a Plea, and we for the King
defired it might not be received s but the Court
gave him Time to put it into Form, and 1 was
fain to join in Denwurrer prefently, and fo may thefe
Gentlemen do if they pleafe.

Mr. Soll. Gen, Yes, Sir Robert Sawyer, 1 do
know the Cafe of Firz-Harris very wells 1 was
affigned of Counfel by the Court for him; we
were four of us, and there was a Plea put in,
but no fuch Plea as this. There was an Indi&t-
ment of High-Treafon againft him, in which
Cafe it is agreed on all Hands, that the Party
muft anfwer prefently 5 but becaufe he fuggeft-
ed here at the Bar, fays he, I have Matter to
plead to the Jurildiction of the Court, and fhew-
¢d what 1t was. I was impeached before the
Lords in Parliament for Treafon, for the fame
Matter of which I am here acculed. The Court
did give him Time to put this into Form, and
we were affigned his Counfel to draw it up for
him, and accordingly we did put that Matter in-
to a Plea, that we were here indi¢ted for one
and the fame Treafon for which we were im-
peached 1 Parliament, and that that Impeach-
ment was {til] depending, and fo we refted in the
Judgment of the Court, whether we fhould be
put to anfwer it here. This was a Plea that car-
ried fomeihing of Weight in it, and not fuch a
trifling one as this. It is trug, Sir Robert Sawyer,
who was then Attorney-General, did prels the
Court to over-rule it mmmediately; but it being
2 Matter of fome Importance, the Court would
not do that, but had it argued folemnly by Coun-
fcl on both Sides, and at laft there was the Opinion
of three Judges againit one, that the Plea was
no good IPlea.  But what is that to fuch a trifling
Plca as this?

Mr, Aut. Gen. Pray, my Lord, favour me a few
Words about that Cafe of Mr. Fitz-Harris. It is-
tree, there was a Plea put in, and it is true alfo,
that that which brought that Plea to be argued,
was the Demurrer that was put in by Sir Rebers
Sawyer, who was fo zealous and hafty in the
Matter, that becaufe the Court did not prefently
over-rule the Plea, as he defired, he immediately
demurred, before the reft of the King’s Counfel
could offer at uny thing about it; and thercupon
IL.was put to tae Judgment of the Court, and no
doubt muft be argued, and {poke to on both Sides;
but where Pleas are really 1n Abule of the Court,

1
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the Court never gives any Countenance to them
Nay, truly I have known another Courfe takens
I am unwilling to mention a Cafe that happened
much about that Time too n this Courr, be-
caufe of that Regard I have to my Lords the
Bithops, but Sir Redert Sawyer remembers it
very well, I am fure: It was the Cafe of one
Whitaker, who for a Thing like this, putting in
a trifling Plea, not only had his Plea rejected, buc
{fomething elfe was ordered. I could fhew the
Precedent, but that I am more tender than to
prefs 1t in this Cafe, becaufe there the Court or-
der’d an Attachment to go againft him; but ]
will put thefe Gentlemen i Mind of another
Cafe, and that is the Cafe of a Peer too: It is the
Cafe of my Lord Delaiere, which they cannot
but remember, 1t being in the higheft Cafe, a
Cale of Treafon. When my Lord Delamere was
arraigned, and to be tried for High Treafon, he
put in a Plea before my Lord Chancellor, who
was then High Steward, and Sir Rolert Sawyer,
who was then Attorney General, prayed the Lord

Steward, and the Peers, to rejeét 1it, and the Court
did rejet it (as we hope the Court will do this)
and would never {o far delay Jultice as to admit of
a Plea that carried no Colour i 1t, and there was
no Demurrer put into the Plea, but it was ablo-
lutely refufed. My Lord, m this Cafe we have
had the Judgment of the Court already, and
therefore we mult now defire that this Plea may be
rejected.

Mr. Soll. Gen,” My Lotd, we have now gonc
out of the Way far enough already; it 1s Time
for us to return, and bring the Cale wto 1ts due
Methods. We pray your Lordfhip to rejeét this
Plea.

Sir Robert Sawyer. My Lord, we are in your
Judgment, whether yon will vezerve this Plea or not.

L. C. % You fhall hav2 my Judoment prefent-
ly ; but my Brotheis are o 1p. aic firft.

Mr. Fuft. Allvbene. Mr. Pelfexfer makes ita Que-
ftion, whether this Plea may be rejeéted or not,
or whether it ought to be rccaved, and the Court
ajve their Judgment upon it.

Mr. Fuft, Powell, Truly I do not know whe-
ther the Court can reject this as a frivolous Plea,

L. C. ¥. Surely we may, and frequently do.

Mr. A+, Gen. You do it every Day; *us a fre-
quent Motion: If a frivolous Plea be put in, be-
fore it be entred upon Record asa Plea, the Court’
may refufe it, if they fec Caufe.

Mr. Fuff. Allybone. Truly if 1t may be, this ap-
pears to me a frivolous Plea.

Mr. Fufft. Powell, 1 do not know how the Court
can rejeét any Plea that the Party will put in, 1f
he will ftand by it, as they fay they will here s
and I cannot think this a frivolous Plea, it con-
cerning the Privilege of Peers and Lords of Par-
llament.

Mr. Fuft. Allyboue. Brother Powel, 1 would be
as tender of the Privileges of Parliament, and
foeak with as much Refpeét of the Privileges of .
the Peerage, as any body clfe; but for the Mat-
ter of the Plea, truly it appears to me, that the
Peers are named in 1t only for Fathion fake, and it
is frivolous,

Mr. Fuftice Powell, The Matter of the Plea,
cxcept only their being faid to be Peers and
Lords of Parliament, was {poke to bt‘ﬁ]l:f, but 1t
was only obiter, and by way of Motion; but
now it may come before us for our Judicial Deter-

mination,
Mr. Fuft,
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Mr. Fuft. Allybone. Pray let the Plea be read

again, { Which was done.]
M. Fuft. Allyhone, This Plea is no more but
that which has been denied already upon folemn
Debate ; and if it be in the Power of th_e Coqrt
to rjelt any Plea, furely we ought to reject this.
Indeed 1 know not what Power we have to reject
a Plea; but if we have Power, this ought to be re-
jected. .

Mr. Fuff, Powell. 1 declare my Opinion; 1 am
for receiving the Plea, and confidering of 1.

Mr. Fuft. Holloway. 1 think as this Cafe is, this
Plea ought not to be received, but rejected, be-
caufe *tis no more than what has been denied alrea-
dy. I am not afhamed to fay, that I fhould be
very glad and ready to do all things that are confift-
ent with my Duty, to fhew Refpect to my Lords
the Bifhops, fome of whom are my particular
< Friends; but 1 am upon my QOath, and muft go
according to the Courfe of Law.

L.C. ¥. We have afked, and informed our
felves from the Bar, whether we may or can re-
jeét a Plea; and truly what they have faid, hath
fatisfied me that we may, if the Plea be frivolous;
and this being a Plea that contains no more than
what has been over-ruled already, after hearing
what could be faid on both Sides, 1 think the
Court is not bound to receive the Plea, but may
reject it, and my Lords the Bifhops muflt plad

over.
Mr. Ant. Gen. We pray they may plead n

chiet.

Clerk. My Lord Archbifhop of Canterbury, 1s
your Grace guilty of the Matter charged upon you
in this Information, or not guilty ?

Archbifhop ¢f Cant. Not guilty.

Cl:vk. My Lord Bithop of St. Afaph, is your
Lordfhip guilty of the Matter charged upon you
in this Information, or not guiley ?

Bifhep of St. Aiaph Not guily.

Clerk. My Lord Bithop of Ely, 1s your Lordfhip
guilty of the Matrer charged upon you in this In-
tormation, or not gullty ¢

Bifhop of Ely. Not guilty.

Clerk. My Lord Bithop of Chichefler, 15 your
Lordfhip guiley of the Matter charged upon you in
this Information, or not guilty ?

Bifhop of Chichefer. Not gmlty.

Clerk. My Lord Bifhop of Bath and Fells, is
your Lordfhip guilty of the Matter charged upon
you In this Iniormation, or not guilty ?

Bifb. of Bath and Wells, Not guilty.

Clirk. My Lord Bithop of Peterborough, 1s your
Lordfhip guilty of the Martter charged upon you
in this Information, or not guilty ?

Bifhop of Peterborongh. Not guilty.

Clerk. My Lord Bithop of Briffel, is your Lord-
fhip guilty of the Matter charged upon you in this
Information, or not gulty*

Bifh. of Briftel. Not guilty ?

Mr. A, Gen. My Lord, 1 pray the Clerk
may join Iflue on the Behalt of the King, that
fo we may come to Tral; and we would have
thefe Gentlemen take Notice, that we intend to
try this Caufe on this Day Fortnight; and we
pray Liberty of the Court, that we may try it at

Bar.
L. C. 7. Are you not too hafty in that Motion,

Mr. Attorney ?

Mr. A, Gen. My Lord, we fhould indeed
make it the Motion of another Day; but we do
now tell them this ex abundanti, becaufe my
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Lords the Bifhops are now here, and will, I fup.
pole, take Notice, that we do intend to move j,
another Day,

Mr. Soil. Gen. We now give them Notice, that
we Intend to move,

it Robert Sawyer. For that you need not troubjs
yourfclves; we are very defirous it fhould be trieg
at Bar, and that as foon as you pleafe,

Mr. A, Gen. Well then you take Notice it wil]
be tried this Day Fortnight,

L. C. §. Well, what fhall we do with my Lordg
the Bifhops ?

Mr. At. Gen. They are Bailable, no queftion of
it, my Lord, if they pleafe,

L. C. ¥. Then, my Lords, we are ready to baj]
you, if you pleafe.

Siv Robert Sawyer. We defire your Lordfhip
would be pleafed to take their own Recogni-
Zance.

L. C. 7. What fay you, Mr. Attorney ? I think
that may do well enough.

Mr. At Gone My Lord, with all my Hoart;
we will do 1.

L. C. 7. In what Penalty thall we take ic?

Mr. At Gen. One thoulund Pound 1 chink,
my Lord, his Grace, and fve hundred Pounds a-
plece the reft,

S Refer! Sawyer, What Necuflity is there for
{fo much ?

Mr. A, Gen, Look you, Sir Robert Sazever, to
fhew you that we do it wpon nothing thie
fhall look like Hardfhip, what my Lords have
been plealed to offer, concerning taking their gun
Recognizance, we agree to, and what Sums the
Court pleafes.

Mr. 82/ Gen, Tt is all one to uss we leave it
wholly to the Court,

Siw Robert Sawgyer. Only 1 have one thig
more to beg of your Lordfhip, on the Behalf of
my Lords the Bithops, that you will pleafe to order,
that in the Return of the Jury there may be fory-
eight returned.

Mr. A:t, Gen. T tell you what we will do; Sir
Samuel Aftry fhall have the Frecholders Book, if
you pleafe, and fhall return twenty-four,

Sir Robert Sawyer. Eight and forty has been al
ways the Courfe, when the Jury is returned by
Sir Samuel Afry,

Mr. Soll. Gen. My Lord, I pray the Officer
may return the Jury, according as is ufual in Cafes
of this Nature,

Mr, Att. Gen, Do you admit of 2 Trial at Bar,
Gentlemen ?

]SIir Robert Sawyer. Yes, and try it when you
will,

L. C. 7. "They fay it fhall be this Day Fort-
night, and let there be a Jury according to the
ufual Courfe, |

Sir Robert Sawyer. We pray it may be in the
g_ré:ﬁ:nce of the Attorneys or Sollicitors on both

idles.

L. C. 7. What 1s the ufual Courfe, Sir Samm!
Afry? Do you ufe to return twenty-four, OF
forty-eight, and then flrike out twelve a-piece,
which I perceive they defire for the Defen-
dants !

Sic Samuel Aftry. My Lord, the Courfe is both
ways, and then it may be as your Lordfhip and
the Court will pleafe to order it.

L.C.}. Then take forty-eight, that is the
faireft,

MI‘. Aﬂ. GEH-
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M. A, Gen, We agree (0 its we defire no-

thing but a fair jury.
Sir Rob. Sawyer.

vou will,

" L. C, ¥ Take a Recognizance of his Grace
my Lord of Canterbury in 200/ and the reft of

Lords in 100 /. a-plece, |
m:iv.fr. Ar. Gen, What your Lordfhip pleafes for

thar, we fubmit to it.
Clerk. My Lord of Canterbury, your Grace ac-

knowledges to owe unto our Sovereign Lord the
King the Sum of 200/, upon Condition that your
Grace fhall appear in this Court on this Day Fort-
pight, and fo from Day to Day, till you fhall be
difcharged by the Court, and not to depart without
Leave of the Court.  Is your Grace contented ?
Archbith. of Canterbury. 1 do acknowledge it.
Clerk. My Lord Bifhop of St. Afaph, you ac-
knowledge to owe unto our Sovereign Lotd the
King the Sum of 100/. upon Condition that your
Lordfhip fhall appear in this Court on this Day
Fortnight, and fo from Day to Day, until you
fhall be difcharged by the Court, and not to depart
without Leave of the Court, Is your Lordfhip

contented ?

Bith. of St. Afaph. I do acknowledge it.

[ The like Recognizances were taken of all the reft
of the Bifbops, and then the Court arofe.]

Nor we neither; try it when

Frivay, Fune 29th, 1688.

Clerk, Rier, make Proclamation thrice.

Crier. O yes! O yes! O yes! Our
Sovereign Lord the King fireightly charges and
commands ¢very one to Keep Silence, upon Pain
of Imprifonment,

Clerk of the Crown. Call the Defendants,

Crier, William Lord Archbithop of Canterdury.

Arehbifh. Here,

Crier, IWilliain Lord Bifhop of St. 4faph.

Bifb. of St. Afaph. Here. |

(And fo the reft of the Biflops were called, and

anfiwered feverally,]

Clerk. Gardez votres Challenges.

Swear Sir Roger Langley.

Crier. Take the Book Sir Reger. You fhall
well and truly try this Iffue between our Sovereign
Lord the King and William Lord Archbithop of
Canterbury, and others, according to your Evidence.
50 help you God.,

The fome Oath was adminiftred to all the Fury,

whofe Names follow, viz.

Sir Roger Langley, Bar,  William Avery, Efg;
i Williaw Hill, Knt,  Thomas Aufbin, Efq;
Roger Femnings, Efq;  Nicholas Grice, Efq;
Tivinas Harriot, Efq;  Michael Arnold, E {q;
jffgﬁhjy Nigbtingale, Eq; Thomas Done, Efq;
William Withers, Elq;  Richard Shoreditch, Efq;

Cleik, You Gentlemen of the Jury who are
qurn, hearken to the Record: Sir Thosmas Powys,
Knight, his Majefty’s Attorney General, has ex-

hibited an Information, which does fet forth as
followeth,

j&/_& Fomorandum, That Sir Thomas Powys, K.
Attorney General of our Lord the King,
who for our faid Lord the King in this Behalf pro-
fecutes, came here in his own Perfon into the Court
of our f1id Lord the King, before the King himfelf
At Weftininfler, on Friday next after the Morrow of
the oy T #inzly in this Term+ and on the Behalf

of ‘ _:;L:}rL{:aiIc%r'Lord the King, giveth the Court here

fI.

™
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to underftand and be informed, That our tid Lord
the King, out of his fignal Clemency, and graci-
ous Intention towards the Subjelts of his Kingdom
of England, by his Royal Prerogative, on the th
Day of April, in the third Year of the Reign of our
faid Lord the King, at #eftminfter in the County of
Middlefex, did publith his Royal Declaration, en-
tituled His Majefty’s Gracious Declaration 1o all bis
loving Subjefis for Liberty of Confeience, bearing Date
the fame Day and Year, fealed with the Grear Seal
of England;, m which Declaration 1s contained,
Fomes R, prout in the firft Decloration before recited.

And the faid Attorney General of our faid Lord
the King, on Behalf of our faid Lord the King, fur-
ther giveth the Court here to underftand and be in-
formed, That afterwards, to wit, on the 27th
Day of April, n the fourth Year of the Reign of
our faid Lord the King, at #Weffminfter atorefaid, in
the County of Middleféex atorefard, our faid Lord
the King, out of his like Clemency, and gracious In.
tention towards his Subjects of his Kingdom of Eug-
land, by his Royal Prerogative, did publifh his other
Royal Declaration, entituled, His Mapefly’s Gracious
Declaration, hearing Date the fame Day and Year laft
mentioned, fealed with his Grear Seal of Fugland ;
1in which Declaration is contained, Faines R. Our
Condutt has been fuch, &c. prout in the fecond De-
claration before recited.

Which faid Royal Declaration of our faid Lord
the King laft mentioned, our faid Lord the King af-
terwards, to wit, on the 3oth Day of Apri/, in the
fourth Year of his Reign aforefaid, at Weftminfer
aforefaid, in the County of Afiddlefex aforefaid, did
caufe to be printed and publithed throughout all
England ; and for the more folemn Declaring, No-
tification, and Manifeftation of his Royal Grace,
Favour, and Bounty towards all his Liege People,
fpecified mn the Declaration laft mentioned, after-
wards, to wit, on the ath Day of May, in the fourth
Year of his Reign, at Weftminfter aforefaid, n the
County of Middlefex aforefaid, our faid Lord the
King in due manner did order as followeth.

At the Court at Whitehall, 4¢hof May, 1638,

By the King’s moft Excellent Majefty, and the Lords
of his Majefty’s moft Honourable Privy-Council.

T'is this Day ordered by bis Majefty ir Conncil, That
his Majefty’s Gracions Declaration, bearing Date
the twenty feventh of April loft, be read at the ufudl
Time of Divine Service, npon the tawenticth and iwenly-
feventh of this Momth, in all Churches and Chapels
within the Cities of London and Weftminfter, and
tein Miles thereabout 5 and wpon the third and tenth of
Tunenext, inall other Churches and Chapels throngh-
out this Kingdow.  And it is berely further Ordered,
That the Right Reverend the Bifhops coufe the [cid
Declaration 1o be fent and diftributed throughout therr

[everal refpeftive Diocefes, to be read accordingly,
W. BripoMmaN,

And further, the faid Attorney General of our
faid Lord the King, on behalf of our fuid Lord the
King, giveth the Court here to underftand and be-
informed, that after the making of the faid Order, to
wit, on the 18th Day of May, in the fourth Year
of the Rejgn of our faid Lord the King, at 77¢f-
minfter aforefaid, inthe County of Middlefex aforefaid,
William Archbithop of Canterbury, of Lambeth in
the County of Surry; William Bithop of St. Afaph,
of St. Afaph in the County of Flint ; Francis Bithop
of £y, of the Parith of St, Audrew Holbourn in the
. Uun County
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-County of Middlefex 3 Fobn Bilhop of Chichefter, of
Chichefter in the County of Suffex 3 Thomas Bifhop of
Bath and Wells, of the City of Wells in the Coun-
ty of Somerfet 5 Thomas Bithop of Peterborough, of
the Parith of St. Audrew Holbourn in the County
of Middlefex , and Fonathan Biffiop of Briftol, of
the City of Briffel, did confult and confpire among
themfelves 1o diminifb the Regal Autborily and Royal

Prerogative, Power and Government of our faid Lord.

the King, in the Premifes, and to infringe and
elude the faid Order; and in Profecution and Exect-
tion of the Cinfpiracy aforefaid, They the faid Wil-
liom Archbithop of Canterbury, William Bithop of
St. Afaph, Francis Bithop of Ely, Fobn Bilhop of
Chichefter, Thomas Bithop of Bath and Wells, The-
sias Bithop of Peterborough, and Fonathan Bifhop of
Briftol, on the faid eighteenth Day of May, in the
fourth Year of the Reign of our faid Lord the
King aforefaid, with Force and Arus, (¢, at Weft-
minfler aforefaid, in the County of Midalefex
aforefaid, fally, wnlawfully, smalicionfly, feditionfly,
and feandelonfly, did frawie, compofe and write, and
caufed to be framed, compojed and written, a certatu
falfe, feigned, malicions, pernicions and feditions Li-
bel in Writing, concerning our faid Lord the King, and
bis Royal Declaration and Order aforefaid, (under
pretence of a Petition) and the fame falle, feigned,
malicious, pernicious and feditious Libel, by them
thé aforefaid 77illiem Archbithop of Canterbury,
Williom Bithop of St. Afaph, Francis Bithop of
Ely, Fobu Bithop of Chichefter, Thomas Bifhop of
Bath and Wells, Thomas Bifhop of Peterborough,
and Fonathan Bithop of Briffel, with therr own
Hands refpectively being fubferibed, on the Day
and Year, and In the Place laft mentioned, 7u the
Prefence of our faid Lord the King, with Force and
Arms, &c. did publifh and canfe to be publifbed ; 1n
which faid falfe, feigned, malicious, pernicious
and feditious Libel is contained, The bumble Pe-
tition, &c. prout before in the Petilion, to thefe
Words [reafonable Conftruétion] in manifelt Con-
tempt ot our faid Lord the King, and of the Laws
of this Kingdom, to the evil Example of all others
in the like Cafe offending, and againft the Peace of
our faid Lord the King, his Crown and Dignity,
(7c. Whereupon the faid Attorney General of
our faid Lord the King, on Behalf of our fad
Lord the King, prays the Advice of the Court
here in the Premiles, and due Procefs of Law to
be made out againft the afovelaid 27illiam Arch-
bithop of Cauterbury, Willian Bifhop of St
Afaph, Francis Bithop of Ely, Fobn Bifhop of
Chichefter, Thomas Bithop of Bath and Wells,
Thomas Bithop of Peterborough, and Founathan
Bifhop of Briffel, in this Behalf, to anfwer our
faid Lord the King 1n and concerning the Pre-
mifes, &,
T. Pows1s.
W. WiLLyamms.

To this Information the Defendants ha ve plead-
ed Not guilty, and for their Trial have put them-
felves upon their Country, and his Majefty’s At-
torney General  likewife, which Country you
are. Your Charge 1s to enquire whether the De-
fendants, or any of them, are guilty of the Mat-
ter contained in this Information that hath been
read unto you, or not guilty. If you find them,

or any of them guilty, you are to fay fo; and if

you find them, or any of them, not guilty, you
are to fay fo, and hear your Evidence.  Crier,
make Proclamation.

144. Trial of the Seven Bifhops,
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Cryer. O-yes! If dny one will give Evidenc
on Behalf of our Sovereign Lord the King, acaing
the Defendants, of the Matters whercof they gy
impeached, let them come forth, and they fhaj
be heard,

Mr. Wright. May it pleafe your Lordfhip, ang
you Gentlemen of the Jury, this is an Inform-
tion exhibited by his Majefty’s Attorney Gene.
ral againft the moft Reverend my Lord Arch.
bithop of Canterbury, and fix other Honourable
and Noble Bithops in the Information mentioned
And the Information fets forth, That the King,
out of his Clemency and benign Intention (o
wards his Subjects of this Kingdom, did put forth
his Royal Declaration, bearing Date the fousth
Day of April, in the third Year of his Reigp,
entituled, His Majefly’s Gractons Declaration fo ol
bis loving Subjects for Liberty of Confricnce; and
that afterwards, the twenty-feventh of April, in
the fourth Year of his Reign, he publifhed anothes
Declaration, both which have been read to you;
and for the further Manifeftation and Notificai-
on of his Grace in the faid Declaration, bearing
Date the twenty-feventh of April laft, his Majetty
did order, that the faid Declaration fhould be
read on the twentieth and twenty-feventh of May
in the Cities of Londen and Weftminfter, and ten
Miles about 3 and on the third and tenth of Fune
throughout the whele Kingdom: And that the
Right Reverend the Bifhops fhould fend the faid
Declaration to be diftributed throughout thex
refpective Diocefes, to be read accordingly. But
that the faid Archbifhop and Bifhops the eighteenth
of Mgy, in the faid fourth Year of his faid Ma-
jefty’s Reign, having confpired and confulted
among themfclves to dimintfh the King’s Power
and Prerogative, did falfly, unlawfully, malici-
oufly, and fcandaloully, make, compofe, and
write a falfe, fcandalous, malicious and feditions
Libel, under pretence of a Petition 3 which Libel
they did publifh in the Prefence of the faid King;
the Contents of which Libel you have likewife
heard read, To this they have pleaded not guilty:
You, Gentlemen, are Judges of the Falt; if we
prove this Fact, you are to find them guilty.

Mr. A4t Gen. May it pleafe your Lordfhip,
and you Gentlemen of the Jury, you have heard
this Information read by the Clerk, and 1t has
heen likewife opened to you at the Bar; but be-
fore we go to our Evidence, perhaps it may not
be amifs for us, that are of Counfel for the
King, now in the Beginning of this Caule, to
fettle the Queftion right before you, as well to
tell you what my Lords the Bithops are not pro-
fecuted for, as what they are. Fuft, I am to
tell you, and I believe you cannot your felves
but obferve, that my Lords are not profecuted as
Bifhops, nor much lefs are they profecuted for
any Point or Matter of Religion, but they are
profecuted as Subjetts of this Kingdom, and
only for a Temporal Crime, as thofe that have
injured and affronted the King to his very Face;
for 1t 1s fuid to be done in his own Prefence.
In the next Place, they ‘are not profecuted for
any Nonfeafance, or not doing or omitting to
do any thing, but as they are Afors, for cenfu-
ring of his Majefty and his Government, and
for giving their Opinion in Matters wholly re-
lating to Law and Government: And I cannot
omit here to take Notice, that there is not any
one thing that the Law 1s more jealous of, or
does more carcfully provide for the Preventiog

I an
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.nd Punithment of, than all Accufations and
Arraignments of the Government, No Man is
allowed to accufe even the moft inferiour Magi-
{trate of any Mifbehaviour in his Office, unlefs
it be ina legal Courfe, though the Fact i3 true,
No Man may fay of a ]u_ﬂ:lce pf Peace to his
Face, that he is unjuft in his Office. No
Man may tell a Judge, eitper by Word_ or Pertl-
tion, you have given an unjuft, or an il Judg-
ment, and I will not obey 1t3; 1t 1S againft the
Rules and Law of the Kingdom, or the like,
No Man may fay of the great Men of the Na-
tion, much lefs of the great Officers of the King-
-dom, that they do att unreafonably or unjuitly,
or the like ; leaft of all may any Man fay any
fuch thing of the King for thefe Matters Ft‘[:ld
o poffefs the People, that the Government is 1l
adminiftred ; and the Confequence of that s, to
fet them upon defiring a Reformation ; and what
that tends to, and will end in, we have all had a
fad and too dear brought Experience : The lafk
Age will abundantly fatisfy us, whither fuch a
Thing does tend. Men are to take their proper
Remedies for Redrefs of any Grievances they lie
under, and the Law has provided fufficiently for
that, Thefe things are fo very well known to all
Men of the Law, and indeed to all the People
of England of any Underftanding, that I need
not, nor will not, ftand any longer upon it, but
come to the Matter that is now before you, Gen-
tlemen, to be tried. The Fa& that we have laid
we muft prove, rather to keep the Formality of
a Trial, then to pretend to inform you, or tell you
what you do not know: It is publickly noto-
rious to the whole World ;3 but becaufe we muflt
go on i the regular Methods of Law, we fhall
prove the Falts in the Order they are laid in the
Information. Firlt, we take Notice, that his
Majefty, of his great Clemency and Goodnefs to
his People, and out of his Defire that all his Sub-
je¢ts might live ealily under him (of which [
think never Prince gave greater or more plain
Evidence of his Intentions that Way) the fourth
of April, 1684, he did iffue forth his Royal De-
claration for Liberty of Confcience. This Matter,
without all Queftion, was welcome to all his Peo-
ple that ftood in nced of it 5 and thofe that did not
could not but fay, the Thing in the Nature of it
was very juft and gracious ; but prefently it muft
be furmifed, that the King was not in Earneft,
and would not, nor could not, make good his Pro-
mile : But to take away all Surmifes, his Majefty
was pleafed by his Declaration of the twenty-
feventh of Ap#i] laft, not only to repeat his for-
mer Declaration, but likewife to renew his former
Promifes to his People, and to affure them that he
full was, and yet 15, of the fame Opinion that
he had at firft declared himfelf to be of ; nay, we
further thew you, that to the End that this thing
might be known to all his People, even to the
meancft Men, who, 1t may be, were not willing
orable to buy the Declaration, and that the King
himfelf might be under higher Obligations, if it
were poflible, than his own Word, he was defi-
rous 1t fhould be repeated in the Churches, and
read in thar facred Place, that all his People
might hear what he had promifed, and given his
own facred Word for ; and he himfelf might be
under the folemn Tie and Obligation to keep his
Word, by remembring that his Promifes had, by
his own Command, been publifhed 1n the Time of
Divine Service, in the Houfc of God 5 and there-
Vou, 1V,
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upon was the Order of Council made, that has
been likewife read to you, which does dired,
that it fhould be read in all the Churches and
Chapels in the Kingdom ; and you have heard
and we fhall prove, what a Return his Majefty
has had for this Grace and Kindnefs of his : You'll
find when they come to read that which they call a
Petition, all their Thanks his Majefty had for his
Favour and Goodnels to his DPeople, ’tis only
hard Words, and a heavy Accofation, fuch as a
private Perfon would be little able to bear, 1 will
not aggravate the Matter, but only fay thus much,
that his Majelty, who was always a Prince of as
areat’ Clemency as ever this Kingdom had, and
who was reprefented for all that, as a Prince of tho
greateft  Cruelty, before his Accefiion to the
Crown, by his Enemies, is now accufed by his
Friends for this Effet of his Mercy. My Lord,
and Gentlemen of the Jury, his Mujefty refented
this 1ll Ufage fo far, that he has ordered, and
thought fit to have a publick Vindication of his
Honour in this Matter, by this Trial 3 and we
fhall go on to our Proofs, and we do not doubr
but you will do his Majefty (as you do all other
Perfons) Right.

Mr, Sol. Gen. My Lord, we will go on to prove
the Parts of this Information 3 and we will proceed
according to the Method which Mr. Attorney has
opened, and which is purfuant to the Order of the
Fadts laid in the Information. Give us the firft
Declaration under the Great Seal 5 the Declaration
of the 4th of April, 1687.

[The Declaration wwas delivered into the Conrt.]

Mr. §ol. Gen, Read the Date of 1t [irft.

Clerk veads. Given at Our Court at Whitehall,
the ath Day of April, 1678, and in the thivd Year
of Our Reign.

Mr. Sol. Gzn, Read the Title of 1it, Sir,

Clerk. It is entituled, His Majefly’s Gracious
Declaration to all his loving Subjefls for Libersy of
Confeience,

Sir Rob, Sawyer. Is 1t under Seal ? Is the Great
Seal to it ?

Mr. Sol. Geir, Give it down to Sir Rebert Sazyer,
that he may fee 1t ; for I would have every thing
as clear as poflible. Sir Robert Sawyer, will
you have it read ?

Sir Rob. Sawyer. No, we would fave as much
of the Time of the Court as may be.

Mz, Sol. Ger. Then pray put In the fecond De-
claration of the 27th of April latt.

Clerk veads. Given at Qur Conrt at Whitehall,
the 27th Day of April, 1688, in the fourth Year of
Our Reign 5 and it is entituled, His Majefly’s Gra-

cious Declaration,
Sir Robert Sawyer. Is that under the Great Seal

too ?

Clrk. Yes it 1s.
Mr. Sol, Gen. Dehiver that down likewife, that

they may fee it,
Sir Robert Sawyer. We are fatished, you need

not read it.
Mr. Sol. Gen. Then where is the Order of

Council for the reading of it ?
Mr. At. Gen. Swear Sir Febiu Nicholas.—There

he 1s.

[Sir Jobn Nicholas {worn. ]
L. C. ¥. Come Mr. Attorney, what do you

afk Sir Fobn Nicholas ¢
Mr., 8¢/ Gen. Hand the Order to Sir

Fols

Nicholas. Is that the Order of Council,
Sir Fobu 2 |
Uuy 2 Sl
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Sir Fobn Nicholas, The Book, Sir, is not In
my Cuftody.— There is the Regifter that keeps
it, he has it here to produce.

M, §ol, Gen, Swear Mr, Gantleit.

[Mr. Gantlett fworn. ]

Mr. Sol. Gen. Is that the Council-Book ?

Mr. Gantlett. Yes, this is the Council-Book.

Mr. Sol. Gen. Then turn to the Order of the
fourth of May, the King’s Order of Council for
the reading the Declaration.

Mr. Gantlest. There 1t is, Sir,

[ The Book delivered into Gonrt,]

Mr, Sol. Gen. Read 1t, I pray.

Clerk. reads. At the Court at White-hall, the fourto
of May, 1688. and fo reads the Ovder of
Council.

Mr. Sol. Gen., My Lord, we have one Thing
that is mentioned in the Information, that this
Declaration was printed ; if that be dented, we
will call Henry Hills, his Majefty’s Printer, be-
caufe we would prove all our Information as it 1s
laid,

L.C.¥. Youmuft do fo, Mr. Sollicitor 3 you
muft prove the whole Declaration.

Mr. Sol, Gen. Crier, call Henry Hills,

[ He was called, but did not prefently appear.]

Mr. Sol. Gen. Call Mr. Bridgman, ~— Though
thefe Declarations prove themfelves, we have them
licre printed But {wear Mr. Bridgman,

[ M. Bridgman {worn,]

Mr. Sol. Gen, Shew Mr. Bridgman the two De-
clarations.

L. C. ¥, What do you atk him ¢

Mr. §dl. Gen. We atk you, Sir, if the two De-
clarations were printed.

Mr. Bridgman, What Declarations do you mean,
Mr. Sollicitor ?

Mr. Sol. Gen, You know what Declarations I
mean well enough ;5 but we’ll afk you particularly.
You know the Declaration that was made the 4th
of April, 1n the third Year of the King,————
was it printed ?

Mr, Bridgmen, Yes, it was printed by the King’s
Order.

Mr, Sol, Gen, Was that of the 27th of Aprilin
the fourth Year of the King, printed ?

Mr. Bridgman. Yes, they were both printed by
the King’s Order.

Mr. At Gen. Then the next Thing m Courfe is
the Bifhops Paper.

Sir Rob. Sawyer. Mr. Bridgman, pray let me
afk you one Queftion ; Did you ever compare the
Print with that under Seal ?

M. Bridgman, 1 did not compare them, Sir
Robert Sawyer.

Mr. Sol. Ger. He does {wear they were printed
by the King’s Order.

Sir Rob, Sawyer. Good Mr. Sollicitor, give me
Leave to alk him a Queftion. Can you
{fwear then that they are the fame 2

Mr, Bridgman. 1 was not afked that Queftion,
Sir.,

Mr. §ol. Gen. Come then M., Bridgman, I'll afk
you. Do you believe they are the fame ?

ﬁ Sir Rob. Sawyer. Is that an Anfwer to my Que-
ton ?

Mr, §ol. Gen. We muft afk him Queftions as
well as you Sir Robert, What fay you, Do
you believe it to be the fame ?

- L.C.F. You hear Mr. Sollicitor’s Queftion,
anfwer it Mr. Bridgman,

Mr, Bridgman, Yes, my Lord, I do believe it,
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L. C. 7. Well, that’s enough.

Mr., At Gen. If there were Occafion, we
have them here compared, and they are the
{ame.

Sit Reb. Sawyer. With Submiffion, my Lorg,
in all thefe Cafes, if they will prove any Fa&
thatis laid in an Information, they muft prove i
by thofe that know it of their own Knowledge,—._
Do you know 1t to be the fame ?

Mr. Sol. Gen, That’s very well, Sir.

Sir Robert Sowyer, Ay, fo 1t1s, Mr. Sollicitor,
It is a wonderful thing, my Lord, that we cannor
be permitted to afk a Queftion Do you
know it to be the fame, Mr. Bridgman, I afk you
again ¢

Mr. Bridgman, 1 have not compared them, T tel]
you, Sir Robert Sawyer,

Sir Robert Sawyer, Then that is no Proof,

L.C, 7. Would you have a Man fiwear above
his Belief ? He tells you he believes it is the fame,

Siv Robert Sawyer, lIs that Proof of an Infor-
mation ¢

L, C. ¥. Well, youwll have your Time to make
your Objections by and by.

Mr. At Gen. Then fwear Sir Fobn Nicholas,

Sir fobn Nicholas. I am {worn already,

Mr. At Gen. I fee you have a Paper in your
Hand, Sir jobn Nicholas 3 Pray who had you that
Paper from ?

Sir john Nicholas. 1T will give you an Account
of it as well as T can,

Mr. Polfexfen. Before they go to another thing,
my Lord, we think they have failed in their
Proof of their Information, about the Printing this
Declaration.,

Mr. At. Gen, Where is Mr, Hills ?

Mr. Jult. Allybone. They have laid, that it
was printed by the King’s Order ; and it is fuch a
Matter, Mr, Sollicitor, as you may clear, if you
will, {ure,

y Mr. S0/, Gen. ‘There is Mr, Hills 3 now I fee

im,

L. C. 7. 1 was going to give Order, that you
fhould fend to the Printing-houfe for him.

Mr. Jult. Allybone, They may put this Mater
out of Doubt too, if they will, on the other
Side 5 for I {ee they have a Copy in Print, and
there’s the Original 5 they may compare them if
they pleafe,

Mr, Sol. Gen, I am very glad to hear fuch a
{trong Objection.

Sir Rob. Sawyer. We could cleat the Way for
you, Mr, Sollicitor.

Mr. So/. Gen. No, you put Straws in our Way ;
we [hall be able enough to clear it without your
Help. Swear Mr., Hills, and young Mr. Grabasi

here.

[Hills and Grabam {worn.]

Mr. Sol. Gen. M. Grabam, did you compate
any 10?f thefe printed Declarations with the Ori-
glﬂﬂ J

Grabam, Yes, Idid compare fome of them, and
did make Amendments as I went along.

Mr. Sel. Gen. Shew one that you have compar’d
with the Original,

Mr, At. Gen. Hills is here himfelf, we’ll afk
him. Are you fworn, Sir ?

Crier, He is fworn,

Mt. At. Gen. Pray were the Kings Declara-
t}ons ;’Gr Liberty of Confcience printed, both of
tnem '

dills,
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Jls. Ay, an’t leafe jou; Sir. |
I{/;ft{.hﬂt. %en. Ygu printed them, I think.

s, Yes, I did rint them,
g:‘i%ab. g's.f;wyer.' I‘FII'. Hills, you fay they +ere

:red . Upon your Oath, a:Fter they were print-
Erliin gid youlzxargine them with the Original under

Seal ? _
e}{fil:. They were examined before they were

inted.

PnSui.reRab. Sawyer. Did you examine them?

s, 1did not, here’s one that did.

Mr. Sol. Gen. Who is that ?

Hills. It is Mr. Williams here,

Mr. Sol. Gen. Swear him,

[(Williams {worn.]

Mr. Sol, Gen, Do you hear, Williams? Do you
know that the King’s Declarations for Liberty of
Confcience, two of them, one of the 4th of
April, and the other of the 27th of April, were

printed ?
Williams. Yes, my Lord.
Mr. Sol. Gen, Did you examine them after they

were printed, by the Copy they were printed from ¢
Williams. 1 did. |
Mr. Sol. Gen. Where had you the Copy ¢ who
had you it from ? |
Williams. 1 had it from Mr. Hills,

Sir Rob. Sawyer. Mr. Williams, did you exa-
mine them with the Original under the Great

Seal ? |
Williaims. The firft Declaration I did.,

Sir Rob. Sawyer. The fecond Declaration is the

main.
Williams. The fecond was compos’d by the

firft,
Sir Reb. Sawyer. Why, 1s there no more in the

fecond Declaration than there wasin the firft ?

IWilliams, Yes, there 1s, Sir,

Sir Rob. Sawyer. Did you examine that with the
Original under the Great Seal ?

Williams. No, 1 did not,

Mr. Sol. Gen. Can any one tell who did examine
it under the Great Seal ?

Mr. Finch. Pray what did you examine it by,
Mr. Williams 2

Williams, By a Copy that I receiv’d from
Mr., Hills,

Mr. 4. Gen. Then we will goon; and we de-
fire Sir Fobn Nicholas to give an Account where
he had that Paper that he hasin his Hand.

Mr. Finch. My Lord, 1t does not appear that
the Copy that was printed is the true Copy of the
Declaration,

Mr, 4:. Ger. He fays he bad it from Mr, Hills.

Mr. Finch. Pray, Mr, Hills, what did you exa-
mine that Copy by which you gave to Mr, #/il-
fiams 2

Hills, T had the Copy from Mr. Bridgman.

Mr. Finch. Did you examine it with the Original
under the Greal Seal?

Hills, 1 did not examine it, I had it from
Mr. Bridgman. "

Mr. Finch. What, was it under Seal ?
K'Mr. Bridgman, It was the Original figned by the
Ing,
Mr. Finch, But I afk you, was it under Seal ?
Mr. Bridgman. Not under the Great Seal it
was not, 1t was the very Declaration the King
figned.
Sit Rob. Sawyer, But it ought to be compared

with the Original, or it is no good Proof that itis
the fame, Lo

M. 8al. Gen. Sii Robert Sauier, you underftand
Collation better fure; you fhould beatham’d of fich
a weak Objeétion as this.

Williams. We never bring cur Proof to thé
Great Seal. . |

Sir Rob. Sawyer. But if you will have it Proof
at Llaw, you muft have 1t compared with the Ori-
Sial. .

Mr, Sol. Gen. Do you think there is any great
Strefs to be laid upon that? We only fay it was
printed.

Sir Rob. Sewyer. But you have made it part
of your Information, and therefore you muft
prove it.

L. C. 7. I think there’s Proof enough of that ;
there needs no fuch Nicety.

Mr. Pollexfen. Well, my Lord, we muft fub-
mit, let them go on, we won’t ftand upon this.

Mr, 4t. Gen, Then pray let me go on, Where
had you that Paper, Sir Fobn Nicholas ?

Sir Jobn Nicholas, 1 had this Paper from the
King’s Hand.

L. C. ¥. Put it in.

Mr. Sol. Gen. Who had you it from, do you
fay ?

YSir Fobn Nicholas, From the King,

Mr. So/, Gen. About what Time had you it from
the King, Sir?

Sir Fobn Nicholas. 1 had it twice from the King,

Mr, Sol. Gen, When was the firlt Time; Sir?

Sir Fobn Nicholas, The firlt Time was 1n Coun-
cil the 8th of this Month. '

Mr. Sol. Gen.” What became of it afterwards 2

Sir Fobn Nicholas. The King had 1t from me
the 12th, and the 13th Ihad it from the King
again, .
Mr. Sol. Gen. Pray deliver it this way into the
Court: 'We will now go on, and prove the Bifhops
Hands to it. This is the Paper upon which we
bring this Information: Gentlemen, it is all the
Hand-writing of my Lord Archbithop, and fign-
ed by him and the reft of the Bifhops.

Mr. At Gen, 1 fuppofe my Lords the Bifhops
will not put us to prove i, they will own their
Hands, : |

L.C.¥. Yes, Mr., Attorney, their Counfel will
put you to prove it ; I perceive your beft way is to
afk nothing of them.

Mr. A:. Gen. My Lord, we will defire noththg
of them, we will go on to our Proofs. Call Sir
Thomas Exton, Sir Rickard Raynes, Mr. Brooks,
Mr, Recorder, and Mr. Williamn Middleton,

[Sir Thomas Exton appeared, and was fworn.]

L. C. #. What do you afk Sir Thomas Exton 2

Mr. At. Gen, Pray convey that Paper to Sir
Thomas Exton,

Mr. Sof, Gen, Shew that Paper to Sir Thoras
Exton —— Sir Thomas, 1 would afk you one Que-
ftion : Do you know the Hand-writing of my Lord
Archbifhop of Canterbury ?

Sir Tho. Exton. Tl give your Lordfhip what Ac-
count I can,

Mr. Sol. Gen. Pray, Sir, anfwer my Queftion ;
Do you know his Hand-writing 2

Sir Tho. Exton, 1 never faw him write five Times
in my Life. |

Mr. Sol. Gen. But I afk you, upon your QOath;
do you believe_that to be his Hand-writing ?

Sir Tho. Exton, 1 do believe this may be of his
Hand-writing. :

Mz, Sol, Gen. Do you believe all the Body of it

to be of his Hand-writing, or only part of it ? .
ir
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Sir Tho. Exton. 1 muft believe it to be {o, for |
have feen fome of his Hand-writing, and this is
very like 1t ~ o

Mr. Sol. Gen. What fay you to the Name? Do
you believe it to be his Hand-writing ¢

Sir Tho, Exton, Yes, Yes, 1 do.

Mr. 8ol Ges. Do you know any of the reft of
the Names that are upon that Paper ?

Sir Tho. Exton. No, 1 do not.

L.C.¥. Do you for the Defendants afk Sir
Thowmas Exton any Queftion ¢

Sir Rob. Sawyer. No, my Lord.

Mr. At Gen. Then call Siv Richard Raynes.

Sir Tho. Exton. My Lord, Sir Richard Raynes
has been fick this Month, and has not been at the

Commons.
Mr, So/. Gen, We have no need of him, Call

Mr, Brooks.
[Mr. Brooks {worn,]

Mr. At. Gei. Pray fhew Mr. Brooks that Paper,

Mr. Sol. Gen. Mr. Brooks, Iafk you this Que-
ftion, Do you know my Lord Archbifhop’s Hand-
writing, ?

Mz, Brosks. Yes, my Lord.

Mr. At Gen. Pray look upon that Paper 5 do
you take that to be my Lord Archbifhop’s Hand ?

Mr. Breoks, Yes, my Lord, 1 do believe it to be
my Lord Archbifhop’s Hand.

Mr. At Gen. What fay you to the whole Body
of the Paper:

Mr. Brecks, 1 do believe it to be his Hand.

Mr. At, Gen, What do you fay to his Name
there ?

Mr. Breoks. 1 do believe this Name is his Hand-
writing. |

Mr. Sol. Gen, Call My, William Middletosn.

Mr. At Gen, Pray Mr, Brooks dow’t go away,
but look upon the Names of the Bithop of St. Afzph,
and my Lord of EJ,

Mr. §ol. Gen. Do you know my Lord Bithop of
St. Afaph’s Hand-writing ?

Mr. Brooks. 1 have feen my Lord Archbifhop of
Canterbury, and the Bifhop of St. Afeph’s Hand-
writing, and I do believe this is his Hand.

Mr. Sof. Gen. Look you upon the Name of my
Lord of Ely; do you know his Hand-writing ?

Mr, Brooks. My Lord, T am not fo well ac-
quainted with my Lord of £j's Writing.

Mr. Sof. Gen. But have you feen his Writing ?

Mr, Brooks. Yes, I have.

Mr, Sof. Geir. Is that his Writing do you think ?

Mr. Brosks. It is like it.

Mr. Sof. Gen. Do you believe it to be his Fland ?

M, Brosks. Truly I do believe it.

Sir Gearge Treby, Did you ever fee him write ?

Mr, Brooks. No, Sir,

Mr, Sol. Ges. But he has feen his Writing,

Sir George Treby. How do you know that it was
his Hand-writing that you faw?

Mr, Brooks. Becaufe he own'd ic,

L. C. 7. How do you know it, do you fay ?

Mr. Brooks. 1Lknow it, Ifay, becaufe I have feen
a Letter that he writ to another Perfon, which he
afterwards own’d.

L. C.¥. Whatdid he own, Mr. Brooks?

Mt. Brooks, That he wrote a Letter to another
Perfon, which I faw.

Sir George Treby. To whom, Sir?

Siv Rob. Sawyer. Have yon the Letter here
Sir ?

Mr. Breoks, No, Sir,

the Letter was writ to my
Lord Bithop of Oxford,
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Sir George Trely. Can you tell what was in thy
Letter? .

Mr. 4t Gen. What is that to this Queftiop 3
You afk him, how he knows his Hand-writing
and, fays he, Idid not fee him write, but T haye
feen a Letter of his to the Lord Bifhop of Oxford.

L.C. 7. And he does fay, my Lord of £
own’d 1t to be his Idand that is there. '

Mr. §ol. Gen. No, my Lord, that’s a Miftake,
he own’d a Letter that he had writ to the Bifhop
of Oxford to be his Hand-writing, and by Cop.
parifon of this with that, fays he, I take thistopba
his Hand-writing.

Mr. Brooks. That is my Meaning, my Loxd.

Mr. Sol. Gea. Pray {peak out, and tell us what
are the Reafons that make you fay you believe this
to be the Bifhop of Ef's Writing.

Mr. Brooks. Becaufe it refembles a Letter thar
I have by me of his Writing to the Bifhop of 0;-

ff:ii'd.
Mr. Sof. Gen, And you fiy he own’d that etz

to be his?

Mr. Brooks. My Lord Bifhop of Oxford did an-
fwer 1t, and I waited upon the Bithop of E’y with
the Anfwer, and he did own 1t.

Sir George Treby. How did he own it, Sir ?

Mr. Brooks. T had fome Communication with my
Lord of Ely about the Subftance of that Letter, and
therefore I apprehended he own’d it

Mr. fuff. Powell. That’s a ftrange Inference,
Mr. Sollicitor, to prove a Man’s Hand.

My, At Gen, We have more Evidence ; but let
this go as far as it can,

Mr, §. Pemberton. Certainly, my Lord, you wil
never fuffer fuch a Witnefs as this!

L.C. . Brother Pemberton, 1 fuppofe they
can prove it otherwife, or elfe this 1s not Evi.
dence,

Mr. Juft, Poweell, So they had need, for itisa
ftrange Inference of Mr. Sollicitor, that this is a
Proot of my Lord of £4’s Hand-writing,

Mr, Jult. Hollsway. The Bifhop of Oxen. was
dead before any of this Matter came in Agization,

Mr, Sol. Gen. My Lord, we will bring othe
Proofs. —— Call Mr. Chetwood and Mr. Swmith.

[ M. Chetzwood and Mr. Smith fworn, )

Mr. Sol. Gen. Mr., Chetwoood, we would know
of you if you know my Lord Bifhop of E
Hand-writing ¢

Mr., Chetrwood. 1 never faw him write.

Mr. §ol. Gen. That’s not an Anfwer to my
Queftion : Do you know his Hand-writing ?

M. Chetzzsod, T do not certainly know i,

Mr., Sel. Gein. Have you feen any of it ?

Mr, Chetwood. 1 have feen my Lord of El's
Writing, that has been fuid to be his.

L. C. ¥. But furely you had better take a Witnefs
that has feen him write. |

Mr. Jult. Powell. T think ’us hardly poffible for
a Man to prove his Hand, that has not feen him
write, _

L C.F. T think ’tis better Proof indeed, to
bring {ome that has feen him write,

Mr. Chetwood. My Lord, ’tis a long Time fince
I faw my Lord of E)’s Writing.

L.C. ¥. Pray bring fome other Proof, if you
have it.

Bifh. of Petcrborough. My Lord, we are here as
Criminals before your Lordfhip, and we are pre-
fecuted with great Zeal: I beg your Lordfhip that
you will not be of Counfel againft us, to diret
them what Hyvidence they fhall give,

L.C7.
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f.C.F. My Lord of Peteréarofgb,_ I hope I
bave not behaved myfelf any otherwife hitherto
chan as becomes me : I was faying this (and I think
[ uid it for your Lordfhip’s Advantage) that this
was not fufficient Proof 3 and I think, if your Lord-
fhip ohferved what I faid, it was for you, and not

inft you. .
agaﬁl?ﬂl. if Peterborough. It was to direét them a-
gainft us, how they fhould give Evidence,

Mr. S. Pemberton, Pray, my Lord of Peterbo-
rouzh, {it down, you’ll have no Wrong done you,

Sir Rob. Sawyer. We that are of Counfel will take
Care of that 3 and pray, my Lord, will you pleafe
to pafsitby?

L. C. ¥. We are not ufed to be foferv’d, and I

will not be ufed fo.

" Mr. Sol. Gen. If your Lordfhip pleafes to pafs
that by ; for what your Lordfhip fatd was in Fa-
vour of my Lords the Bifhops, but I fee they do

not take it fo.

M. At Gen, Pray, Mr. Chetwood, do you look
upon the Name of my Lord of Ely; do you be-
lieve that to be his Hand-writing ?

Mr, Chetwoed. 1 do believe 1t s.

Sir Rob. Sawyer., That’s very well, when he fays
he never faw him write.

Mr. Juft. Powell. 'What is the Reafon of that
Belief of his I would fain know ?

Mr. Chetwood. 1 have formerly feen his Hand, I
think it was his ; but I never faw my Lord of Ejy
write his Hand.

Sir Rob. Sawyer. Then the Queftion is, whether
this be Evidence ?

Mr. Finch, How do you know that that which
you faw formerly was my Lord of Ely’s Hand ?

Mr. Chetwood, I have no fuch Certainty as pofi-
tively to fwear that that was his Hand.

Mr. 8o/, Gen. We will oo on to other Proofs,
and if we want better Evidence at the End, we will
argue with then, .

Mz, Chetivood, T am not certain that what [ faw
was my Lord of E}’s Hand-writing, becaufe I
never faw him write,

Mr. §ol. Gen. You do very well to fhew your
cood Affetion,

Mr, 4t Gen, Mr. Sinith, 1 would afk you this
Queftion, Do you know my Lord of £/y’s Hand-
WIng ?

M. Smith, 1 have feen it often.

Mr. At. Gen. Look upon the Name of my Lord
of Ely in that Paper ;5 do you believe it to be my
Lord’s Hand-writing, or no ?

Mr, Sinsth, I did not {ee him writeit, Sir; I
cannot tell whether 1t 1s or no.

L. C. #. Did you ever fee his Name ?

Mr. Smith. Yes, but it was a great while ago,
and here are but feven Letters, and I cannot judge
by that : I was better acquainted with his Hand-
writing heretofore,

Mr. 8ol Geis. Pray, Sit, anfwer me; Do you
believe it to be his Writing, or do you not ?

~Mr. Smith, 1 believe it may, for I did not fee
him write it.

- Mr. Sol. Gen. But my Queftion is, Do you be-
lieve it, or do you not?

M. Smith. 1fay, I was better acquainted with it
heretofore than I'am now.

Mr. Sol, Gen. Put pray anfwer my Queftion :
Dq you believe that to be my Lord of Ely’s Hand.
Wriung, or do you not ?

Mr. Smith, 1 believe it may, Sir.

Sir Rob, Sawyer, Why do you believe it ?

for a Libel.

fold, and Mr. Clave!
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.. Mr, Smith, 1 have no other Reafon to believe it
but becaufe 1 have feen fomething like it

Mr. Juft. Powell. How long ago is it fince you
faw him write ?

My, Smith. I have not feen him write, {o as to
take Notice of 1t, for fome Years : I could better
Judge of it when he writ his Name Turuer, than
now it 1s £fy, Dbecaufe there was more Letters to
judge by,

[Mr. Middleton {worn.?
- L. C. 7. Here’s Mr. Middleton 2 what do you
call him for ?

Mr. Sol. Gen. To prove many of their Hands.

M. At Gen. Pray thew him that Paper.

Mr. Sol. Gen, Firft, Mr, Middleton, do you
kpow my Lord Archbithop’s Hand-writing ?

Mr, Middleton. 1 have feen his Graces Hand-
writing.,

Mr, Sol. Gen. Do you believe it to be his ?

Mr. Middleton. It is very like it.

Mr. Sol, Gen, But do you believe it, or do you
not ?

Mr, Middleton. T do believe it.

Mr. §ol. Gen. Do you know my Lord Bifhop of
St. Afaph’s Hand-writing ?

Mr. Middleton, [ never faw it as I know of.

Mr. Sol, Gen., What do you fay to my Lord of
Ely ? His Name 1s next.

Mr. Middleton. It is like his Lordfhip’s Hand.

Mr, Sof. Gen. Do you believe it, or do you not ?

Mr, Middleton, It s like it, that’s all T can fay.

Mr. Sol. Gen. Cannot you tell whether you be-
lieve it, or not believe it ?

Mr, Middleton. 1 do believe it is his Hand.

Mr, Sol, Gen. Did you ever fee him write ! For
I would clear this Matter beyond Exception.,

Mr, Middleton, I have feen his Lordfhip write,
but I never ftood by him fo near as to fee him make
his Letters,

Mr. §ol. Gen. Is that his Hand-writing ?

Mr. Middleton. It 1s like it, T believe it 1s hs.

Mr. 8ol, Gen. You did not guide his Hand 1 be-
ltleve —— Do you know my Lord of Chichefter’s
Hand-writing ?

Mr. Middleton. Sir, I am acquainted with none of
therr Hands but with my Lord of Canterbury’s, and
my Lord of £,

Mr. Sof. Gen. Do you know my Lord of Peter-
borough’s Hand-writing ?

Mr. Middleton. 1 had my Lord of Peterdorough’s
Writing two Years ago for {ome Money, but I can-
not {ay this 1s his.

Mr. Sol. Geir. Do you believe it to be his?

Mr. Middletois. I never took Notice of it fo much
as to fay, I believe it to be like 1t5 I never faw it
but once.

Mr. 8o/, Gen. Do you know any other of the
Names there ? 'What fay you to the Bifhop of Bri-

fol’s Name?

Mr. Middleton, 1 faw once my Lord of Briffol’s
Hand-writing,

Mr. §ol. Gen, What fay you to that Writing there ?

Mr, Middleton. 1t is like it.

Mr, Sol. Gen. Do you believe it to be his or no ?

Mr. Middleton. Truly, that I cannot fay, for I
never faw it but once.

L. C. #. You never faw him write, did you?

Mr. Middleton. No, my Lord, I never did.

Mr. Sof. Gen. Then we will call Sir Thomas Pin-
Sic*Thomas Pinfold is

there, {wear him.

[Sir Themas Pinfold {worn.]
M,
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Mr. Sol. Gen. Siv Thomas Pinfold, do you know
my Lord Bifhop of Peterborough’s Hand-writing
Sir Tho. Pinfold. Truly, not very well; I never
faw but one Letter from him in my Life : Shew
me his Hand, and I will tell you —— [#hich was
done.] |
Mr. Sol, Gen. Well, Sir, what fay youto1t?

Sit Tho. Pinfold. Then upon my Oath, I fay, I

cannot well zell upon my own Knowledge that it 1s

his Hand. o
M, Sal. Gen. 1 ask you, do you believe it to be

his Hand ?

Sir Tho. Pinfold, Sir, upon the Oath that T have
taken I will anfwer you, that upon this Account,
that I have heard there was a Paper delivered by
my Lords the Bifhops to the King, and this Pa-
per that you offer me, I fuppofe to be the fame;
upon that Score I do believe it, but upon any other
Score I cannot tell what to fay,

Mr. Sol. Gen. 1 ask you upon your Qath, Sir,
do you believe it js his Hand-writing or no ?

Sir The. Pinfold. Sir, 1 have anfwered you al-
ready, that upon my own Knowledge I cannot
fay it 15 his Hand-writing; but becaufe I have
heard of fuch a Paper, I do believe it may be
his.

L.C.7. Did you ever fee my Lord Bithop
write ?

Sir The. Pinfold. 1 have been in his Chamber
feveral Times when he has been writing, but I
had more Manners than to look upon what he

Writ.

L.C.7. Did you never fee him write his
Name ?

Sir Tho. Pinfold, 1 do not know that T ever faw
him write his Name, but I have feen him writing,
I fay, and fo my Lord Bifhop may have feen me
writing, but I believe he does not know my
Hand.

Mr. Sol. Gen. You have feen him write you
fay.
YSir Tho. Piufold. 1 tell you, Mr, Sollicitor, I
have been 1n his Chamber when he has been wri-
ting, but I had more Manners than to look over
him.

Mr. Juft. Powell. Then youdid never fee any of
that Writing ?

Sir Tho. Pinfold. 1 cannot fay I did, my Lord.

Mr. At Gen. Pray did you never fee any of his
Writing but that Letter you fpeak of ?

Sit Tho. Pinfold. No, not that I remember.

Mr. Juft. Powell. Mr, Sollicitor, you muft call
other Witneffes, for thisdoes not prove any thing,

Mr. A, Gen, We will go on Swear
Mr, Clavel,

[Mr. Clavel {fworn.}

Mr. Sol. Gen. Do you know my Lord Bifhop of
Pelerborongl’s Hand-writing or no ?

Mr. Clavel. 1 have feen 1t many Times.

Mr. 4t. Gen. Do you know it when you fee it ?

Mr. Clavel, 1 betieve ¥ do, Sir.

My, Sol. Gen. Pray look upon that Paper, and
upon your Oath tell us, do you believe that Name
to be his Writing or no?

Mr, Clavel. I do believe it is, my Lord.

Mr, At, Gen. Pray look upon the reft of the
Hands there, do you know any of the other Names ?

Mr. Clavel, No, I do not.

Mr. A, Gen, Have you ever feen any of their
Writing ?

Mr. Clavzl, It is probable I may have feen fome,
but do not now remember it. )

Mr. Sol. Gen. 1 think your are a Bookfeller.
Mr. Clavel 2 -

Mr, Clavel. Yes, I am fo, Sir.

Mr, Sol. Gen. I fuppofe you have had fome
Dealings with them in the Way of your Trade
Did you never fee any of their Writing ?

Mr, Clavel. I have feen the Names of fome of
them, but it 1s fo long fince, that I cannot remem-

ber,
L.C. F. Did you ever fee my Lord of Peer.

borough write ?

Mr. Clavel. I cannot tell whether I ever faw him
write his Name or no; but I have had feveral Let-
ters from my Lord of Peterborough.

Mr, Sol. Gen. Is that his Hand.writing ?

Mr. Clavel. 1 cannot fay it is, I believe it is.

Mr. Sol. Gen. You have had Letters from him
you fay ?

Mr, Clavel, Yes, and 1t feems to be like his

Hand,
Mr. Pollexfen. But you never faw him write his

Hand you fay ?

Mr, Clavel, 1 cannot fay I ever did.

Mr. Sol. Gen. Thefe Letters that you have re.
ceived from my Lord of Peterborough, did he own
them ? Do you think they were counterfeit, or of
his own Hand-writing ?

Mr, Clavel. I fuppofe he has owned them, Sir.

Mr. Juft. Powell. But you muft anfwer dire&ly,
Sir, Did he own them ?

Mr, §ol. Gen, What did thofe Letters concern ?
Were they about Books, or what ?

Mr, Clavel, They were {ometimes about one

Bufinefs, {ometimes about another,
Mr. S0/, Gen. Was the fubjeft Matter of any of

thefe Letters about Money, and was it paid you?
Did you receive, or did you give any Account
of it? p
Mr. Clavel, They were about feveral Bufi-
nefles.

L. C. ¥. Look you, Mr, Clavel, you muft give
us as particular Account as you can.

Mr. Sof, Gen, Pray, Sir, upon thofe Letters were
the Things done that thofe Letters required 2

Mr. Glavel, Yes, they were,

Mr, Sol. Gen. Did you do your Part?

Mr, Clavel, Yes, 1 did,

Mr, Sol. Gen. Now I would ask you, Do you
beheve that Name of my Lord Bithop of Pefer-
borongh to be the Hand-writing of my Lord Bi-
fhop ?

Mr, Clavel, 1believe it is,

Mr. Juft, Powell, Do you know that thofe Let-

ters that you fay you received from my Lord, were
u}f my Lord’s own Hand-writing, Do you {wear
that :

Mr, Clavel, My Lord, 1 cannot fwear that,

Mr, Finch, Do you know whether the Letters
that you received, as you fay, were written by my
Lord himfelf, or by his Secretary ?

Mr, Clavel, 1 have received Letters from him,
and his Secretary too,

Siv George Treby. But were you prefent with
him when he writ any Letters with his own
Hand ? <

Mr. §ol. Gen. You do not mean a Letter to your-
felf fure, Sir George 2

Sir Gesrge Treby, No, Sir, I fay any Letters.

Mr, Clavel, T have beeen-prefent with my Lord
often, but I cannot fay I have feen my Lord
WIIte,

L.C T
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¢ 4. He has here told you, he has had fo-
verf] Lc'tzzrs of my Lord’s own Hand, and from
his Secretary too.

Mr. Juft. Powell. I_-I:: has faid it, but you fee
he {ays he never faw hum WriLe, - _

Mr. Sol. Ger, We-have given Evidence againft
my Lord Archbiﬂmp,*LDrd Bithop of Ely, St. dfaph,
Peterborongh, and Briftd. _ .

Mr. Juft. Powell. Certainly, Mr, Sollicitor, you
miftake- —But g0 O~ .

Mr. Sol. Gen. We have given Ewdencc I 'ﬁly
againft them, Sir, but whether 1t be {ufficient
Evidence, we fhall argue by and by Call
Mr. Hooper and Mr. Cheiwwood again,

[Mr. Chetwood appeared. ]

Mr. 8o/, Gen. Do you know the Hand-writing
of my Lord Bithop of Bath and Wells ¢ |

N Cherwood., 1 have feen it twice or thrice,
but it is a confiderable Time fince I did fee it

Nr. 8ol. Gen. Do you believe that 1s his Hand-
WG ¢ _

Mr. Chetevood, T never faw hun write lus Name
in my Lite.

Mr. Sof. Gen. Pray leok upon the Name, and
tell us what you believe of it.

Mr, Cherwcoed. 1 believe it may, but I do not
certainly know it to be lus FHand; 1 rnthc*r believe
it is my Lord Bifhop of Bab and IPells his Hand,
than 1 believe that other to bz my Lord of Peter-
berongis’s.

Sir Gezrge Trely. Do you believe that to be my
Lord of Peicibsrongd’s Fland or no?

My Chersoed. 1 fay, I rather believe that this
is the Bithep of Beth and 7%l his Writing, than
that which 1s zbove it or below it, to be their
Wiiting 5 but tuly I'do not diftinétly know my
Lord Bithop of Bathand I7uls his Hand.,

M, Sl Gen. Call Mr. Hoaaper,

L. C. . You arc very lame in this Matter,

Mr. §el. Geir. The Witneffes are unwilling, and
we muft find out the Truth as well as we can,

[Mr. Hzoper did not appear. ]
Mr, 82l Gen, Call Mr, Fames and Mr. Powill,
[Mr. Fasies appeared and was fworn. ]

Mr, 8¢l Gesr. Do you dtnow my Lord Bifhop
of £riffo’s Whiting, Mr., Faumes ?

Wir. Teires. Yes, 1 believe T do, but I am not
fo ceriain, becaufe my Lord writes feveral Times
feveral Hands,

Mr. §ol. Gen. Shew him the Paper: Is that my
Lord of Briftel’s Hand ?

Llr. Fames, I cannor fay it 1s or no.

Mr, Sel. Gein. What do you believe ¢

NMr, Fames. It looks like his Hand, and that’s
all | can fay.

Mr. S22 Gei:. But pray hearken, and anfwer to
what Lafk you 3 you are preparcd for one Queftion
it may vz, and I fhallafk youanother: Upon your
Quth, do you belicve it to be the Hand-writing
cimy Lord of Beiftel 2

Mr. Jaines, Upon my Qath, I can only fay it
looks like iz, thats all.

L. C. . Did you ever fce him write ?

Mr. Yaies. Yes, my Lord, T have feen his Hand-
writing feveral Times, and it is like his Hand-
wrting, that s all I can fay.

Wir. Sol, Gen, Sir, remember you are upon your
Outh, and anfwer my Queftion,

Mr. Fames. Upon my Oath, I know no more
than that, Sir FFilliam IVilliains.

Mr. Sel. Gea. T afk you, Sir, whether you be-
lieve it to be his Hand or not 2
Yo, IV,
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* Mr. Fames. My Lord; it looks like his Hand,
and it may be his Hand. *

Mr. A, Gen. But you do think and believe oné
way or other: What do you believe ?

Mr. Fames. It may be his Hand for what I
know, and it may not.

Mr. 8o/, Gen. It may be your Hand.

ir, Fames. No, Sir, 1t cannot be mine, I am
fure,

Mr. Sol. Gen. What do you believe ¢

Mr. Fanes. I believe 1t may be his Hand, or it
may not be his Hand, that 1s all I can fay.

L. C. ¥. Come, Sir, you muft anfwer fairly;
Do you believe it to be his Hand, or do you not?

My, Fames. Yes, 1 do believe it.

Mr. At Gen, You are very hard to believe me-
thinks.

Mr, Fames. No, I am not.

Mr. Sol. Gen, You dovery well now, Mr. Fames 3
when you do well, we’ll commend you,

Mr, A1, Gen, Call Mr, Nathaniel Powell.

[Mr, Powell was {worn,]

Mr, Sol. Gen, Pray, Sir, let’s know what’s your
Nome !

Mr. Powcll. My Name is Nathaniel Powell.

Mr, Sol. Gen, Pray do you know the Hand-
writing of my Lord Bifhop of Chichefter ?

Mr. Powell, 1 have not feen the Paper, Sir.

Mr. Sel. Gen. Do you know his Hand-writing ?
Mr., Powell. Yes, I believe I do.

Mr. 8ol Gen. Look upon that Name of his.
Mr. Powell.-I did not fee my Lord write that.

Mr. Sof. Ger. Who fays you did ! No body afks

that of you; how you anfwer! Pray Sir, remem-
ber your Oath, and anfwer {erioufly, Do you be-~
licve 1t to be his Writing or no ?

Mr. Powell. Ibelieve it is like my Lord’s Hand-
writing, but I never did fee him write I,

Mr. 8of. Gen. Wo body fays you did.

Mr, Powell. Therefore I cannot {wear pofitive«
ly 1t 1s his Hand.

Mr. Sol. Gen, We do not afk that neither.

Mr, Powell. I cannot tell whether it be his Hand
or no.

L. C. 7. Sir, you muft anfwer the Queftion di-
reCtly and fertoully: Do you believe it, or do you
not believe 1t 7 )

Mr. Powell, T cannot tell what to believe in the
Cale.

Mr. Sol. Gen. Then I alk you another Que-
ftion, upon your Oath, do you believe it is not his
Hand ¢

Mr, Powell, 1 cannot fay that neither.

Mr. 8ol Geu. Once again, I afk you, upon your
Oath, Do you believe it to be his Hand? Iafk
you plainly, and let Mankind judge of you.

Mr, Powell, 1 tell you, Sir, I cannot tell what
to believe,

Mr, Sol. Ger, My Lord, if thefe Things be
endured, there will be an End of all Teftimony,
if Witnefles do not anfwer fairly to the Queftions
that are afked them,

Mr, Juft, Powell, Truly to me, fora Man to
fivear his Belief in {uch a Matter, 1s an extraordi-
nary Thing.

Mr, Sol. Gen. He is obliged to anfwer Queftions
when they are fairly put to hin.

Mr, Pollexfen. 1 think that 15 a hard Queftion,
not to be anfwered.

Mr, Sof. Gz, Make yout Exceptions to the
Evidence if you pleale,

X x LC. ¥,
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L. C. . Firlt he fays, he knows his Hand;
then he fays, he has feen him wres and then

he fays, he did not fee him write this; but he
fhufles, he won’t anfwer whether he believes it

or not,

Mr. Pollexfen. The Queftion is, Whether Be-
lief in any Cafe be Evidence? |

Mr. S, Gen., If they have a Mind to a Bill of
Exceptions upon that Point, let them feal their
Bill, and we’ll argue it with them when they wxlll;
in the mean Time well go on, and that which
we now pray, my Lord, 15, that this Paper may
be read.

Mr A Gen. We have given fufficient Lvi-
dence fure to have it read, therefore we defire it
may be read. _

Mr. Serj. Levinz. My Lord, before this Paper
be read, we hope you will let us be heard to it:
We think that what they defire (to have this Ya-
per read) ought not to be: For what is all the
Proof that they have given of this Paper £ They
have a Proof by Comparifon of Hands, which in
a criminal Cafe ought not to be receved: And

befides, my Lord, what Is that Comparifon of

Fands that they have offered ? Some Perfons come
here and fay, they cannot tell whether itbe their
Hancs, they believe it may or may not, lor ought
they know; how fhall we convict any Man upon
fuch a Teftimony as this? Can we have cur Remcecy

againft him for Perjury, for faying; he believes 1t

to be our Hand? Therefore here is not any Evi-
dence to charge us. For firft, It 1s only a Com-
parifon of Hands ; and fecondly, That Comparifon

is proved In fuch an uncertain Manner: Some of

them tell you, they do not know what to believe s

another tells you, I believe 1t is rather fuch a Lord’s
Hand, than the others are fuch a Lord’s Hand 5 I
believe *tis rather his Fland than that above 1t, or

that below it What Sort of Proof 1s all this?
Therefore we pray it may not be read, ull they
prove it better.

Mr. S. Peiberten. Pray, my Lord, fpare me a

Word or two in this Martter for Evidence {ake;
there is a great Deal of Reafon we thould take Ex-
ceptions to the Evidence that has been given : For
truly, I think I ncver heard fuch 2 Sort of Evi-
dence given before. Irisa Cale of as great Con-
cernment as ever was in Weflminfier-Heall 5 and for
them to come to prove Hands only by thole that
faw Letters, but never faw the Perfons write, this,
I hope, will not amount to fo much as a Compa-
rifon of Hands. Your Lordfhip knows, that in
every petty Caufe, where it depends upon the

Comgarifon of Hands, they ufe to bring fome of

the Party’s Hand-writing which may be fworn to,
to be the Party’s own Hand, and then 1t 1s to be
compared in Court with what is endeavoured to be
proved, and upon comparing them together in Court,
the Jury may look uponit, and fee if it be right ; and
never was there any fuch a Thing as this admitted
in any poor petty Caufe, that is but of the Value
of forty Shillings. And therefore as to this wi-
dence, Firft, We fay Comparifon of Hands cught
not to be given at all in the Cafes of Criminals ;
and I believe it was never heard of that it fhould.
Tn the next Place, if it be admitted to be Evi-
dence, yet it is not {uch an Evidence, as that by
Comparifon of Hands the Jury can take Norice
of ity for in fuch Manner of Proofs by Compari-
fon of Hands, the Ulage 1s, that the Withels s
firft afked, concerning the Writing he produces,
Did you fee this writ by the Defendant, waofe
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Hand they would prove? If he anfwers yes, |
did, then fhould the Jury upon Comparifon of
what the Witnefs fwears to, with the Paper thae
is 1o be proved, judge whether thofe Hands be f

like as to induce them to believe that the fame

Perfon writ both; and not that the Witnefs fhonlg
_f:ly, I had a Letter from fuch a Perfon, and tha;
s like the Hand of that Letter, therefore I belieye
it to be his Hand: My Lord, 1 hope this fhaj}
never be admitted for Evidence in this Court.

L.C.%. 1 do take it, that the Witnels him.
felf is judge of the Comparifon; for if he does
know the Party’s Hand, and a Paper be offered
him to prove the Party’s Hand, he 1s to compare
it in his own Mind.

Wi S. Pembertenn. It never was admitted to be
fo, that I know of, my Lord, or ever read of.

Mr. S¢l. Gen. You may remsmber feveral Cafeg
about that, particularly Sidiey’s Cafe,

Mz, Pelicxfen. Pray, my Lord, hear me 2 little
as to thar: It isa Point of very great Moment,
whether in the Cafe of a Mildemeanor, either
in an Indi@tment or Information, 1t be good Evi.
dence to offer Comparifon of Hands; and that
this Court did adjudge quite contrary upon an
Indi¢tment of Forgery againit my Lady Carr, ap-
pears 10 Sydrfi’s Reports : 'They went to prove
her Ietters written by her to Cov; the Court re-
jeled 1ty and gave thar Judgment here, that it
was no Lvidence; and that for tlhis Reafon, be.
caufe of the cvil Confequences of 1t: For, fud
they, it is an eafy Matter for any Man’s Hand to
be counterfeited 5 that they fure will agree, for
frequent daily Experience thews how eafily that
may be done: Is it not caly then to cut any Man
down in the World, by proving it like his Hand?
And proving that Likencefs by comparing it with
fomething that he hath formerly feen? Thi
ftrikes mighty deep; the honeftelt Man m the
World, and the moft innocent may be deftroyed,
and yet no Fault to be found in the Jury or in the
Judges s if the Law were {o, 1t would be an un-
reafonable Law. Next, my Lord, for the Cafe
of Siduey, that wasa Cafc of Treafon, Now in
the Cafe of Treafon therg is always other Evi
dence brought; and this Evidence comes in but
as a collateral Evidence, to ftrengthen the other;
but in this Cafe it is the [ingle Lvidence, for
ought that appecars, for there i1s nothing more,
for ought I can fee, mn the Cafe, but whether
this were their Fands, and proved only by what
another believes: Now fhall any be condemned
by another’s Belief without Proof? Surely, my
Lord, that was never Evidence yet to convict
any onc; fo that their Proof fails in both Points;
for firft, it cught to be confidered whether Com-
parifon of Hands be Evidence in a Cafe of Mil-
demeanor; and next, if it be Ewvidence, whether
you will take it, that the Beliet of a Man that
brings nothing to compare with it, or never
faw the Party write, but has received Letters,
and fays, this is like it, and therefore he believes
it to be his Hand, be good Evidence asa Compa-
rifon of Hands. -

Mr. S. Pemberton. My Lord, they are pleafed
to mention .

Mrv. Sol. Gen. Mr. Serjeant, you have been heard
alrcady, and you are not to reply upon us; or if
you would, we muft be heard hrft.

Mr. 8. Pemberten. I would only fpeak to that
Cale of Sidwey: My Lord, that Cafe differs

from this /of0 Celo, the Writing was found in his
Pof-
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' Poffeflion, in his Study 5 there was the Proof that
nailed him.

Mr. Sol, Gen. You fhall fee how we’ll apply it
and by.
bYMr. A};. Gen. Pray, my Lord, favour me a
Word in this Matter ¢ That there is ftronger and
weaker Evidence no Man doubts 3 but that which
“thefe Gentlemen fay, that in this Cafe there is no
Tvidence, muft needs be a Miftake. If they mean
that it is not fo ftrong an Evidence as is poflible to
be given, I agree with them, 1t 1s not : For if we
had brought three or four Men that had feen them
write this very Paper, and put therr Names to it,
that had been a f{tronger Evidence than this that
we have given 3 but whether we do not give fuch
2 fort of Evidence as may induce the Jury to be-
licve that this 1s their Paper, ard their Hands to
it, we fubmit. They fay, this is fuch a Method
as never was taken 3 but I admire that that thould
be faid by Men of their Experience and Know-
ledge in the Law ; for is there any thing more
ufual, or any other Courfe taken for the Proof of
Hands, than for a Witnefs to fay, He knows the
Hand of the Party very well, for he has often feen
his Hand-writing, or received Letters from him ?
And if you fhew him the Thing that you would
prove to be his Hand, and he fays, I do believe
this to be his Hand, for this Reafon, becaufe I
have had other Things of his Writing : Certainly,
in the Experience of any Man that has praifed,
this 1s an Evidence that is given every Day, and
allowed for Lvidence. For the Cafe of Mr, §/4-
#ey, which your Lordfhip has heard mentioned, it
is certainly very oppofite to this Purpofe ; it is in-
fited upon and pretended, That that was Evi-
dence, becaufe it was found in his Study : But
without all doubt, that would not be the Reafon :
For may nota Book of another Man’s writing be
found in my Study ? And he infifted upon it in his
own Defence : But the Anfwer was, That it thould
be left as the Queftion, Whether the Jury would
believe it upon the Evidence that was given, of its
being his own Hand-writing : And o in this Cafe,
though 1t be not fo ftrong Evidence as if we had
brought thofe that had feen them write it ; yet
Lvidence it is, and whether it be fufficient to fa-
tisy the Jury, may be a Queftion ; but no Que-
{lion, it is good Evidence in Law,

Mr. $ol. Gen. It is a wonderful Thing, they fay,
that fuch Evidence fhould be offered : But truly,
my Lord, it is a much ftranger Thing to hear
Mr. Serjeant Pemberton fay, it was never done be-
fore 5 and then to make that Remard to your Lord-
fhip upon the Cafe of Siduey, which Pl put to your
Lordfhip and the Court asa Cafe, and let him con-
tradict me if he can j and then we fhall {ee how far
it goes. Sidney was indiCted for High-Treafon ;
and the Treafon infifted upon was, a Writing fup-
pofed to be his, it being found in his Study : The
Queflion was, Whether it was his Hand-writing
or no ! There was no pofitive Evidence that it was
his Hand-writing ; there was no Evidence pro-
duc’d, that prov’d it to be his Hand-writing ;
for there was no one that fwore that they faw
him write it; there was nothing proved but
the Similitude of Hands. Ay, but fays Mr, Ser-
jeant Pemberton, it was found in his Study, Will
Mr. Scrjeant Peberton e content, that all the
Libels that are found in his Study, fhall, for that

~ Reafon, be adjudged to be Libels, to be his
\ Hand-wnting, and he to be'a Libeller for them ?

[think he will make a fevere Declaration againft
: V‘OiL. 1V, '

for a Libel
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that, and he would have very good Reafon for i :
Certainly that which was Evidence in one Man’s
Cafe, will be Evidence in another., God forbid there
fhould be any fuch Diftinétion in Law ; and there-
fore I conclude, that this is good Evidence. -

Mr. §. Pemberton, The Court went upon this,
That it was found in his Study, and compared
with Letters and Bills of Exchange produced in
Court, which were {worn to be of his Hand-
writing,

Mr. Sol. Gen, My Lord, I was by all the Time:
for I was ordered to attend him in the Tower 3 and
therefore I can tell what paffed as well as any body.
My Lord, they proved no more as to that Libel,
but only by Comparifon of Hands ; they had no
other Proof in that Cafe, but by comparing the
Hand-writing 5 and that was infifted upon to be 2
mighty fallible Thing: That which they would
have for us to compare, Paper with Paper, it is
true, would make the Proof fomewhat ftronger,
it we could, in fuch a Cafe as this, be able to pro-
duce fuch Evidence: But I appeal to your Lord-
thip, and fhall leave it to the Jury, to confider
which i1s better Evidence ; thefe Men, that have
been produced, that have been converfant with
thefe Lords, and acquainted with their Hand-
writing, and who (as your Lordfhip fecs) are
not willing Men to give Evidence, they avoid
it as much as they can ; and they fwear it all to
be the Hand-writing of the Archbithop of Can-
terbury, as they believe ; which is as far asany
Man can fwear. One fays the whole Body of
the Paper is my Lord of Canterinry’s Hand, and
he knows 1t very well 3 fo that we are not upon a
fingle Name, but a whole Paper that contains ma-
ny Lines 3 and this is as much as can be proved by
any onc that did not fee the Thing written. Then,
my Lord, for the reft of the Company, the Evi-
dence 1s not fo ftrong againft every one of them,
as 1t is againft my Lord Archbithop 5 but is ftrong
enough certainly to convi€t them of what we ac-
cufe them of : And pray, my Lord, what was the
Objettion in Sidney’s Cafe, but what has been men-
tioned here ? ‘That any Man’s Hand might be coun-
terfeited. I remember in that Cafe, there was onc
Mr. WWhartoy, a young Gentleman, then in the
Court, that undertook to the Court, that he
would counterfeit that Hand prefently ; and he that
was to fwear the Comparifon, fhould not know
which was the one, and which was the other 3
which certainly was a ftronger Cafe than this: And
I fee fome of the Gentlemen that are now ftand-
ing at the Bar, who prefled this Matter very
hard aganft Mr. Sidney, and Mr. Siduey loft his
Life upon that Comparifon of Hands; though
Mr. Waarton did teftify how eafy a Matter 1&
was to have a Man’s Hand counterfeited, and
we all know was a2 Man of Value and Quality 4
fo there 1s a Precedent for Mr, Serjeant Pemberton,
that never heard of this Law before, They fay
the proving of Similitude of IHands is no Evi-
dence, unlefs you prove the aCtual Writing 5 what
a Condition then will Eugland be in, when Wit-
nefles are dead ¢ Is it not the moft common Pra-
Ctice that can be, to produce Witnefles to prove
fuch Men are dead, whofe Names are fet as Wit~
nefies to Deeds 5 and they {wear, they Dbelieve
it to be the Hand-writing of thole Witnefles ?
Can there be any greater Evidence of fuch a
Cafe, unlefs it be the Cobfeflicn of the Party
himfelf ? My Lord, we are now only upon read-
ing this Paper. We have been heard, and they

XX 2 have
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have been heard 5 now we pray the Paper may be
read.

Mr. Recordsr. We pray it may be read,

Mr. Serj. Levinz. If your Lordfhip pleale—

Mr. Sol. Gen. We are not to be replied -upon,
Mr. Serjeant. _

L.C. ¥. You have {poke Brother Levinz, and
you have fpoke Brother -Pemberton, and 1 would
willingly hear you what you have to fay 5 but we
muft not have vyinz and revying, for then we fhall
have no End. _

Mr. Serj. Levinz. I would offer your Lordfhip
fome new Matter, which has not been touched up-
on yet, why it is not to be read.

L. C. ¥. What’s that, Brother ?

Mr, Serj. Zevinz., All the Proof that has been
given, whatfoever it amounts to, has been only of
its being written, but no Proof has been given of
its being written 1n the County of ﬂf[fdsﬂaﬁ:;_',
where the Information is laid, and the Matter Is
focal.

Mr. Sol. Genr. Firft read it, and then make your
Objection, |

Mr. Recorde. My Lord, as to the Evidence
that has been given, 1 would only put your Lord-
thip in Mind of one Cafe; and that was the Cale
of Sir Samuel Barncidiffon : And the great Hvi-
dence there, was the Proof of its being his Hand-
writing 3 and that being proved, was {ufficient to
convi¢t him of a Libel ; for they could not be-
tieve Sir Samuel Barnardifion was guilty of making
Libels, unlefs they were proved to be his Hand-
writing,

Sir Rob. Sawyer, He owned them to be his Fland-
Writing.

L.C. ¥, If you do expe& my Opinion in it, whe-
ther this be good Evidence, and whether this Pa-
per be proved or no, Iam ready to give it.

Mr, Fiuch. My Lord, 1 defire to be heard be-
fore the Opinion of the Court be given.

Mr. Sol. Gen. 1f there be not Proof enough to
induce the Jury to believe this is thetr Paper, yet
fure there is enough to read it

Sir Rob. Sawyer. My Lord, we have not been
heard to this yet,

Mr. Sol. Gen, Why, 1s this fic to be fuffered ?

L. C, ¥. Mr. Solliciter, I am always willing to
hear Mr. Finch.

Mr, Sof. Gen. But I hope your Lordihip, and
the Court, are not to be complemented 1nto an
unufual Thing,

Mr. S, Pemberton, It 15 not a Complement, but
Right and Juftice.

Mr., 8ol Gen. Certainly 1t 15 Right and Jultice,
that there theuld be fome Limits put to Mens {peak-
g, that we may know when to have an End.

Sir Reob, Sawyerr, Mr. Sollicitor does miftake the
Right my Lord, for we defire to be heard to this
Point, as not having fpoke to it yet.

Mr. 8¢l, Gen. Pray, Sir, let me make my Ob-
jection to your being heard : For I believe you and
I have been chid feveral Times, for {peaking over
and over the fame Thing,

Sir Rob. Sawyer. This that we now offer, is
not to the fame Point that we have {poken to al-
ready.

Mr. Sol. Gen. We are now fpeaking to the
reading of the Paper, and you have {poken to it
already.

- Sir Rob. Sawyer. If the Court will pleafe to hear
us, we have that to offer againft-the reading of the
Paper, which has not been bffered yet.
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L. C, F. Sir Robert Sewyer, 1'take it, it js4,
the Breaft of the Court to hear when they
and as much as they will, and'whor ‘they wilf .
for if three or four have been heard of a Side ¢4
fpeak what they will, the Court‘may very well d.
pend upon the Learning of thofe three or foyr,
that they fay what can be faid upon the Point, anq
that’s enough ; but if fix or feven defire to Iy
heard over and over to the fame Thing, cortain.
ly the Court may ftop at three or four, if they
will. ’

Sir, Rob. Sawyer. This isa new Cbjection tha
none of us have been heard to yet.

Mr. Finch. My Lord, that which I offer s ng
contrary to the Rules of Law, nor contrary to the
Practice of the Court ; nor was I going any way
to invade that Privilese which Mr. Sollicior
claims of making Objections, and not recciving gn
Anfwer.

Mr. Sol. Gen. What a fine Declamation yoy
have now made ! I never claimed any fuch Righe,
but I oppofe your being heard over and over to
the fame Thing,

Mr. 4! Gen. Pray, my Lord, let’s come to
fome Iflue in this Matter,

L.C. 7. I will hear you 3 but I would not have

you introduce it with a Reflection upon the King’s
Counfel.

Mr. Sol, Gen. My Lord, 1f you impofe that
upon him, you ftop his Mouth ; for fome Men
cannot fpeak without Reflection,

L. C. ¥. On the other Side, pray, Mr. Sollici-
tor, give us leave to hear fairly what they have to
fay 5 for I perceive he cannt offer to fpeak, bur
you prefently ftop his Mouth.

M., Finen Ny Lord, that which I was going
to fay, is another Matter than any thing that has
been yet offered : We fay, that this Paper ought
not to be read 5 for that they are obliged by Law
to prove their Information; and confequently,
having laid a particular Place where the Thing was
done, in the Information they ought to prove
that this was done in that Place. The Evidence
that they have given, is of my Lords the Bifhops
writing this Paper ; and they have laid it t¢ be done
in Middlefex : And this, with Submiffion to your
Lordthip, is locals and they muft prove it to bz
written in Middlefex, where they have laid it, or
elfe they fail :n their Proof. This is another Ob-
jection, which as yet hath not been {poken to.
That 1f there be a Proof of their Fand-writing,
yet there is no Proof where that Hand was writ-
ten 3 and therefore they are not yet got {o far, as
to have 1t read againft my Lords.

Mr, At Gen. For that Pomt, my Lord, we
fay, This would have been as properly faid after
the Paper had been read, when they come to make
Objections againft our Proof, by way of Defence
And, with Submiffion, 1t had bzen more proper
then, than it 15 now: For what are we now do-
ing ? My Lord, we ate proving that fuch a Pa-
per was fubferibed by my Lords the Bifhops 3 and
Sir  fobn Nicholas gives you an Account, that he
had it from his Majefty at the Council ; and
that certainly is in the County of Aiddlefex 5 and
it will €oncern you to prove that it was written
elfewhere, *

Mr. 8. Peinberton. That’s very. well Mr, Attor-
ney ; fure you do not think as you {peak !

Mr. Ai. Gen. Here is a paper compofed and
written by .you, that Sir Fobu Nicholas fays he
had from his Majefty : -How be came by it, 1

| fiippofe
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fuppofe you will tell -us by and by. 'This is your
Hand-u'rriting, chat I think we have .proved fuffi-
ontly » this is found in the Cotinty t;{ Middlefex,
1nd vou come and tell us, that we muft prove that
;g“:va}r:written in the County of Middlefex ; and it
:s taken to be written where 1t was found, unlefs

vou prove the contrary. e .
* Mr S. Pemberton. That’s pretty Doctrine'indeed,

and very fiew. o
Mr. Sol, Gen. My Lord, here’s an Objettion
made too timely : We are now upon reading of

this Paper 5 and the Queftion 1s, Whether it fhall
be read, or not be read ? -Surely we have given
Evidence enough to induce the Court to read it
and it is another Queftion, that will come time
enough afterwards, where it was written ?

L. C.¥. Truly, I do notthink ij: was proper for
you to ftand upon the Place where it was written as

¢l
! Mr, §. Levinz, When we are upon an Informa-
tion of a Fa&t in Middlefex, will you hear them
give Evidence of a Faét in Yordfbire ?

Mr, Sol. Gen. We are not to be driven by thefe
Gentlemen 3 we are to be directed by the Court,

L. C. 7. I think truly it s yet too early to make
this'Objcﬂion.

Mr. S. Penderton. Surely, my Lord, this 13
our Time to oppofe the reading of it, as not
proved.

Mr, Jult. Powell, Mr. Sollicitor, I think you
have not fufficiently proved this Paper to be fub-
{cribed by my Lords the Bifhops.

Mr. Sofl. Gen. Not to read 1t, Sir?

Mr. Juft. Powell, No, not to read it ; it is too
flender a Proof for {uch a Cafe. I grant you, in
Civil Aétions a flender Proof is {ufficient to make
out a Man’s Hand, by a Letter to a Tradefman,
or a Correfpondent, or the ltke ; but in Criminal
Caufes, fuch as this, 1f fuch a Proof be allowed,
where 1s the Safety of your Life, orany Man’s
Life here ¢

Mr, Sol. Gen, We tell you a Cafe where it was
allowed ; and that 1s Mr. Sidney’s Cafe; a Cale
of Treafon, and printed by Authority: We
tell you nothing but what was dome tother
Day. '

L, C. 7. I tell you what I fay to it: I think
truly there is Proof enough to have it read, and
I'am not afhamed, nor afraid to fay it; for I
know I fpeak with the Law. Say what you will
of Criminal Cafes, and the Danger of People’s
Lives, there were more Danger to the Go-
verndment, if fuch Proof were not allowed to be
goed.

Mr. Juft. Powell. I think there is no Danger to
the Government at all, in requiring good Proof a-
ounft Offenders.

L.C.}. Here’s my Lord Archbifhop and the
Bithop of St. Afaph, . and my Lord of Ely, their
Hands are proved:: It is proved to be my Lord Arch-
bithop’s Writing by Mr. Broekes, and he proves
my Lord of Ely’s Hand by Comparifon, and fo my
Lord of St. Afapk’s, Now, Brother Pentberton,
there’s an Anfwer to your Objeftion, it being
proved that it is all my Lord Archbifhop’s Hand.
Then they come and fay, we’ll prove the Hands of
the oth?rs by Comparifon ; and for that they bring
you Witnefes that fay, they have received Letters
from them, and feen their Hand-writirig feveral
Umes 3 and comparing what they have féen with
this very Paper, fays the Witnefs, 1'do believe it
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to'be his‘Hand, 'Can thete be a greater Evidence,
or afuller?

Mz, S. Pembérton. Admit it be a full Evidence
againft my Lord Archbifhop, 'whdt’s that to'the
reft ? There’s no Evidence agdinft theri.

Mr. Juft. Allybone. Brother Pemberton, as to
the Objeétion you muke of comparing of Hands,
it is an Objection indeed, T do agree ; butithen
confider the Incorivenience which you and M.
Pollexfen do fo 'miuch infit upon: If-a Man
fhould be -accifed by Comparifon of Hands,
whereis he ? He is in a lameishle'Cafe 3 for -his
Hand may be fo counterfeited, that he hirhifelf
may not be able to diftinguith it. But then you
do not confider where you are on 'the other Side :
That may be an Objetion i Matters of Fad,
that will have very little Weight, if compared
and fet altogether: For, on the other fide, whete
fhall the Government be, if I will make Libels,
and traduce the Government with Prudence and
Difcretion, and all the Secrecy imaginable? Il
write my Libel by my felf, prove it as you can;
that’s a fatal Blot to the Government; and -there-
fore the Cafe is not the fame, nor is your Do-
ctrine to pafs for current here, becaufe every Cafe
depends upon its own Faét. If1 tzke upon me
to {wear I know your Hand, the Inducements
are to my flf, how I came to know it, fo asto
{fwear it. Knowledge depends on Circumftances:
I {wear that I know you, but yer I may be under
a Miftake; for I can have my Knowlzge of you
no otuer Way but from the Vifibility of you,
and another Man may be fo like you, that there
s 2 Poflibility of my being miftaken; but cer-
fainly, that is Evidence, good Evidence, Now
here are feveral Genclemen that {wear as to my
Lord Archbithop’s Hand-writing : I do agree, as
to fome of the others, that the Eyvidence isnot fo
ftrong ; for what that Man faid, that he did be-
lieve it was rather fuch a Lord’s Hand, than that
which went before, or that which came after,
it is of no Weight at all, and {o fome of the
others ; but it 1s pofitively proved againft my
Lord Archbithop and one or two more; fo
that that’s enough to induce the reading of this
Writing.

Mr. Juft. Holloway. Good my Lord, let me
give my Opinton,

L.C. ¥. Ay, with all my Heart, Brother,

Mr. Juft, Holloway. My Lord, Ithink as this
Cafe is, there ought to be 2 more ftrong Proof ;
for certainly the Proof ought to be ftronger and
more certain in crimipal Matters,. than in civil
Matters : In civil Matters, we do go upon {light
Proof, fuch as the Comparifon of Hands, for
proving a Deed, ora Witnefs’s Name, and a very
{mall Proof will induce us to read 1t 5 but m cri-
minal Matters we ought to be more ftrict, and re-
quire pofitive and fubftantial Proof, that is fitting
for us to have in fuch a Cafe ;3 and without better
Proof, I think it ought not to be read.

L. C. ¥. You muft go on to fome other Proot,
Mr. Sollicitor ;5 for the Court is divided in their
Opinions about this Proof, S

Mr. Sol. Gen, Then, my Lord, we will come
to the Confeflions of iy Lords the Bifhops ; and I
hope that will be believed by all Mankind. '

Mr, At Gen, Truly, my Lord, we did forbear
that Evidence, and would not have proceeded
this Way, if we had had fair Play on the other

Side. _
Sir Ro-
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Siv Robert Sawyer. Mr. Attorney, give us Leave
to defend our Clients all the Ways we can: 1
think we do nothing but what is fair 5 the _Court
you fee is divided, therefore we did not without
Reafon infift upon it.

L. C. ¥. You muft go on as you can, for they
will put you upon it.

Mr. At Gen. Swear Mr. Blathway!,

- " [Mr, Blathwayt {worn.] '

Mr, Sol. Gen, Pray hand the Writing to him.

[The Writing fbewon 1o him.]
. Mr. Sal. Gen, Have you feen that Writing for-
merly, Sir?

Mr. Blathwayt. Yes, Sir.

Mr. Sol. Gen. What did you hear my Lord
Archbifhop fay about that Paper?

Mr. A, Genr. And the reft of my Lords the
Bithops ¢ *

Mr. §ol. Gen. Fuelt we'll afk, as to my Lord
Archbifhop; Did he own it to be his Hand-wri-
ting ?

I%Ir. Blatlrwayt, My Lord, 1 believe this to be
the Paper that my Lord Archbithop did own to be
fubfcribed by him.

Mr, Sol. Gen. When was it owned by him ?

Mr. Blathw: yt. On the Council-day, the $th of
this Month,

Mr. Sol. Genn. Where was it owned 7 becaufe we
would obviate that Objection of the County,

Mr. Blathwayt, It was at the Council-Table at
IV hitehall.

Mr. Sol. Gen. What fay you to the Bithop of
St. Afaph 2 Did he own it?

Mr. Blatbwayt, Yes, all my Lords the Bifhops
did own it.

Mr. 8ol Gen. Name them particularly, What
fay you of the Bithop of Ely ?

Mr. Blathwaeyt, In the fame manner, my
Lord.

Mr. §of, Gen. The Bifhop of Chichefter ?

Mz, Blathweyt. In the fame manner.,

Mr. 89/, Gen. The Bithop of Bath and W7ells.

Mr. Blathwayt. Yes, my Lord.

Mr. §ol. Gen. The Bifhop of Peterborongh ?

Mr, Blatlrwayt, Yes, my Lord.

Mr, Sol. Gen. And the Bifhop of Briffel ?

Mr, Blathwey!. Yes, my Lord.

Mr. Sol. Gen. So, we have proved they all
owned 1,

Mr. Jult. Holiszoay. Could not this have been
done at firft, and faved all this Trouble ?

Sir Rob. Sazwyer. Have you done with Mr. Blazh-
wayt, Mr. Attorney, that we may afk him fome
Queftions ?

Mr. A, Gen. Afk him what you will,

Mr. 8. Pemberton, Pray Mr. Blathwayt, upon
what Occafion did they own it ? You are fworn to
tell the whole Truth : Pray tellall your Knowledge,
and the whole Confeffion that they made.

Mr. Blathwayt. My Lord, I am called here by
a Subpena to anfwer on Behalf of the King ; my
Lord, Iam ready to do my Duty, and I beg of
" your Lordfhip that you would pleafe to tell me
what is my Duty ; for whatfoever 1 {hall anfwer, I
fhall fpeak the Truth in.

Mr. S. Pesberton. There is nothing defired, but
that you would fpeak the Truth,

. Mr. Blathwayt, My Lord, 1 am eafily guided by
your Lordfhip what I ought to anfwer to.
L. C.F. What is it you afk him, Brother Pes-
berton ?
M. S, Peiiberion, We defire Me., Blatkwayt to
X

tell the whole Difcourfe that pafled at the Council;
when he fays my Lords the Bithops own’d this Paper,

Mr. §ol, Gen. ‘That’s a very pretty Thing ip.
deed |

L.C.J. Look you, Mr, Blathwayt, you muf
anf{wer them what they afk you, unlefs it be 3y
enfnaring Queltion, and that the Court will take
Care of. .

Mr. Blathwayt. If your Lordfhip pleafe to afk me
any Queflion, I fhall readily anfwer it.

L. C. ¥. You muft anfwer them.

" Mr. 8. Pemberion, We afk you upon what QOc.
cafion they came to own their Hands 7 What Dif
courfe was made to them, and what they anfwered 3

Mr. Blethwayt. My Lord, 1beg your Lordfhip’s
Direétions.

L. C. . Come tell it, Sir.

M, Blatlrwayt. My Lord, the Occalion was this:
This Paper was read in Council, and I had the
Honour to read it before the King 3 and it hav-
ing been read before his Grace the Archbifhop,
and my Lords the Bifhops, they were afked whe-
ther they did own that Paper, and, my Lord, they
did own 1.

Sir Robert Sawyer, Mr. Blathwayt, was that the
firft Time that my Lords the Bifhops came in? .

Mr. Blathwayt. Sir, I was not afked that Que.
{tion,

L.C.¥. What would you have, Sir Rebert
Sawyer ¢

Sir Robert Sawyer. We would have an Account
what paffed at the Council.

L. C. . Would you have all the Difcourfe be-
twixt the Council and my Lords the Bifhops ?

Mr. §. Peinberton. All that relates to their Acen-
fation, my Lord ; their whole Confeffion, and what
was {aid to them.

Mr, At Gen. Do you think, Mr. Serjeant, that
when we call 2 Witnefs, you are at Liberty to ex-
amine him to every impertinent thing ?

Mr. 8o, Gen. My Lord, we defire they may
only afk reafonable and proper Queftions.

M. §. Penberton. Mr, Sollicitor, he is fworn to
anfwer, and tell the whole Truth, and thats all we
afk of him, |

Sir Rob. Sawgyer. Sir, 1 will afk you a phin
Queftion upon your Qath; Did not my Loxd
Archbithop, and the reft of my Lords the Bifhops,
at firft refufe to own it, or to anfwer whether it
were their Hands or not ? ~

Mr. Sol. Gen. That is not a fair Queftion Si
Robirt Sawyer 3 *tis a leading Queftion,

Mr. §. Penberton. ThenTask you in fthort, What
did they refufe ? I am fure that is a fair Queftion;
for God forbid that any fhould hinder the King's
Evidence from telling Truth,

Sir Robert Sawoyer. And God forbid that half
Evidence fhould condemn any Man,

L. C.¥. God forbid the Truth fhould be con-
cealed any way.

Mr. §. Pemberton. Pray, Sir, when they were
firft asked, whether that was their Hands or not,
what Anfwer did they give ?

Mr. Blathwayt. Sir, 1 have begg’d the Favour
of my Lords the Judges to tell me what I am w0
an{wer, and what Qucftions are proper for me to
anfwer to.

L. C. ¥. You muft anfwer any Queftions that
are not enfnaring Queltions.

Sir Robert Sawyer, Mr. Blathwayt, you are upon

your Qath to teftify the Truth, |
Mr. Blath-
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M. Blathway!. Siry Iam not acquainted with
‘he Methods of Law I delie my Lords the
Judges would inftruct me. |

Mr. JUﬂ‘ /z’/é‘&'ﬂ?fﬂ. Anfwer to the Queﬂ:mn that

k. vou.
th?,_az. ; We cbferve what they ask you; we'll

lee Care that they ask you nothing but what they

fhould. '
Mr. Blatbwayt. 1 defire the Queftion may be re-
peated.

Mr. S. Pemberton. When they were firlt asked
£ it were their Hands, what Anfwer did they give

» King ?

Illfi‘flr. E!ﬂ/b:wzy!, His Grace the A{'chbiﬂmP and
my Lords the Bifhops, at firft did not imme-
diately anfwer whether the Paper were theirs or
no.

Mr. 8. Peiiberton. What did they fay 2

Mr. Blathwayt, They faid, they did humbly
]u)p*.: ii" th{:y Were put to nnfw::r, no Advantﬁge
fhould be raken againft them.

Mr, S, Pemberton, What did they fay farther at
dut Time concerning his Majefty’s Pleafure ?

Mr, Sol. Gen. That’s a leading Queftion, Mr.
Serjeant Pembertes 5 you cannot leave your Way of
Lading Witncffs, | ‘ |

My, S. Peinberion, It is a very ftrange thing 3 if
we ask 2 Queftion that’s general, that’s excepred
o3 1f we ask any Queflion in particular, then
they find Fault with us, thatitis a Jeading Que-
flion 3 fo that we can never ask a Queftion that
will pieafe them. Pray Mr. Blatbway!, what did
they iy conceraing the King’s Pleafure, whe-
ther they wourd aafwer if the King commanded
them P

Mr. 8. Trinder. Flow can it be material what
they fud 2

T % 1

L. C. 7. It 1s materal that 1t fhould be asked,
and that 1¢ fhoald be anfwercd.

Mr, §. Levinz., You are to tell the whole
Trath, S, Pray tell us what did my Lords the
B.thops fay about fubmitting to the King’s Plea-
{ure ¢

Mr. S¢l. Gein, What is that to the Purpofe ?

Mr. Pollerfen. Mr, Sollicitor, his Qath is to tell
the Truth, and the whele Truth, and therefore he
muft anfwer my Qucftion.

LIr, 8. Pemberteir. You are mighty loth, Mr,
Sollicitor, to let us hear the Truth @ I would not
willingly lead him in any thing; and I cannot fee
that this is any leading Quetticn, unlels his Oath
oe againft Law, which fays he is to tell the whole
Truth,

Mr. 4. Goa. My Lord, T do bee your Lord-
fhip’s Favour of @ Woyd in this Thing. It is cer-
tun, 1f they ask any ching that fhall rake off the
Uvidence that was firft given, that it is not
true, I cannot oppofe it; but if they ask Que-
fuoss only to enflame, and to poffefs People with
toolifh Notions and ftrange Conceits, that is not
to the Fact that we are now trying —-

St Robeit Sazwyer, *Tis only to have the Truth
out thiat we co It.

Mr. §. Pewberton. There 1s no body here that

*1
will be enflamed, Mr. Attorney 5 I have asked a
Lur Queftien, the Court has ruled it fo.

Mr. Blathzays. 1 flall readily anfwer any Que-
ttion that the Court thinks fit.

Mr. §. Peisberion. Sir, by the Oath you have ta-
ken you are to rell the whole Truth.

L.C.¥. Ishe to tell you all that was done at
the Council-Board that Day ¢
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M. 8. Pemberton. No, my Lord, only what
paffed there abour my Lords the Bifhops Confeflion,
the whole of that Matter.

Mr. Blathwayt. There has bezen fo much faid be-
tween the asking of the Queftion and this Time,
that I defire it may be repeated, that I may know
what to aniwer to.

Mr. 8. Pesisberton. 1 ask youin fhort, Sir, What
did my Lords the Bifhops fay at the Time of their
appearing in Council concerning the King’s Plea-
fure, whether they fhould anfwer or not ¢

Mr. Blatbwayt, The firlt Time my Lords the
Bifhops came into the Council, they were asked
the Queftion whether they did own that Paper;
they did immediately anfwer, ‘They humbly
hoped, as they ftood there as Criminals, lus Ma-
jefty would not take the Advantage againft them,
but however they would obey his Majefty’s Com-
mand.

Sir Robert Sawyer., Were they commanded to
withdraw ¢

Mr. Blaibweyt. Yes s thereupon they were com-
manded to withdraw, which they did.

Mr. 8. Peinberton, When they came in again,
what Queftions were asked them !

Mr. Blathwayt, They came in feveral times,
more than twice, I have reafon to remark this,
that they did fo: Do you mean the fecond Time,
Sir ¢ |

Mr. S.. Pesiberton. Yes, Siv.

Mr. Blathwayt, The fecond Time they feemed
unwilling to own the Paper,

Sir Robert Sawyer, And what did they do the
third Time ?

Mr. 8. Peinberton. But firft let us know what
more was done the fecond Time.

Sir George Treby. How was that Unwillingnefs
of theirs overcome?

Mr. 8. Peiderion, When they exprefs’d their
Unwillingnefs, what did they fay farther ¢

Mr. Blatbwayt. If 1 remember right, they faid
as they did the frft Time, they humbly hoped
his Majefty would not take Advantage againit
them,

Mr. S. Pesberton, Then what did they fay the
third Time ?

Sir Robert Sawyer, Pray were they asked whe-
ther they publifhed it ?

Mr. Blathwayt. As to the publithing it, it was
laid before them, and I think they were asked the
Queftion, whether they publifhed it ?

Sir Robert Sawyer, And what Anfwer did they
make r

Mr. Blathwayt. T remember his Grace, and my
Lords the Bifhops, did not own they had publifhed
it, but they dented ir. _

Sir George Treby. After they difcovered therr
Unwillingnefs the fecond Time, what followed
nexe ¢

Mr. Blathwayt. They did withdraw after the

{econd Arctendance. _
Mr. S. Leving., But what was faid to them ?

Was that all that was faid to them the fecond
Time ?

Mr. Blatbwayt. T have faid two Things already,
that they were unwilling to anfwer, and that they
dented the publifhing, _

L. C. . Thisis a ftrange Ufage of a Witnefs;
to put him to tell every thing that was {aid. ‘

Mr. S, Peuwberten. 1 would ask you this Que-
{tion, Sir. When they came in the fecond Time,

whether they did defic to know if it were
3 hig



