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his Breeches, and his Hat, but could find no Pins

about him.

Mr, Serf. Fenner.
Time you were there,

Webb, No, my Lord.

Mr. Serj. Fenner. Did he vomit ?

Webb, Yes, 1 went to him on Thurfday Morn-
ing, and he had a hufky Cough, and I thought
he would have been choak’d 5 and at laft he mude
a Crumb of Spittle out of his Mouth, and there
were three Pins came from him in the Spittle, as
rufty as if they had lain in & Ditch feven Years.
About Saturday following, he had I belicve four
Pins more came from him; I took them, and I
think the Hands of Man could not join them as thefe
Pins were. On Sabbath-day in the Morning, a Gen-
tleman came and defired him to go to Church with
him, and defired him todrink a Pintof Ale, but he
did not drink half; and about five a-Clock in the
Afterncon came Mr. Sutton the Apothecary, and 1
ftay’d with him till {ix on Monday, and heard nor
a Word from him,

Furyman, What People came in to fee this Fel-
low while you watch’d him?

Keeling. No Man, Woman, or Child came to
him the Time I was there, but only that Swuday
Night that my Mafters were there, and I faid, you
do not put him here to ftarve him; and they bid
me afk him if he would eat any thing ; if he would
eat any thing, he might have it.

Mr, Conyers. Did not you ufe to carry him out
fometimes ?

Keeling. We ncver carried him out,

Mr, Conyers. Jult now you faid he was out on
Sabbath-day.

Keeling. Yes, but never otherwife.

Mr, Broderick. Was he in a Ground-room, or
up Stairs ?

Keeling, e was in a Ground-room.

L. C. . Holt. Werc there any Windows in it ?

Keeling, Yes,

L. C. F. Holt. Was there any Cafement ?

Keeling, Yes, there was.

Furyman, We defire to know of this Witnefs,
whether he never was afleep in that Time while he
watch’d with him?

Keeling. No, I fat juft at his Head. 1 flept in
the Day-time,

L. C.'f. Holt. You that watch’d with him in the
Day, did you not fleep all Day ?

Bridges. No,

L. C. f. Holt, How came you to concern your-
felf in this Bufinefs? Are you one of the Mafters
of the Parifh ?

Webb, No, I am not; but it was my Turn to
be Overleer, and his Mafter {poke to me to fpeak
to the Church-wardens; and I did, and they faid
they would not put the Parilh to the Charge, but

do 1t themfelves.
L. C. }. Holt, What Trade are you?

Did he eat or drink all the

IWebh, A Lighter-man, my Lord. -
Dell fivorn. S
Mr. Serj. fenner., Do you know-this Richard
Hathaway?
Dell, Yes.

Mr. Serj. Fenner, How long have you known

him ? _

Dell, Iiver fince he was an Apprentice,

M. Sery, Fenner, Did you know him two Years
ago?

Dell, Yes.

Mr, Sexj. Fenmer. What Conditionwas he in then?
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-Dell, 1 was at the Affizes at Guilfprd——-.

My, Serf. Fenner, What did you know of him
before that Time ? 3

Deil, I took no notice of fuch Things.

Mr. Sery. Fenner. Can you fay any thing of him?

Dell. 1 can fay, that the Night before he was be.
fore Sir Thomas Lane I watch’d with him, and he
went to Stool, and his Excrements there was o
Lump of Hair, loofe Pins, a Stump of a Nail, halfz
Nut-fhell, and two or three Picces of Stone.

Mr, Serj. Jenner. And this you faw?

Dell. 1 {aw him in a very deplorable Conditjop.

L. C. 7. Ilt. How? In what Condition?

Dell, This is all Ihaveto fay.

Mr. Sery. Fesngr. What do youeall a deplorable
Condition ? |

Dell. He lay n fuch a Condition as if he were
dumb; and if he was not, I believe he is the areateft
Villain in the World,

L. C. ¥. Hdt. How do you know thofe Fxcre.
ments came from him ?

Dell. 1 was one of the three Men that watchd
with him that Night. We had two Chamber.
pots ; thele Things were m the firlt Stool, and
when he had the fecond Stool, he It on the Pot,
and when he had done, we look’d, and there was
nothing 1n It.

L. C, ¥. Holt. And were thefeThings in the frft?

Dell, Yes, in the firfts in the other there was
nonc, And there were twenty Neighbours more
that faw them.

Mr. Serj, Fenner. Was Bean there ?

Dell. Yes, he was there.

Mr. Serj. Fenner. Mr. Beun, wasthisfo?

Beun, Yes.

- Mr. Seiy. Fenner. Did you help watch with him?

BLenn, Yes,

Mr., Serj, Fenner. And are you fure thofe Excre-
ments came from him ?

Beun, Yes, 1 am fure,
a naked Sword.

tir, Serj, Femner. Why did you ftand over him
with a naked Sword ?

Benn., Becaufe People faid he was bewitch'd,

L. C. ¥, Helt. Who employed you to watch
with him ?

Benn. I went into the Houfe, and I told his
Malter, if they would watch him in the Day, I
would in the Night.

Powe! called,

Mr, Serj, Jeuner, What do you know of this
Matter ?

Powel. This Man and [ went up one Night—

M. Sery. Fenner. When?

Powel. Iebruary was Twelve-month, We went
up and look’d upon him, and he lay as one dead,
and he did not wag his Eyes; and prefenty he
heok’d his Neck abou: in fuch a manner that I
thought he had broke ity and he foamed, and we
took the Foam from his Mouth, and in it were five
Pins, the crookedeft Rams-horneft Things, that I
believe no Man could do them fo.

Mr. Serj. Fenner. That was one Nighe, did you
{ee the fame at any other Time?

Powel. Yes, Sir,

L. C. ¥. Holt. But you did not fee them come
from him?

[fo'wd. 1 took 1t from his Mouth, and they were
rufty,

L. C. ¥.Holt: How fhould they be rufty ?

Mr. Serj. Fenner. The Stomach will make them

rofty,  Call Madam Davergors ((fhe wiiei i
J\!}r:.'d i

I ftood over him with
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Madam, pray give my Lord and the Jury an Ac.
count what you know concerning Richard Hatha-

WY when he came to your Houfe, and how he
was managed there.

Mrs. Davenport, My Lord, one Saturday T ac-
cidentally went to Dr, Hamilton's to vific his Wife,
nd 1 faw with the Doftor this Fellow’s Mafter
ftanding there ; and I perccived he was come to
defire the Doltor to perform a Promife he had
made to him formerly——

L.C.%¥. Holt. Was this before the Trial, or
after ?

Mrs, Davenport, Tt was after the Trial. T came
accidentally to the Doftor’s, and faw the Iellow’s
Mafter with the Dodtor,

L. C. §. Holt. Was the Fellow there himfelf?

Mrs. Davenport. No, my Lord, [ never faw
him there, But ftanding there, I perceived him
expefling the Doctor to make good a Promife he
had made him about this Fellow. I found the
Doftor demurr’d upon 1t, not knowing where to
put him. At laft, fays he to me, Mrs, Davenport,
will you let me have a Garret in your Houfe?
Dottor, fays I, you fhall have my whole Houfe at
your Service, if you have Occalion foric: I thought
nothing of this Fellow, till the Doétor told me it
was for him.  And the Doctor told me he fhould
come that Night, Says the Fellow’s Maller, I
will not fend a Bed, that the Doctor may be fa-
tisfied there 1s no Cheat.  And the Dottor, to pre-
vent any Cheat, delived me to go and buy an old
Bad, So I went and got a Bed in Losug-laie, and
at Night he was brought by his Mafter and fome of
his Neighbours,  And truly I was furprized when [
faw litm, he feemed very weak.

Mr. Serj. Feaner. What did you do with him?

Mrs. Davenport, They faid he had Fits, and I
found I muft take other Meafures with him than I
thoughtof, His Mafter defired he might be fearch’d ;
and my Son and two Men more fearch’d him,  So
he went to Bed, and was watch’d with that Nigh,
and in the Morning he was ftruck blind.

L.C. ¥ Ihit. At your Foufe ?

Mrs, Davenport. Yes, my Lord.

Mr, Serf. Ferner. Did you appoint any Perfons
to watch with him ?

Mrs, Davenport. Yes.

Mr. Serf. Feaner. Did you watch with him
yourfelf ¢

Mrs, Davenport, Yes, feveral Times.

L. C. ¥, Hst. Yow long at a Time did you
watch with him ? ,
_]Mrs. Davenport. But one Night at a Time my-
feif,

L. C. ¥. Holt, When you did watch with him,
did you watch the whole Night ?

Mus. Davenport. Yes, feveral Nights; and this
Gentlewoman or mylelf took care of him always,

Mr. Sery. Fenuer. What did he eat or drink
while he was there ?

Mrs, Davenport, Nothing,  As for his Fafting,
the Doltor gave me a grear Charge, and faid he
knew I would do it

Mr. Serj. Fomner. Al the Time you watch’d
with him, you fay he did neither eat nor drink.

L. C. . Holt. How many Nights did you watch
with him in the feventeen ?

Mrs. Davenpeit. But two.

L. C. ¥. Holt, How many Days?

Mrs. Davenport, Every Day.,

L. C. 7. Helt, Did you watch with him every
Day yourtelf,
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Mrs, Davenport. Either mylelf, or this Woman,
or the Servant, or my Son Davenport, He isnow
gone to Sea. My Lord, T do not tell you I kept
him in the Garret all this Time.

Mr. Sery. Jenier. When you left him, who re-
liev’d you 2 ,

Mrs. Davenport. This Gentlewoman, or my
Servant,

Mr, Serj. Fenner. What is that Gentlewoman’s
Name?

Mrs, Walker. Walker.

She was fworn,

Mr. Serj. Fenner. Mrs, Walker, did you watch
with him 1n this Place?

Mrs, Walker.” Yes.

Mr, Serj, Fenner. Did he eat or drink while he
was there?

Mrs, Walker. He did neither eat nor drink.,

Mr. Conyzrs, How often was it that you watch’d
with him ?

Mrs, I7alter. 1 cannot tell whether ‘one or two
Nights.

L.C. 7. Holt. 1 wounld be fatisfied in fome
Things. Is that Davenport you fpeak of your
Son ¢

Mis. Daveipoit. Yes, my Lord, He is now
gone to Sex,

L. C. F. Helt. How long has he been gone tg
Sear

Mrs, Daveiport. But a Week.

Mrs. Dorman fuoern.

Mr, Serj. Feimer. Mrs. Dormair, did you watch

with this Man at Mrs., Davengpert's

Mrs, Dorman. Yes.
Mr. Serj. Feimer. Within the feventeen Days

that he was there, did he eat or drink ¢

Mrs, Doiman. No,

Mr. Phipps. Ilow many Nights or Days did
you watch with him ¢ o

Mr.} Serj. Fenser, Give an Account of the Time
when you watch’d with him, and no longer.

Mrs. Dorsan. Two Nights, and every Day.

L. C.¥. Holt. He might have cat, and you not
fee him, might he not? |

Mrs. Dorman., But the Time 1 faw him, he did
neither eat nor drink.  And he made Water, and 1
believe five times more came from him than he took.

Mis, Dean fuorn. :

Mr. Serj. Fensicr. Mrs, Deain, do you know
Richard Hathaway ?

Mrs. Dean. Yes.

Mr, Seip. Femmer.
him 2

Mrs. Dean. Not till he was at Madam Daveir-
pOres.

Mr. Serj, Fenier. Was you there all the feven-
teen Days ¢

Mrs. Dean. Not all the Time. I fat up with
him two Nights,

My. Serj. Fenier. Who fat up with you?

Mrs., Dean. Madam Davenport.

Mr. Serj. Fenner. \While you were there,” did he
cat or drink ?

Mrs., Dean. No. .
M. Serj. Fenner, Call Dr. Hamilton.. (Ile was

fwoin). Dolor/pray give an Account of what
you know concerning this Richard Hathazway.

Dr. Hamilion. My Lord I have very little to fay
upon my own perfonal Knowledge, But happen-
ing to be at Sir Thomas Lane’s when he was brought
before him, I heard what pafs’d, and I defired
Sir Thomas to let me try his Throat, - and I did_try

S{f{ 2 - it:.

How long have you known

»
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it, and found nothing amifs, But at laft I found
there was nothing to be depended upon, for there
are abundance of Legerdemain Tricks, therefore
his vomiting Pins, and other Actions, were not to
be trufted to; and therefore there was nothing to be
depended on but his Fafting s and if you would
difcover whether he be an Impoftor or no, he muit
be lock’™d up in 2 Room for a Fortnight, and
watch’d, And then I faid to the Fellow’s Mafter,
for my Curiofity, If you pleafe, I will lock him
up n a Room a Fortnight, and I {hall find out
whether he counterfeits or no. And he came to
me afterwards, and fuid, Dotor, you promifed you
would make this Trial of my Man, I did fo, fays
I, and if I can I will. I had Thoughts of putting
him in the Garret 3 but then I confider’d, if 1 thould
put bim 1n the Garret by himfelf, he might die.
But at the fame time Mrs. Davenport happen’d to
come to my Houfe; and I faid to her, I dare truft
you with an Experiment, for I believe he is an Im-
poftor ; and I defired her to let me have her Garret
to put hin in, and fhe confented.  And I defired
her cither to go herfelf, or fend to Losg-lane, and
buy Things for him; and that the fhould ftrip him,
and {ee that nothing may be about him to hide Bread
or any thing elfe in3 and, faid I, let none come to
him, and letone or two of your Family fit up with
him every Night. And fhe promifed me fhe would.
Accordingly fhe bought a Bed for him and other
Things, and he was fent to her; and the next Day
they fent me Word that he had {trange kind of Mo-
tions 3 but I faid, there is nothing to be depended
on as to thefe Things; but I would fain know whe-
ther lie fafts or no. I have heard of many that have
fafted many Weeks, but they have taken Water, or
{fome fuch thing, which, tho’ they are very weak
things, yet may keep one alive; but none can live
without taking fomet\)ﬁng: And 1if he fhould live
to the Ind of the feventeen Days without eating or
drinking any thing, 1 fhould have fomecthing to
take hold of.  They told me—-—

My, Sery, femrer. That 1s no matter what they
told you. Did you [ee him afterwards?

Dr. Hamilton. 1 was mightily toncerned for the
poor Creatare when 1 faw him at Sir Thomas Lane's ;
and I was willing to try him,

Mr., Serj, Femner. Did you fee him after that ?

Dr. Hamilton, Yes, when he was blind {or feve-
ral Days. And I'fent to Dr. Maitin, and defired
the Favour of him to call upon me; and I faid----

My, Serj. Fenner, Did you {ee him after he had
been at Madam Daveipors's?

Dr, Hamilton. Yes.

M. Serj. Fenner. Did you fee him while he was
there ?

Dr. Hamilton. Yes, "The thing that I depended
upon was purely his Fafting, I faw him myfelf
feveral times, and I could not believe but that he
had eat, becaufe his Pulfe were ftrong 5 that was
one Reafon that I thought he mufk eat.

Mr. Serj. Jenner. Did you fee him the laft Day
of the Fortnight?

Dr. Hamilton. 1 was jult going to Dinner when
Dr. Masin came tome; and I faid to him, Dottor
Martin, let us try every thing : Will you go along
with me to him? Says he, if T go he will fall in
. Paflion.  But after I had dined I went, and en-
. uired about him, and they told me he had
ange Motions.

RNy, Broderick, You fay you reject every thing
pt that of his Fafting,
cxcer, Hamilton, Yes.
D
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L.C. 7. Holt. Dotor, do you think it is pofii-
ble in Nature for a Man to faft a Fortright 2

Dr. Hamilton. T think not, my Lord.

L.C. 7. Hot. Canall the Devils in Hell hely a
Man to faft {o Jong ? "

Dr., Hamilton, No, my Lord, I think not; and
that made me to fufpedt him.

Mr. Phipps. Do you think the Pulfe of a2 Man
can be ftrong when he has fafted cight Days ?

Dr. Hamilton. 1 think not.

Sir Thomas Lane called aud ficsrn,.

Mr. Serj, Fenner. Siv Thomas, be pleated to tell
my Lord and the Jury what you know of this Man,

Sir Tho, Lane. It was above a T'welve-month
ago that his Malter brought & Woman before me,
upon Sufpicion that fhe was a Witch, and that fhe
had bewitch’d bis Man; but there having been a
Trial, I fhall wavethat. I encuired what kind o
Life he had lived 5 and his Mait:1 1200 he Dad be
haved himfelf very civilly, and cove bhimoa ver
good Character. He told me how wrivvesdy -
had been affi¢ted, and that he had Lon Ny or £
ven Months in the Holpital, and had fatcd 1 ovos
while, above eight Weeks, and had voided and vo-
mited Pins; and two Witnefles {wore to Chains of
Hundreds of Pins that came from him in his Excre-
ments. And 1t feems they had a Fancy that feratch-
ing Sarah Morduck would give him Relief, and they
were earneft with me that I would command this
Woman to be ferateh’d s and T appeal to them,
whether I did not vefule . 1 faid, if I fhould order
this, 1t would bean Aflault; but tf fhe will confent,
you may do it. Says fhe, If 1 may be fecured for
the future, I will let him. Says I, if you do it, do
It 1n your own way ; there are feveral here that know
it was fo.  And fhe did give her Confent ; and he
feratch’d her, and 1 pulP’d away her Arm from him,
The Fellow had Bread and Cheefe brovght him ;
and as foon as he had feratch’d this Woman, he
ook the Bread and Cheele and eat prodigioufly -
and he had about a Quart of Drink, and he drank
iwup at a Gulp, [ afl’d Mrs, Aorduck, and her
Friends, whethe: they did ever know that chis Fei-
low had gotany Money by thefe Tricks? No, they
could not tell of any 5 {o that there appeared to be
neither Profit nor Revenge in the Cafe ? And |
thought he could not be fuch a I'ool to pretend all
this for no End, and run the Hazard of being
whipp’d.

L.C. 7. Hglt. The Queftion 15 not whether he
fhall be punifli’d for a Fool, but whether he bea
Knave; whatever Punithment he may fuffer, 1f
convicted, does not belong to you to determine.

Sir Tho, Lane, I fenc for Mr. Aartin, and |
fent for him, and I {ent for the Woman, and I ex-
amined them both; and Mr, Marin told me he
{ufpected the Fellow might be an Impoftor, for he
had gotaWoman to be fcratch’d for Sarab Morduck.
And he afk’d the Woman that Mr. Martin bad
hired, and fhe faid, in her Opinion he could fee
no more than a Poft.

L. C.F. Holt. Call Fobnfon again. This Man
ferateh’d you.  'When he had done it, did you fee
him afterwards ?

Mrs. Fobufon, Yes.

L. C. 7. Holt, Were his Eyes open ?

Mrs, Fobufon, Yes.

L. C. F. Holt. But could he fee 2

Mrs. Fobufon. No. When he feratch’d me they
were fhut, -

L. C.F. Holt. Tvery body can fe¢ when their

Eyes arc open.
* Sir
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Sir The, Lane. This Woman faid, fhe believed
he could neither fee nor hear, any more than a
Pott.

Dr. Martin. It was after I was gone, I heard
nothing of it.

Sir Tho. Lane. I fent for him after the Iixami-
nation 3 all the Evidence that was before was of his
Falting.

L. C. 5. Holt. Aune Eaton, How long did you
watch with him ?

Amne Eaton, Nine Weeks,

L.C. 7. Holt. Was he dumb and blind fo long ?

Aune Eaton, No, my Lord.

L. C. 7. Holt. How long did he faft ?

Aune Laton, “Thirtcen Weeks in all.

Mr. Serj. Jemmer, Did you watch with him all
the Time ?

Aune Eaton,  Sometimes by Night, but not by
Day.

IHeycock Sworn.

Mr, Serj. Fenner. What do you know of this
Man ?

Heycock. Y faw this Man in a very
Condition fince the laft Affizes,

Mr. Serf. Fenner. Where did you fee him ?

Heycock, At Mr. Welling’s. 1 faw him blind and
dumb, and his Eyes were ready to ftart out of his
Head.

Mr. Serj. Fenner. How long fince was it that
you faw him thus ?

Heycock. 1 faw him feveral times in that
Condition, And I was once in Company, when
there were four or five to hold him mn his Bed,

whereas at another time he had not half the Strength
of 2 Man.

L. C. 7. Holt. When was this ?
Heycock, Since the Affizes.
Spurling Swora,

Mr. Serj. Fenner.  What did you fee of this
Perfon ¢

Spurling, 1 faw him at Madam Davenpors's.

Mr. Sery. Fenner.  How often did you fee him ?

Spurling, Three Trmes,

Mr. Sery. femner. Did you watch with him
there ¢

Spurling, I went to {ee him, becaufe I heard he
was under a fupernatural Power.,

L. C. }. Holt. What do you think that was, was
it an infernal Power ?

Spurling, A diabolical Spirit,

L. C. 7. Holt. Di1d you ever hear the Power of a
diabolical Spirit delcribed ?

Spurlimg. But I {uppofe thofe that are under
Witchcrait are under fuch a Spirit.

L. C. 'f. Holt. But can a diabolical Spirit enaple
a Man to faft forty Days ¢

Spurling, 1 can’t tell that. I was acquainted
with one that was under a fupernatural Power, that
was 1n fuch a Condition as this Man was.

L. C. ¥. Holt. Did he falt too?

Spurling. 1 know not that ?

L. C. ¥. Holt. I never heard that the Devil ever
made fuch a bold Attempt.

Spurling, That Perfon, the Devil, aced him fo
fubtilly, that it was impofiible to profecute him,

L. C. }. Holt. How could you know that ?

Spurling. Becaufe when his Eyes were fhat, he
could tell any Man’s Name that was coming up,

L. C. 7. Holt. Was not he very well pleafed to
be bewitch’d ? -

Spurling, No, he-was actually pofiefied.

L, C. 7. Holt, Was hefick, or out of order?

dreadful

, fently he could fee and eat.

"~ 5oL

Spurling, No, my Lord 3 but he had crooked
Pins came from him. :
L. C. 7. Helt. Did he accufe any body of be-
witching him ? |
Spurling. Yes.
L. G F. Hol.
he accufed ?
Sprring, He accufed feveral.
L. C. ¥. Holt. How many did he accufe ?
Spurling, Five Women 3 efpecially one.
L. C. 7. Holt. Where is that Woman ?
Spurling. She is deceafed.

What 1s become of that Perfon

L. C. 7. Holt. Gentlemen of the Jury, you have
heard a very long and tedious Evidence, The In-
formation 1s againft this Richard Hathaway, for that
he with an cvil Defign to take away the Life of
Sarab Morduck, pretended to be bewitch’d, andto
have fafted for a confiderable Time, being not able
to take any Suftenance for divers Days; nay, for, fe-
veral Weeks, which he pretended ro falt,  And his
fafting was 1mputed to this Woman’s bewitching
him ; that he did not pretend to faft a confiderable
Time 3 that he did proture this Woman to be com-
mitted for being a Witch; that fhe was Indicted,
Tried, and Acquitted, 1s plainly proved to you,
without all manner of Queftion. The only Queition
that you are now to try, is, whether this Man did
do this by reafon of any Difabiliy of his Mind, or
Delufion that was upon him; or did counterfeit
(what was the Reafon 0 induce him to counterleit,
does not appear, whether to get Money, or what
elfe, will not be material); butif this Man wos un-
der a Delirium of his Mind, and did fancy himfelf
to be bewitch’d, then there will be no Reafon to
convi¢t him,

Now it is urged, that he did this malicioully,
and with a Defign to take away the Woman’s Life.
Firft they tell you, that this Man had been a Ser-
vant to one Welling a Blackfmith: Fle came to him
about four or five Years ago ; then he had Iis,
and was put into the Hofpital : and being there, he
pretends he could not eat. After that, he was dumbs
and after that, he began to be blind ; and being blind
and dumb, and fafting, thefe were look’d upon to
be the three Tokens that he was bewitch’d.  Then
the Man had a fancy that he was bewitch’d by this
Woman, but for what Reafons does not appear ;
but his Fancy appear’d to be very ftrong, that fhe
brought him into thefe Mifchiefs, Therefore he
muft go and {cratch her ;5 which he did, and pre-
This was look’d onas
very ftrange, and People concluded that this Wo-
man was the Caufe of thefe Maladies that were up-
on this Man, It feems that this {cratching was
thought to be fo effectual, that he was well for about
fix Weeks ; after which he appeared to be 11l again,
and his Sight and his Stomach werc gone again, and
then it was propofed he thould feratch her again.
It feems that before that, Dr. Mastin was defired to
come to him, and pray with him, and he did : And
to try whether he was fenfible or not, he toek him
by the Hand, and by the Signs he made, found he
was {enfible : and therefore he did pity his Condi-
tion, but could not tell what to make of ir.  But
Welling his Mafter rold the Doctor he had received
sreat Benefit by ferarching che Woman before 5 and
thereupon defired fhe might be feratch’d again.,
But he fufpecting this might be a mere Counter-
feir, and that it could rot have that Efledt, he
thereupon gets the Woman {eemingly to confent to
be feratch’d, being refolved to try whether this was

an
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an Impoftor orno. And Hatbaway pretending him-
felf to be blind, gave him an Opportunity to make
the Experiment 3 for he procured another Woman
to reprefent Sarab Morduck, and fhe confented to
be feratch’d in her ftead 5 Hathaway was laid up in
a Bed, and Sarah Morduck was in the Room, and
fpake to him. It was obferv’d, when this other
Woman, whofe Name was Jobufiit, was brovght to
veprefent this AMorduck to Hatbaway, fhe put her
Hand into his, and then he examin’d it, and her
Writt, and her Army s and fo it {eems he had fome
Apprehenfions of a Defign to impofe uponhim. And
then he proceeds to feratch that other Woman, who
takes it patiently, tiil the Blood was ready to come 3
and then fhe was fuddenly taken away ; and fome
of the Company faid the Blood 15 come, and pre-
fently his Eyes opened, and he laid hold on Sarab
Morduck, and feizes her, and did not only appear
to fee, but to fpeak. This 15 proved to you by
other Lvidence befides Dr, Adartin,  Upon this,
fays Dr. Martin, you ave miftaken 5 you have de-
ceived the World, you have not {cratch’d Saraf
Morduck, but another Woman,  When he under-
{tood that, he was very much concern’d, and feem’d
to begin to be il again 3 and #%lling fud, he wiit
npot be well till he hath feratch’d the right Woman
fo to appearance he {ell ill again,  You have heard
how the Mateer had been carry’d on afterwards 5 for
many looked on this Blindnefs and Falting as an er-
rant Impofture,  7/elling and his Wife complained
to Dr. Martin, faying, you have andone us all, and
our Fanuly too. What fhould be the meaning of
that ¢ What, becaufe he had difcovered a Chear,
therefore they were undone. It feemed likely, that
if 1t were a Cheat, and Z7elling not conicious to
himfeit of carrying it on, he need not have been
concern’d atit. But they relt not here, the Woman,
Sarab Morduck, muft be feratch’d again 3 which
was perform’d with Violence, againft her Confent ;
and the Woman being purfued by the Rabble, not
able to live quietly 1 Seathwark, was forced to go
on the other fide of the Water, and take a Lodging
there for her Security 3 wherefhe wasagain purfued,
and aflaulted by Hatbaway and others, in ariotous
Manner, in order to fcratch her agun s and the’
Complaint on her Behalf was made of this Vio-
lence o Sir Thomas Lane, he did not think fit to
give her any Relief, being (as it {feems upon fome
Evidence) poflefied with an Opinion that there
might be {ome Grounds for purfuing thisWoman in
that manner,  She was carried before him, and he
being informed that this Fellow could not eat nor
drink, thereupon it was thought convenient by
Sir Thomas, in order to muke a full Difcovery, that
fhe fhould be ferateh’d again; and accordingly fhe
was perfuaded to fubmit to be feratched, and pre-
fently after the feratching, Fathaway did eat, and
drank very greedily, and thercupon this Woman
was committed to I’rifon. This was thought a great
Lividence of this Man’s being bewitched by this
Woman, Sarab Morduck, What Rule they have for
it either in Philofophy or Divinity, I cannot tell.
‘There was a Trial, and the Woman was acquitted,
and upon full Evidence. He then pretended to have
fafted for along Time.  That of our Saviour’s faft-
ng forty Days, is mentioned in Scripture as mira-
culous, and an Effeét of divine Power, being one
Evidence of the Truth of the Chrnftian Religton,
Who can 1magine, that wichout fuch Affitance, a

Man can faft forty Days, or above, and yet con-
tinue in Elealth? It is not within the Compafs of

my Underftanding to conceive it ;3 1 muft leave you
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to confult your own, and to cc:riﬁder with your
felves, whether you have any Evidence to indyc.
you to believe it to be in the Power of g1} qhe
Witches mn the World, or all the Devils in [el]
to enable a Man to falt beyond the vfual Time thag
Nature will allow 3 they cannot invert the Order of
Nature : And if the Thing be impoffible, and he
endeavour all this while to make the World believe
he has fafted fo long a Time, it is moft evident o
isa Cheat ; for he muft contrive to have fome
Victuals fome way or other fecretly convey’d to him.
of which the Impoffibility of his being able to falt
folong 1s a Demonftration, But notwithftandipe
this Trial, and that this Woman was ncquittedb
yet this Matter mult be carried on fhill, He wu;
bailed out, and then returns o his Fits agam 3 and
tho’ then he was not blind, or pretended to be fo,
yet he feemed to faft, and to be dumb again for 3
long Time, This made a great Hubbub about the
Town, and the People clamour’d that the Man had
Imuftice done him in the Trial at the Aflizess and
Reports were fpread, that the Woman was acquitted
by Favour or Corruption both of Judee and Jury.
Upon this Account, the Woman was purfued by a
Rabble, and came to be in 1mminent Danger of her
Life.  Wherefore it was thought highly neceffary
that the Profecution againtt this Man, and others
concern’d with him, fhould be fpeedy 3 and there-
upon he was apprehended, and bound to appear in
the Amg’s-Beneh, and there he pretended thil to be
dumb. His Bail deliver’d him up, and he was fene
to the Marfhalfea.  There he lay without eating or
{peaking for fome fhort time, till it was confider’d
that if .he was under any real Afiliction, it was pro-
per he fhould be under the Care of fome proper
Perfon : Therefore he was put to the Floufe of
Mr. Kenfy a Chirurgeon in Felfer-Lane, who was
order’d to take care of him, and ufe him well ;
alfo to watch him, and endcavour to make a Dif-
covery of the Truth of lis Condition.  He was deli-
ver'd into s Hands the firlt of Nevember laft.
The People of the Foufe took care of him, and
he fatted from Satuiday vl Aosday 3 and Mr. Kex-
3 afked him how many Weeks he had fafted, he
countedd on his Fingers twelve : Bue Mr, Koy
thought he did not deal truly, but had a mind to
impofe upon the World, and therefore he locks him
up. He eat nothing all Safurday and Sunday :
But Mr, Kenfy found he had made Water, for he
difcovered the Rug or Counterpane of the Bed to e
wet 3 and that it appear’d to come from the Tefter
of the Bed ; Tde madeWater 1t feems 1n an old Box,
and {et it over the Bed,  Drink was offered him,
but he rerufed 1t,  After this Mr. Kenfy makes ufe
of this Stratagem «  He pretends to quarre] with his
Maid, and gives her reproachful Language, in the
hearing of Zlathazcay y calling her Fypocrite, like
unto him. At which the Maid feemed to be pro-
voked ; and out of Revenge, to prevent her Malter's
Defign 1n making a Difcovery, (he talies an Opyor-
tepity and fays to himy, Take heed of my Matter,
he will betray you. And fhe had mfinuated her
felf fo far into him, that he beoan totrult her,  She
gave him on the Aeaday o Glafs of Brandy, whicl
he drank, and a Piece of Pudding, which he re-
ceived and put Into hiz Poclicer 5 and afterwards a
Toalt and Beer, which he eat and drank, and after-
wards he entirely trufted thisWoman, And Day by
Day he did cat plentifully for feveral Days together
in her Prefence, from Tuefiday to Friday Sc’ennight
following, thinking Mr. Kenfy did not fee him ;
but he being in a fecret Place, undifcovered by

[latra-
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Hathaway, did fee him eat and drink feveral Days,
{ometimes he drank fo much, that he was perfectly
drunk 3 and all this while he pretended to faft, tho’
divers others befides Mr. Kenfy and the Maid were
Witnefles to his eating and drinking,  Then it was
thought to be time to difcover this to the World ;
and he was told plainly by Mr. Kenfy, that he was
difcover’d, and if he would tell the Truth, he fhould
be pardon’d, fecing he could carry it on no longer.

Now it is plain this Man had counterfeited during

the Time he was at Mr, Kenfey’s 3 tho’ that parti-
cular Time be not laid in the Information, yet it is
4 Continuance of that Time which 1s laid therein.
And if he was an Impoftor by pretending to have
falted while he was ac Mr. Kenfey’s Houfe, I leave
you to confider whether he was not fo all the while
before, You hear what Management there has been,
how he was at #elling’s Home, how Pins were pre-
tended to come from him, how they were made ufe
of, and Charms fewed to him. You hear how fome
Time ago one Mr. Baleman came to him, hear-
ing at the beginning of this Bufinefs, he vomited
Pins : He faw fome on the Ground ; when he
vomited a conliderable Number, they were linked
up together 3 for it is hard to manage fo many loofe
Pins ; bur when they are linked together, they are
the eafier to manage in the Mouth, Here he pre-
tended to vomit Pins, and would be {till putting
his Flands to his Pocket, and Mr, Bafeman fancied
he pulled them out from thence. Therefore he
took the Chamber-pot, and would not let his Rands
come near 1t 3 then he vomited no Pmns there 5 and
he fearch’d his Pockets, and there were great Quan-
titiles of Pins found therein ; neither did he atany
Time feem to vomit any Pins, until he had drank a
Draught of Ale, But notwithftanding all this, there
arc People that come and tell you that he was fick ;
he was difturbed, and had thefe Fies, One Woman
tells you fhe has warched with him feveral Times ;
fometimes by Night :  Another Woman tells you
that fhe watched with him, when the other did not,
and fometimes by Day ;3 and that he did not eat,
but was fick, and out of Order. And another tells
you, he faw him 3 that he was in great Diforder,
threw himfelf backward and forward, and would
turn his IFace round towards his Back ; and that he
was blind, tho’ his Eyes were open. But how could
he tell that he was blind?  Said he, when I pulled
him by his Eye-lids, his Eyes did not ftir; and
therefore he infers, that he was blind. And then
they give you an Account that he was in the Hofpi-
tal ive Months ; and that he was weak, and went
upon his Ancles, and had Quickfilver given him ;
and that he lay feven or eight Days, and did not
cat ; but then chere was no Apprehenfion of Witch-
craft.  And one Mr, Smith an Apothecary, a Wit-
nels, called on his part, and a Neighbour, faid, he
knew him four or fiveYears ago; and that Hatbaway
was then with his Mafter, and had Fits, and would
fall down, and feem to be dead ; whether he was
really fick, or counterfeited, he cannottell 5 he ap-
plied his Cupping-glaffes to him, and prefently
brought him to himlelf.  This is one of his own
Witnefles, And then there is Mrs, #illoughby ;
fhe fsw him in his Matter’s Houfe, and fhe faid
his Breath made a Noife like the Barking of a
Dog, and fhe believed he was bewitched, for fhe
herfelf had been bewitched, and was made to fly,
and fhe fancies he was bewitched becaufe of his
breathing in thac manner.  And then they tell you

what Care was taken of him, and he was put:

for a Cheat and Im poftor.
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into an empty Houfe about nine or ten Days,
and one Man watch’d with him by Day, and ano-
ther by Night, and how they came to do that :
And they fiear they never faw him ecat or drink
all that time 3 but they fay he did feveral Times
vomit Pins in that time ; but it feems he was
put there merely out of Charity, the Parith would
not be charged with him: Then they tell you there
were People appointed to watch with him, there
were two Chamber-potss and in one there were
LExcrements, and there were Pins in it, and Hair,
and a Piece of a Nail; but after he fat on the
fecond Pot, there was nothing found therein ;
but they conclude him bewitched. Then there
are others that fay he lay as dead, and that they
took out of his Mouth feveral Pins.  And then
you have an Account after the T'rial, what happencd
at Mrs, Davenport’s, where he was fent by Dr.
Hamilton to be tried whether he was an Impol-
tor or not. She fays fhe watched with him her-
feIf fometimes, another Woman at other times,
and another at other times, and that they could
never perceive that he cat any thing. DBut there
is one Mr. Davenport that was with him lome
other times, but he is gone to Sea, and could
not appear, Then comes in at laft Dr. Hamilton,
and he tells you he was by when this Matter was
brought before Sir Themas Lane, and he could not
tell what to think of his Fafting, but as to his
Fits and the Pins, he fays thofe may be ealily
counterfeited by Legerdemain Tricks, but, fays he,
falting for fo long, as fome People did believe
he did, is more than Nature can bear 3 no body
can think the Devil has fuch a Power to enable
a Man to undergo it. Tricks the Devil may
play, but not work a Miracle, it is not to:be
thought that God fhould ler him loofe fo far.
This is the Sum of the Matter, his pretending
t0 be dumb and blind, and to faft, and to be
reftored to his Speech, his Sight, and Stomach, by
feratching this Woman, is fully proved. You are
to confider whether he did labour under thee Infir-
mities, or counterfeited them, and whether {cratch-
ing and drawing Blood of the old Woman, could
be effe@ual to cure him of them, if they had
been real 2 If not, then it is a ftrong Argument
that thefe Infirmities were counterfeed.  His
{cratching and drawing Blood of a fhange Wo-
man, inftead of Sarab Morduct, did feem to :}v;ul
him, as much as if he had feratch’d her, until he
underftood he was impofed upon 5 then ke feemed
to relapfe to his former Condition.  You will re-
membet what paffed ac Mr. Kenfy’s, and the Manner
of vomiting of Pins as was pretended.  You arc
to confider whether this Man was zon compos
mentis, or under a Delufion ; therefore 1 fhall
fpare the troubling you with more Words, but
leave it wholly to you. If you do believe, upon the
whole Matter, that this Man has impofed upon
the Magiftrate and on the World, or endeavourcd
by counterfeiting thefe Infirmitics, 10 pcrrf_u:lda
People to believe that this Woman was a W :tch,
and had bewitched him, then there 1s nllﬁthc_ Rea-
fon that can be, to find him guilty.  but if you
believe he did not counterfeir, or that he was won
compos meintis, or under any kind of Dclufions, you

muit acguit him.

The Fury confulted; and syithout going from the Bar,
brought bim in Guilly.

A fhort
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A fhort Account of the Trial held at Surrey Aflizes, mn the
Borough of Seuthwark, March 26. 1703,

In an Information, apainft
and Elizabeth Willoughby,

Riot and Affanlt, &

H FE Information fets forth, That the De-

fendants, with divers other Perfons, the 2 5th
of September, in the swelfth Year of King William,
at Southwark, in a riotous and unlawful Manner
“(fembled themfelves, and made a great Alfray and
Riot ; and upon onc Sarab Mordtck, the Wife of
Tdoard Morduck, being an honelt Woman, and not
4 Witch, nor ever ufing Witcheraft, Inchantment,
Charm, or Sorcery, did make an Affault, and under
1 wicked Colour, againft the Law, to try whether
e faid Sarab was then a Witch (the Defendant
Hathaway then fallly and malicioufly 2 firming him-
folf to be bewirched by her the faid Sarab, though
= truth he was never bewitched, and well knew him-
fe1f not to be fo) her the faid Sarab did then, and
there {cratch, wound, e againit the Peace, e

The Information further fets forth, That the faid
Defendants, the 11th of Iebrrary, n the twelfth
Year of King #illiam, at Southwark aforefaid, al-
fembling themfelves together riotoufly and unlawful-
ly, did then and there make a great Affiny and Riot,
~nd alfo affaulted the faid Sarab, and beat, feratch’d,
nd wounded her, in Contempt of the King, and
againft the Peace, .

The Information further fets forth, That the {aid
Defendants, the faid 11th of February, did Affault
the f1id Sarab, and wounded her the fud Sarab,
againft the Peacc, (e,

The Defendants pleaded, Not Guilty, and Iflue
was taken thercupon,  The Council for the King
opened the Cale to this 1fie€t : That the Defend-
nt’s Cafe was the fame in the other Information.
Hathaway pretended himielt bewitch’d, and the
Contrivance was carried on by the other Defendants
.od divers others 3 but whether for the Hopes of
actting Moncy by 1, or out of malice to take away
the poor Woman’s Life, or what the Defign was,
was not then known 3 but it was certain that {eve-
a1 Riots and A ffemblies were made, and great Num-
bers of People came together in a Body at feveral
“Times to Morduck’s Houle, and in a violent Manner
«ater’d the fame, and by Force took her out and
carried her away to the Defendane #7elling’s Houfe,
where the Defendant Hathatway {eratch’d her 5 and
the other Defendants alfo in a very barbarous Man-
" ner beat her, pulled out her Teeth, tore her Face,
Hair and Cloaths, threw her on the Ground, ftamp’d
upon her Belly, and threw her into the Street, where
fhe lay as murdered, until taken into a Neighbour’s
1loufe ; which the Defendants and others in a rio-
tous Manner belet, and threatned to pull 1t down,
unlefs Morduck (the pretended Witch) was again
delivered to them, Thefe Riots and Affaults hap-
pened to be encouraged by an Accident, which fell
out as Morduck was going through Newgate-Markel,
where the People crying our, AWitch, the Rabble
fvized her, and threatned to throw her into a Horle-
pond ; that one of thele Rioters being taken away,
was carried before a Magiltrate in the City, but he
was fo far from taking notice thercof, that he de-

Richard Hathaway, Thomas Welling and Elizabeth bis Wife,
IVife of Walter Willoughby, #pon an Inuformation for a

clared that there was Caufe enough for it 3 and be
ing defired to afk the Perfon’s Name, refufed it 5
but the fame Magiftrate alterwards ordered the De-
fendant Hathaway to feratch Morduck in his Prefence,
where were allo prefent fome of the Aldermen of
London. Thefe Matters being alted by publick Au-
thority, gave the licentious Mob fuch 2 Confidence,
that even after the Woman was tried and acquit-
ted, and the Defendant Hatbaway committed for an
Impoftor, yet he with the other Defendants, did
again in a TIOtous manner Affaule, Scratch, and
Wound the faid AMorduck, and purfued her after a
cruel Manner from Day to Day, till they were taken
into Cuftody, in order to be punifhed for the fame.
For which feveral barbarous Facts the Delendants

where then to be tried.

Then the Council fer the King called their Evidence
10 prve the feveral Branches of the Juforinatioi,

Sxf’mb Morduck being called and fworn, depofed
tothis Effe : Thatin September lalt, Richard

Hathaway came to this Informant in Swiiey, asthe
was opening her Window,and being behind, ferateh’d
her Face in a very cruel Manner, and torc’d out one
of her Tecth, and carried away her Cloaths.  And
upon the 11th of February laft, Thomas Ofbourn,
Thamas Hatton, with four other Perlons unknown,
all in Difguife, came to this Informer’s Houfe in
Surrey, and forced her out of Ler Houfe, and carried
her to the Houfe of Thomas Weliing, who is Maller
to the faid Richard Hathaway 5 and there the fud
Hathaway, by the Encouragement of the faid Ofbonris
and Hetron, and the relt of the Company, did
aain feratch this Informant in a molt barbarous
Manner : and afterwards Elizabeth, Wife to the faid
Thomas Welling, fell upon her and feratch’d her in
2 moft cruel Manner 3 and tore her Face, and tore off
her Head-cloaths and Hair 3 and then the faid 7bo-
mas Welling gave this Informant two or three Kicles
on her Belly, and threw her on the Ground and
ftampt upon her, and fo much bruifed her that fhe
w s forced to keep her Bed for about a Fortniglt.
And this Informant further depofeth, That in Sep-
jember latt, one Llizabeth Willonghby, the Wife of
Walter Willsughby, came to this Informant’s Houfe
in Surrey, and brought a great many Perfons un-
known to this Informant with her ; and the faid
Elizabeth oave this Informant feveral Blows with
her Fift, and would have pulled her out of her
Houfe, for him the aforefaid Richard Hathaway 10
have fcracch’d her, he ftanding ataCorner hard by,
but was prevented by Mirs, Sarab Hall. And further
faith, That in the Month of September laft {he hav-
ing occafion to go into Newgate- Market, a Boy, his
Name is Jobn Hopkins, called out, faying, There

goes the eld IWitch 5 whercupon a great Company

of People in @ riotous Manner, flock’d about her,

and threatned to thiow her into a Horfe-pond ; and
this
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this [nformant being got into an Ale-Houfe by the
Afliftance of fome Women, avoided the Fury of the
Rabble, otherwife fhe had been Murdered, as fhe
verily believes and afterwards Mr, Burrel her Land-
lord, with others his Affiftants came and conveyed
her home,

Sarch Hall was the next Wimncls, who faid, That
in September 1700, about 8 1a the Forenoon, the De-
fendant J7Hlughby came with Hathawsay and others,
];rgn:nding to buy Frunt of Asiduck, and told Moz
duek (he came to kave her out, that 7 fathatiay might
erarch her s and HAlloughby lirack Merd ¢ {everal
Dlows, and forced her out of Doors, before Hall
could come to her Affiftance, who with difficulty
gat Morduck into her Foufe agam 5 upon which the
Defendanes 7Willengbby and Hathaway, and others,
b-fit her Houle and threatned to pull i down, unlefs
they had Aorduck deliver’d ro them 3 bue Ziali call-
ing up her Flufband, who was a-Bed, the Perfon
vent awiy.

Rebevt Adams, and Fobu Bosworer, both Water-
men, declared, That plying for cheir F air at Ma-
f.i°s Stairs, they faw the Defendant Hathazzay come
Lelind” Aordrck as fhe was opening her Window,
and took her about the Neck with one Arm, and
pulled her almoft to the Ground, and {cratch’d her
aee in leveral Places till the Blood came, and tore
her Mouth, and tore her Food and Headcloaths
{rom her Head s and being taken oft, dviduck got
into 2 Neichbour’s Houfe, whom Hathazeay woukd
liave purfued in at a Window, had not 4dams topt
fum.

To prove the Riot and Aflault in Februaiy 1500,

Saiah Morduck declared, That the 11th of Fe-
biuaiy, 1700. Thonas Offonrn, Thomas Hatlci,
with four others unknown, all difguifed, came to
and forced her out of her Houle, and carried her to
the Floufe of the Defendant IWelling, Ha!baway’s
Mafter ; where Hatbaway, by the Encouragement
of the Company, feratch’d her barbaroufly 5 and
after that (Felling’s Wife {cratch’d her, and tore her
Hair, and Face, and pulled off her Headcloaths 5
then [Pelling kick’d her two or three Times on the
Belly, and threw her on the Ground, and ftamp’d
on her, and bruifed her fo much, that {he was forced
o keep her Bed for a Fortnighe,

Mrs. £l 1aid, That in Februaiy 1700, 10 the
Fvening, feveral Perfons unknown came to her
Houfe, and forced Adeiduck fromy thence, and car-
ried her to 7Felling’s (as the was told) : Thae about
half an Flour alter, Morduck was caft into the Street,
and being received into a Netghbour’s Houfe, Hall
went to her, and found her Face much torn, in a
moft barbarous Manner, and her Legs, Arms, and
Body cruely bruifed and black,

Their the Connctl called Witneffes to preve the Thizd
Part of the Liformation.

Samuel Burrel being {worn, depofed, That fd-
muiid Fones, in Company with Two more, came to
his Houfe, and defired to fpeak with Morduck, who
fodged there, who being called to foues, he afl’d
hier to go over the Water to be feratch’d by Hatha-
tway, who declared he was bewitched by her 5 but
fhe refufling to go, Foues fuid, if fhe walked London
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all but Foues difpers’d, who the Conftable took,
and carried before Siv Themas Lane; but Sir Thomas
would tuke no Notice of it.

Thouas Knowlton being fworn, depofed, That in
Lafter Week Tall, Fones and Hathaweay, and feve-
ral others, went into Brsrel’s Fleufe, and afked for
Sarah Meiduck, who was called down to them,
when Buriel defired them to go up Stairs into the
common Drmking-Room, and defired Kuowlion to
fce Mordrck bad no Harm done her,  That foon
after came in about fourteen Perfons, one of which
faid, they came to give Hathaway Eafe, and that
they would do it before they went, upon which
Morduck, at Knowlton’s Defive, retired mto her
Chamber.

Thomas Neon being fworn, declared, That all the
Time aforefaid he faw Three or Four Perfons, who
were of Foues’s Company, endeavouring to get in-
to Mordnck’s Chamber; and vpon Noew’s afking
them their Bufinels, they cry’d they would fpeak
with Morduck, but upon his threatning them they
went into the Room below Stairs from whence they
cane.

Henry Ariflrong declared, That in September wag
Twelve-month he law a great Number of People
following Mordue, calling hei Witch 3 and going
home afterwards, he faw a Crowd of People at an
Alchoufe Door, near St Panl’s Clurch-yard, who
declared Morduck a Witch 5 and that he affifled
Buriel - fecoring Murduck from the Rabble,

Fimes earne being called, depofed, that in Zaffer
or F/bitfeir Weak Iaft, one Foenes was apprchend-
ed for a Riot by him and others committed in Bus-
e/l’'s Floute, and carried before Str Thomas Lane,
who difcharged Fones, faying there was Caufe enough
for the Riot and tho’ often intreated by Hearne,
yet Sir Thomas refufed to let him know Fowes's
Name, And the faid Flearne further declared, That
the Day after Founes was carried before Sir Thomas,
he and Burrel, by Sir Themas’s Dire€tions, carried
Morduck before him, where were prefent Sir Owei
Buckingham and Dr. Hamilton and the Defendant
Hathaway. That Sir Thomas would have had Adey-
duck {cratched by Hathaway, which fhe refufed, un-
lefs fhe might be at Peace {or the future: And af-
ter Dr. Hanlton had given Hathaway fome Beer,
Sir Thomas wonld have had Morduck fcratch®d; but
the Dotor faid, ILet her alene a little, to fee what
Efteét the Drink would have on Hathaway; and
faid, 1t the was foraceh’d it would be faid that the
Scratching, and not the Drink made the Alteration,
And when Sir Zhomas had heard fome more Dif-
courfe of Hathaway’s voriting Pins, &¢. Sir Thomas
fa1d again, let her be feratch’d; but Hearne oppofed
it 3 faying, fhe had been too much abufed already,
notwithftanding which, Sir Themas ordered Hatha-
cway to feratch her, and ordered her to be ftriptand
fearch’d by fome Women in his own Houfe, That
Hearne feeing Sir Thomass Refolution, bid him fa-
tisfy himfelf.  After which Sir Thomas committed
Morduck 1o Wood flreet-Compier, and refuled 500 L.
Bail for her Appearance : But upon Applicarion
made to him by Dr., Barton and Dr, Mariin, Su
Themas accepted Hearne's and his Brother’s Bail for
Nloiditck,

The TWitnefles for the Defendants bemg called
and beard, and the Right Hononrable Lovd
Chief Fuflice Flolt baving fpoken to the Jury,
they withdrezw, and foon after brought them alf
i Guilty,

he would have her feratch’d ; and forther, that about
Eafter or IVhitfon Week laft, the faid Formes came
to his Houfe with abour fourtecn Strangers, among
whom was Hatbaway, and woukl have farced into
Morduck's Chamber; but 2 Conflable coming, they

Vou, V.
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CLXXVIIL Proceedrings againft JaAMEs BouCHER

2 Ann.
BEp:

* Gent. af

q @., f.hc'i ej@?@@@@‘@)?y

b,
the Queen’s Bench for High-Trealon, February 28. 1 705,

Hil. 2 Ann.

e 2 I Court bemng fet, the Prifoner was

Y
@*‘" Tf:b{_‘ called, and the Clerk of Arrugn-
%"’““E‘i-:iil ments ordered Proclamation to be
..:)z sy made, for the Under Shenit of Suffex
59 (o retamm the Precept, and the Keeper

I-...i.il'ﬂ

of Newgate to bring into Court the Body of Fame;
Ba:fd;ru. Accor dmffly the Precept was return’d,
and the Prifoner fet to the Bar.

Clerk of Avr. Fames Bonclizi- hold up thy Hand.
(Il bich b, did),

Then the Grand Fury of Suflex’s Picfeistnents <ere

j tli“}-

Suflex. AT, ¢ I Jurors for onr Lady the

‘e Quieen, upon their Oathis do pre-
v font, That Fames Beucher, late of London, Gene,
¢ who was a Subjelt of the late King /Filliam the
““ Third, and now Subject of O\'ILLII Aiiie, miter
““ the 11th Day of December 1688, wiz. the firft
““ Day of Auguft 1689, wasin the I&lﬂ“’10il] of Ire-
‘¢ Jaid, and alter and before the T hird Day of De-
““ cember 1097, wiz, the frlt Day of December
“ 1694, the ! (aid Fames Boucher did voluntarily go
“ fnto the Kingdom of Fraice, without Licehce
¢ from the latc King /¥illiam the Third, or from
“ the late Queen AMaiy: And that the fid James
v Bouchzr, on the faid third Day of Decomber 1697,
‘¢ was not within the Dominions of the late King
¢ Williqi the Third: And that he the faid James
“¢ Boucher, not having the Fear of God in his Heart,
““ nor weighing the Duty of his Allegiance towards
¢ Qur faid Lady the Qucen, that now 15, his Su-
“ preme, True, Legitimate, Lawful and undoubted
¢ Ladys and as a falfe Traitor agamit our faid
“ Lady Anie, the Queen that now 15, after the
¢ 11th Day of Fannairy 1097, viz. the tenth Day
t¢ of December, in the fecond Year of the Reign of
“ our Lady Aise, the Queen that now is;  did
*¢ Traiteroufly return and come into the Kingdom
< of Luglaind, iz, at Laff Bourne in the County of
« Suflex, without Licence from the late King //74/-
*¢ Jiam under his Privy Scal, or from our f id Lady
“ the Queen under IIL[' Privy Seal, obtained s
“ againft the Duty of his Allegiance, and agunft
« the Form of the Statute in this Cafe pleldud
“ and againdt the Peace of our Lud Lady the Quneen,
““ her Crown and Dignity, &

Clert of v,
of the faid Treafon,
not guilty ?

7. Boucher. Guilty.,

L.C.¥. Holt. What fuy you? Speak out.

7+ Bouchoir, Guilty.

Clerk of i, Fames Boucier hold up thy Hand.
(W hich be did. )

Then the Sceein!

Whar faycft thou, Artthou gulltv
whercof [hou are indicted,

Prefentient was read,

Sufoe L 77 HE Jurors of our Lady the Queen,
‘ upon therr Qaths, prefent, Thac

““ Fames Boucher, late of Loidon, Gent, who was a
““ Subject of the late King /William the Third, and
““ now a Subject af her prefent Majelly 5 afier the
““ 13th Day of February 1688, and before the ad
“ of Fevinary 1697 (viz.) the firlt Day of Afmrf
“ 1089, was 1n Arms in the Service of the e
““ King fames, in Eniope, wiz. In the Kinzdom of
““ Irelaind 5 and that the faid Yanes Pﬁzub..,r, after-
““ wards and before the faid thivd Day of Decon-
“ ber 1697 (viz.)the firft Day of Deceinder 1694,
“ did voluntary go into the Kingdom of Fiuiice,
‘¢ and the Third Day of December 1697, wias not
““ within the Domintons of the late King IV iliam.
““ That the faid Fames Boucher, not having the
““ Fear of God in his Heart, and not regarding the
““ Duty of his Allegiance to our Lady the Queen,
¢ Jus Supreme, True, Lawful and undoubted La-
““ dy, and as a falfe Traytor againft the {aid Lady
““ the Queen, after the 1.4th Day of Fanraiy 1697,
““ wiz, the joth Day of December, in the fecond
“ Yearof the Reign of our faid Lady the Qucen,
““ did Traiteroufly return and come into this King-
““ dom of Enslaind, viz. at Eaft Bourie in the Connty
“ of Suffex, without Licence from the ke King
““ IZilliam under his Privy Seal, or from our faid
““ Lady the Queen, under her Privy Seal obtain’d;
““ aguinft the Duty of his Allegiance, and againtt
““ the I'orm of the Statute in this Cafe made and
““ provided, and againft the Peace of our faid La-
““ dy the Queen, her Crown and Dignity, &¢.”

Cler of Arr. How fayelt thou, art thou Guilts
of the faid Trealon whereof thou art indicted, or
not guilty ?

7. Boitcher, Guilty,

7. Boucher. My Lord, humbly beg that I may
have leave to {peak Two or Three Words.

L. C.%. Holtr. What would you fay ?

/[y Boucher. My Lord, I humbly beg leave (0
fpeak Two or Three Words.

L.C.F. Holt. Ay, let us hear what you have
to {ay.

7. Boucher. My Lord, it is very well known,
that I have follicited this Two Years for Leave to
come over 1nto Lugland.  And while T have been
i France, I have done 2ll that I could to {ubGift the
Englifh that were brought Prifoners to the Freuch
Camp, and have to my Power affifted them with
Money, and other Neceffaries, efpecially one Troop
of Horfe. T apply’d my {elf to Colonel Lumly, and
he promifed to Jay my Cufe before the Queen, But
not hearing from him, I went to his Son, and he
told me he had no Opportunity to acquainc the
Queen with ir.  Afterwards I was taken going for
Holland, and then [ {ent to Colonel Lumly, and he
promifed to Remember me.  And I continued il
to follicit the Service of Her Majelty’s Subjeéts, and
have procured their Horfes that have been taken
from them, o be reftored to them. 1 fpoke to Co-

lonel Godfry, and he promifed to {peak to-———

* Sce State Triale, vol. viil. p. 519
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who promifed to make i¢ their Interelt to procure
my Rewrn, And aler the Camp was over, |
cane over into Lgland at Noon-day, with my
Children, and fent up a Letter to my Lord Noz-
i sbam 1o acquaint him where I was.  Ics true, |
fontowed Kinz Faies inio Jreland, bt had no Com.
miffion, only ferved the Duke of Berwick as Aid d
Camtpe Ancd afterwards I went o France, but
pever ferved there with any Commiffion, but as
s atter of the Horle to the Dake of Berwick, And
I did hope that the Jirticies ol Limerick would tak:
oif a great Part of my Oience. My Lord, 1 hope
you will ieprefent my Cale favogrably to the Queen.

Dr. Sandys. Ny Lord, I beg leave to fpeak a
Woid or two on Behalf of the Prifoner. My Lord,
i [oicied ——

L.C.f. I What you can fay to us will
fignify nothing 3 but if you have any thing to fay
for the Prifoner, you mutt apply yourfelf clfe-
where,

Mr, A, Gen. My Lord, as it 1s my Doty, |
demand Judgment againft the Prifoner, upon his
Confeflion of the two [ndiCtments,

Clerkof Avire Jemes Loichber, thou baft been in-
Gied onotwo Indidtments, and confeffed chyfelf
Gailiy of both,  What halt thou to fay why Sen-
teace of Deach fhould not be pronounced againtt
thee ?

7. Boucher. 1 hope your Lordthip will be pleafed
to intercede for me to the Queen.

Jeikoof dyve Doy Lords, the Queen’s Juftices
do ilrictly command all Perfons to keep Silence
while Judgment is giving, on Pamn of Imprifen-
ment.

L. C.7. Holt. Ny, Boircher, you are, by your
own Conicflion, cenvicted of Figh-Treafon, for
which Judement of Deathisto be pronounced upon
vou, and which you are to fulter under thofe Cir-
camilances which the Law hath appointed,

The Faét of which you were Accufed, and have
row Confofivd, 15, That fince the Lleventh Day of
Decemleiry 1088, you went into Frasice without Li-
conee either from the Jate King or Quicen, and have
renined fince the Fourteenth of Fannaiy, 1097,
witwout any Licence under the Privy Seal, cither
fiom the late King, or her Majelty that now is
which Fact is made High-Treafon by the Statuee of
the ninth Year of the late King.

The Witdonms and Juftice in making that Law,
will be very evident to any one thac will but reflect
upon the Pofture of our Affairs at that Time: Ior
in the Year preceding to thatof the making thercof,
there was an horrid Confpiracy formed from among
that Party of Men who had fo left the Kingdom, to
allulinate the late King 5 to muroduce a Popifh and
{reieh Power, for the Subveifion of the Profeflant
Rehigion, and the Libertics and Properties of the
People of Enplaid : Which was managed with that
Privacy, carricd on with that Secrecy, thar it was
not difcovered, nay, not fo much as fulpected, un-
til it arrived to that Maturity, that 1t was come to
the very Poing of being put in Execution.

Jor High-Trealon,

507
The Truth of which s very clear, as well as by

the Proofs produced at the Trials of feveral of the

Malefactors, as even.by their own Conicfion,

In the following Year the Peace of Ry/wick was
made, whereby. the Intercourfe was rellored between
Fiiglaud and France, From thence it was evident,
that divers of that Party of Men would return into
tie Realm, and thereby have an Opportunity to
revive and carry on that horrid Defign, in the Suc-
cels whereof they had been fo difappointed 3 for
which, no doubt, they were not a little enraged,
and 1t could not be otherwife expefted but they
would make ufe of it: For thofe of the fame
Principles wiil be guilty of the fame Pradtices,

Therefore it was neceffary to make a Returning
nto Lugland by any of thofe who were under thefe
Circumitances, to be fo very penal, unlefs they
fhould firft give Satisfaction to the Government,
cither of their Innocence or Repentance, and obtain
a Licence and Approbation for their Return, under
the Privy Scal 5 for their Returning in any other
Manner, 15 a Danger to the Queen’s Perfon, and
her Kingdom., |

This Treaton, tho” it feems, and is new in the
Form, yet it is compounded of an old Treaton,
known in the antient Law of the Kingdom, whicl
1s, that of adhbering to the King’s Enemies, IFor
what can be thought of dhole who, in Time of War,
fhall abandon their own Country, be harboured and
protected m any Enemy’s Country, for being of
an Intereft mconfftent with, even repugnant to,
that of their own ?

What your Defign might be in returning in this
Manner, whether to revive and purfue thofe wick-
ed Practices, your own Confcience is your Wit-
nefs, and will be your Judge ; and if that fhall ac-
quit you, it will be for your Advantage in the
World to come.  But you are an Offender aganft
the Law of the Land, which hath made this your
Oftence to be High-Treafon, and therefore that
Judginent appointed for one guilty thereof muft be
pronounced 5 the Court therefore doth award, That
you be conveyed frem bence fo Newgate, the Prifon

from whence you came, and from theace you are to be

drawon upon @ Hurdle to Tyburn 5 where you are to
be banged by the Neck, and while you are alive to be
citt dowon, your privy Members to be cut offy and ')'f}ff?"
Bowels to be cut cut of your Body, and burit in your
View s your Head is to be cut off, and yeur Body is lo
e divided iufo four Parts, and your Head and your
Quarters are to be difpofed as ber Majefty fhall
appoint,  And the Lord have Mercy upon your
Soul.

Clerk of Arr. Goaler, look to your Prifoner.

7. Boucher. My Lord, T beg that my Friends
may have Leave to come to me,

L.C. 7. fHelt. You fhall have fuch as is ufual,
and as 15 fitting.

Cleik of Arir. 'Take away the Prifoner.

Accordingly be was carried back to Newgate, but
was repriev’d,
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CLXXIX. The Trial of Davip LiNDsAY, at the Old-Bailey,
for High-Trealon. April 19. 1704. 3 Ann,

3\
&,

%‘?ﬁ@%{%IlE Cowt being fet, Proclantion was
%ﬁfﬁ'{ "f@ made.
L%“j Clerk of Advr. David Lindfay, hold up
Xesghda your Hand (wbich be did). Thou flandef!
indifted by the Name of David Lindlay
of London, Geut. for that thou being a Subject of 10e
{ate King \Villiam, aind noso a Subject of ber pie-
fent Majefly, afier the Eleventh Day of December,
1698, viz, the 26th Day of March, 1089, <was
i the Kingdom of England, viz. at the Parifh of st
Matins i the Fields, in the Couuly of Middlelex 5
and afterzoards and before the Third Day of Decem-
ber,1697, viz, the Firft Day of O&ober, 1696. Tl
the faid David Lindfay did woluntarily go ints Irance
without Liceice from the late King Willtam or tle
late Quecn Mary s aid that thoy the faid David
Lindfay, on the faid Third Day of December, 1697,
wwas not within the Domiinions of the late King Wil-
Wam 5 and that thou ihe faid David Lindfay aof batv-
ing the Fear of God in thy Heart, sor wweigning the
Duty of thy Allegiance towards our Laay the Queen
that now is thy Supreme, True, Legitimate, Latsful
and undonited Ladyy and as a falfe Traytor againff
onr faid Laly Anne, the Queen that now 15, after the
1440 Day of January, 1697, viz, the 10tb of De-
cember, in the fecoid Year of the Reign of cur Lady the
Quecny did traiteroufly refuiin and come iinto the Ring-
dom of England, viz. at the Parifh of 8¢, Martins
in the Fields, in the Connly of Middlefex, wwithont Li-
cence frem the late King William wider bis Privy
Seal, or from our faid Lady the Queen, wider ber
Privy Seal oblained 5 agatnfi the Duty of thy Allegi-
ance, and againft the Form of the Stalute, and agatife
the Peace of eur Lady the Qucen, bei Crawn and Dig-
nily, &C,

Mr. Lindfay (taking a Paper oit of bis Pocket, read
it to the Court). My Lord, [am very forry I am
fo unfortunate as to fall under the ifpleafure of the
Government 3 and being willing to fave the Comrt
all unneceflwy Trouble upon my ‘I'nal, [have there-
fore refolved to confels moft of the adts charged
uzon me in the Indiétment, @iz, As to my being
in France, and coming mio Laugland without 1.1
cence. But T am adviled that there is fomething o
fingular for my Benefic in this Cafe, that T beg your
Lordfhip to hear me by Council betore my Arraign-
ment ; the Council I defive, are Mr. I illiams and

Mr. Raymoni,

* Mu, A, Gen. My Lord, he

¢ Sic Edze, Nortbey. might have had Council afligned
him before, if he had delired ic.

L.C. % Trewor. You fhall bave thefe Council

allicned you which you defire.
* Mr. Sol. Gen, My Lord, 1

* Sir Simen Harcourt. fuppofe this 13 not defired now,
with any Defign to delay theTri-

al 5 the Prifoner mult fieflt plead to hus Indiflment,
I.. C. . Trever. 1f his Council be here, we are

wilitng to hear what they have to fay.

Clerk of Arir. Call Mr, IWilliains and Mr. Ru.
mond (who came iito the Ceupt), ]

L.C.7. Trever, Mr. Raymond and Mr. (7 i
the Prifoner here defires you may be of Council tor
him, and the Court have afligned you w be of
Council for him accordingly.

Mr, A1, Geas, He nacheard the Indi&Ement yead
to him, but he has not yet pleaded to it

Mr. Lindfav., My Lordy I delire to be heard b
my Council firlt, '

Mr. Raymeid, My Lord, 1 anprehiend Mr, Ling-
Jay’s Intention 15, to give the Coure ws httle Trou-
ble as may be, and therefore the Fals, of which he
1s Guilty, and that are charged upon him in this In-
dictment he will confels,  But, my Lord, he has
been advifed by his Iriende, and other Council,
that s Cafe has fomething particulae in it, wnich
he hopes will be for his Adviantage, and defires o
have the Benefit of what can be pleaded, befides
Guilty or not Guilty. |

L. C. . Trevor. Is there any other Plea, that he
can plead [pecially 2

Mr. fFillms., My Lord, not any that we know
of; 1defired him to advife with {fome other Perfong
about it 5 [ hope he has done fo.  As to the Pri-
foner’s Confefling, or pleading Not Guilty to the
Indi€tment, 1’s a Matter of Prudence, and not of
Law,

L.C. . Trevsr. Let him plead then,

Clerk of i, David Lindjav, avt thou Guilty
of this High-Trealon, whereof thou art indicted, or
not Gutlty ?

David Lindizy, Not Guilty,

Clerk of Arr. Crlprit, how wile thou be tried ?

David Lindfay, By God and my Country.

Clerk of Arr. God fend thee & good Deliver-
ance,

Mr. Linday. My Lovd, I have one Favour to
beg, that my Wife and Children may come to me.

L. G F . Ticvor. 1 think he may have that Li-
bevey, in the Prefence of the Keeper, if you have
nothing to objett agunlt ir,

Mr, Ait, Geir, My Lord, we are willing they
thould come to him, in the Prefence of the Keeper.
We will not abridge any Man of what he can rea-
fonably and jullly defire,

L, C. }. Trevor, Have you pitch’d upon any
Time to appoint for the Trial 2

Mr. At Gene Yes, my Lord, on Msiday next,
iF it fuit the Court.  He fhall have a Copy of the
Panncl, and all other Things thac ave fic tor him.
I fuppote, my Lord, the Prifoner is now commii-
cd to the Sheriff, as is ufual on thefe Qceafions,

L. C.F. Trevor. Yes y he is committed to the
Care of the Sheriff.

Clerk of Arr. Where 15 the Keeper of New-
gate ? (He appearsd, and took Charge of the Priforer.
And then the Court adjouriied il Monday, Nive ¢f
the Clock ).
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Mouday, April 24, 1704.
HE Court béing fet, and the Pannel called
over, as ufual, the Prifoner making no Ex-
ceptions 3 the following Gentlemen were {worn upen
the Jury.
Timothy Lenoy, Llq;
Richard Browi, Eiq;
Fofeph Foreys Llgs
Tauner Arnold, Efqs
Arthar Bayly, 1Aq;
Gearge Ford, Eiqs

| Tho, Illis, Eigs

| Nich. Goedzin, Lifys

| Tha, Blackmore, jun. Kfq;
WAL Snellinz, Yadqs
Peter Lekenx, 1idqs

fo. Pack, Liq;

L. C. %. Holt. You, Gentlemen, that are fworn,
go within the Bar.

Clerk of Arr. Dawid Linefay, hold up thy Hand

reshich be did), Gentlemen of the Jury, look upon
e Prifoner, and hearken to the Charge. He ftands
indicted by the Name of David Lindfay, of the
City of Loindsit, Gentlemman, &, as before in the
[adi¢tment.  Upon which Indi@ment he hath been
arraigned, and hath pleaded Not Guilty.  Your
Charge is, to enquire whether he be guilty of the
f1id Treaton, whereof he ftands indicted, If you
iind him Guilty, you are to enquire what Goods
and Chattels he had ac that Time, or if be fled for
ir. Butif you find him Not Guilty, you are tofay
@, aud to more,  And fland rogether, and hear
vour Lovidence,
" Mr, Merley. May it pleafe your Lordthip, and
you Gentlemen of the Jury, This 15 an Inditment
preferred againtt David Ltizdjay, the Prifoner at the
Bar, for High-Treafon ;5 for that hie being a Sub-
wét of the late King William, and now a Subject
of her prefent Majefty, after the Lleventh Day
of Decenbery 1688, wiz, the Twenty-fixth Day of
\Lsich, 1689, was in this Kingdom of Euglaid,
wiz in St. Martins in the Fields, in the County of
Ao fox, and afterwards and before the Third Day
of Decantheiry 1097, wiz. the Firlk Day of Offvber
1090, the Prijoner did voluntarily go into fiaice,
without Licence cither from the late King #illiam,
or the late Quzen Mary » And thae the Prifoner, on
the Third Day of Degcinber, 1697, vais not within
the Dominions of the late King /% am. Bue the
Prifoner, not weighing the Duty of his Allegiance
wwards aur Sovereign Lady the Queen, did, asa
{212 Traitor, afer the 14th Day of Fawsary, 1697,
the roth Day of Decomder, nthe fecond Year
of the Reign of her now iajefty, tratteroufly re-
win and come into this Kingdom of Englaind, viz.
i the Parifh of Str. Martizs in the Iields, in the
County of Middlefex, withour Licence cither from
the lute King /Viffiam under his Privy-Seal;, or
from her now Majelty under her Privy-Seal 5 and
this he hath done againft the Duty of his Allegince,
and acainft the Form of the Statute in this Cafe
made and provided.  To this Charge he hath
pleaded Not Grilt)y.

If we prove him Guilty, I coubt not but you wikl
hind b o,

My, Lindjas. 1 fhall give your Lordfhips, and
the Court, us licle Trouble as may be. I fhall
only beg Leave to ftate my Cale truly before you,
and then I fhall fubmit to your Judgment.

L.C.#. Holt. Mr. Lindjay, it you had a mind
to confels, you thould have done it before 3 now the
Jury areto enquire whether you arc Guilty or not,

Mr. Lindfay, My Lord, Lonly defire to bz heard
as 1o the Nadt,

L.C. % 1%, You muft ftay il the Queen’s
Evidence 15 heard, and then you may fay what you
Lan,

L |
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for High-T'reafon.
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Mr. Williams. My Lord, lis Intentions may be
as to fome Things to fave the Time of the Court s
and perhaps to eafe the Queen’s Council of fome
"I'rouble.,

L. C, f. Holt. Let the Queen’s Council ftate the
Evidence firlt, and then it imay be proper for him to
fuy what he will,

Sir 7. Powis [the Queen’s Serjeant]. You muft
either confefs the Treafon wherewith you are charg-
cd, orelfe we muft proceed to prove it |

L. C. . Holt. If you open the Evidence, then it
may be he will confefs 3 but it muft be firft opened.

Sir T, Pewis. My Lord, there is nothing meant by
us to reftrain him in any thing that he has to fay; all
that we defign is, to put him 1n a proper Method,
It 1s proper that he fhould underftand the Cafe.
He has pleaded Neot Guilty, and we are under a
Neceflity to thew what Evidence we have to prove
him Guilty, My Lord, this Indi€tment is founded
on an A& of Parliament made in the ninth Year
of the late King Zilliam, And it 1s grounded on
very good Reafons; for, as it is tzken notice of
in this A&, there had been a former Act made
in the third and fourth Years of the Reign of
the late King 27iliam and Queen Mary, by which
it was made High-Treafon for any to repar into
France without Licence 3 that any one that did lo,
fhould fall under the Guilt of High-Treafon.  But
that A& was calculated only for the Time the War
lafted, and was of no longer Continuance; and
there being a Peace concluded, the Preamble of
this A& rakes Notice, that thereby it would become
neceffary for the carrying on of Trade and Com-
merce between England and Frasice, that there
fhould bz a Freedom of going and coming aut of,
and into the faid Kingdoms refpeétively,  And
therefore the A& fuither fays, That whereas fe-
veral Perfons who had been in Arms, or had been
engaced in treafonable Practices againft the King
and Government, and other difaffeéted Perfons {us
all that reforted into France without Licence, du-
ring the War, were fuppoled to have fufhiciently
thewed themfelves difaffected to the Governiment)
therefore the At goes on, and provides agamit
the Mifchiefs that might enfue ; and fays, If any
of his Majefty’s Subjects, who had voluntarily, {ince
the Eleventh of December, 1688, gone mto Fravice
without Licence, and fhould at any Time, alter
the 12th of Fanuary, 1697, return into England
without Licence, that fuch Perfon, o doing, fhould
fall under the Guilt and Penalty ol High-Trealon.
This is the Subftance of the Aét upon which the In-
dictment is formed.  Now, that which we bhave to
charge and prove upon the Prifoner, is, That he was
here in England after the 11th of December, 1088,
We are ready to prove that he was here in the Be-
cinning of March, 1689, that he wentinto Fraiice
in Ofcher, 1696, that he afterwards returned into
England in December aft. We fay, he went mro
Ziauce without Licence, and returned without Li-
cence 5 and i€ will be his Part, if he can, to make
it appear otherwife. [f he does not admit thele
Fiéls, we fhall call our Witnefles to prove them
upon him.  If they are Facls that he admits, then
he may regularly proceed.

Mr. Lindfay. My Lord, may I fpeak now ?

L. C.7}. Holl. Yes, youmay.

M. Lindfay. My Lord, 1 do confels, that being,
o Native of Scotlzid, and never having had any
Office in Eugland, 1 did go into France with-
out his late Majefly’s Licence, after the Time men-

doned in.the Aty and T did continue bayrasnd
3
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Sea, till T was informed that her Majelty did,
according o her ufual Clemency, by her Gracious
Proclamation in 170%, give a general Pardon to all
her Subjects 3 and being defirous to take the Ad-
vantage of it, and to return to my native Country,
I came into Seatland, where 1 prefented myfelf
before the Government, and had the Benefit of
the Queen’s Proclamation allowed me. Whereupon,
my Lord, being advifed by fome eminent Council
thewe, that I was as free to come into England, as
any other Subject 3 and having my Wife and Chil-
dren here, I came to Loudon by the Way of Ber-
wick. Therefore, my Lord, humbly conceiving,
in thefe Circumftances, that I am not guilty of
Treajon within the Intent of this A&, I delire to
be heard by my Council.

L. C. . Holt. You own you went mnto Lranuce
fince the 11th of December, 1083,

Mr. Lindfay. Yes, my Lord.

L. C. Y. [l From what Place did you go Into
France, from England or from Scotlaind ?

Mr. Lindfay. Trom Laglaid.

L. C.*t. Ilslt. "Then he confefles the whole Tuct.

Mr. Soll. Gen, But, my Lord, he was there be-
fore 1697,

L. C.°F. ILlt. You muft agree on the Iact. T
fays he did go into Scotlaid withint the Time meon-
doned in that Proclamation.  And bemg n Seol-
Jand, he fays, he did advife with fome learned Couns
cil, and they told him he might fafely come 1t
Englaud:  Now, do you admit that Le dl go
neo Scotland on that Occafion of the (Qeen’s Pro-

clamation !
My, A, Gen. My Lord, as to time Iadt, we

cannot admit it.  T'here'was no Liceuce mentioned
in it, the Proclamation gives no Licence to come
into Eagland, only a general Pardon. Whar lus
Council will make of tt, I cannor tell.
L.C.F. Holt. Do youexpect it fhould be proved >
My, it Gen. I he will thew us the Procla-
mation, if it be the fan:e that T have | will allow
1.
L. C. 7. ILlt. Produce that Proclimation, look
upon it, it may be you will admie it wighout any

turther Prool.

Then the Preclamativit ssai prodaced, amd Mr.,
Atteiney General looved cii 2.

Sip T, Poeets, Will they have i read ? 1

Mr. Ait. Gei. It may be read if they aclire 1t

Mr. Williams. My Lord, wedefire it may be read.,

Sir 7. Powis. My Lord, we would not have 1t
look’d on as 1 Thing of Right to bz read, without
lurther Proof.

L. C.¥. Hdlt. No, that 13 of Grace, 1t Is a voO-
luntary Offer of yours.

Mr. A, Gen, Then I fhall not oppole the read-
ing of it, |

L. C. . Iolt. "Then you do admit that to be the
Queen’s Proclamation for Scotlard,

Mr. A, Gen. Yes, my Lord.

My [Villiams. 1 defire to know, whether they
aJinit the Pritoner to be a Native of Scotland ?

M. 1. Gen. We do not know that,

L. C. . Iolt, “Then you mult prove it, if you
think it material,

Sir 7. Poiwis, My Lord, he went from Eigland!
into France, and returned from Iraice nto England
AZAID,

L.C.*f. Holt. He muft be taken for a Native of
England, unlefs he can prove the contrary.

s
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Mr. IPilfiams. My Lord, fhall we firft read the

Proclamation, or prove him a Native of Scotland ¢
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L. C. . Holt. Read the Proclamation firlt,
[Then the Clesk read the Proclamation.

A Proclamation of Indcmnily.

ANNE R.
NNE by the Grace of God, Queen of
<« Scotlaid, Eugland, France and freland,
Defender of the Faith, &c. To all and fun-
dry our geod Subjects, to whom thefe Prefents
do or may concern, greeting.,  Foralmuchas i
has been, and s, our conflant Refolution and
Defign to eftablifh the Peace, and promote the
Welfare of our People 5 not only by procuring
the ‘cqual and imparial Adnimiftraton of Ju-
flice, but aifo by fuch a Mixture of the benign
Influences of our Goodnels and Clemency, as
may bett compofe ail Diftempers, and give a jult
Aflurznce aganft alf Fears and Jealculies: And
for that Efic@, we being delirous to complete
the Indulgence that hitherto we have fhewed,
and to reclaim even fuch Offenders as mighe
juftly have expedted the deferved Lifiects of our
Difpleafure.  And that for Tige to come, we
may by a Gracious Pardon and Act of Oblivi-

« on, cltablith firm Peace and Concord amongft

all onr Subjects.  Therefore we, of certun

- hnowledge, and by Virtue of our Sovereign

Power and Authority, Pardon, Remit, Indem-

nify, and for ever Acquir, all and:cvery one
of ‘our Subje&s, of all Crimes of Perducllon,
Rebellion, Treafen, Concealing of Trealon, Has-
bouring, Receipt, Supplying, Correfpeidino and
Intercommuning  with Rebels, and Dec.wved
Fnemics, the impugning the Cignity and the
Authority of the Liltates of Parhamene, and sl

¢ other Kinds of Treafon or Lefe Majelty, whe-

ther Common or Statutory, and of all Crims
of Lcfing-making, whether to us or our Sub-
jects, or to our Subjects of s, Depraving or
Milconflruing our Laws, or of any of our 10-
ceedines, or Mifreprefenting or Shindering us
or our Proceedings in any Sort 3 and all Bieacies
or Abules of, or Malverfations in publick Truls,
with ¢l ctheie Crimesy Delinqueicics o Tiaij-
greffiois of <whaffever Nature o Sualily, coii-
mitied, adted or donc by any of Iier Subjects
by Word or Writ, or dncwiied by aiy clicr
At cither by Commiffion o Omiffiany  preced-
ing the Date of thefe Prefents, aid swhich di-
re@ly or indire@ly are, or may impert ihe
Contravertion of any Law o A ¢f Pailli-
ment, Cuftom or Conftitution of that our
antient Kingdom s and that in fo far as 12
Jame may tafer iy Paiy or Puiiifhinent agaiif
ainy of our Sabjests, vithor dn ther Lives, lor-
tunes, Fffates, Llame or Reputation. All which
we by Virtue of our Royal Power and Autho-
rity aforefaid, Wili, Declare and Ordain to he
hereby Pardoned, Acquitted and Indemnilied,
and put in perpetual Oblivions aid fha! i
General Pardoit aid Indemiity fhall be as walid
aid effeétual 1o afl cur Subjccts for e Lyo-
ueration aid Difibaree of all Paiis and Priifh-
ments, as if cvery particular Crine, Oiiciice,
Delinquency or  Mifdemeanor  wwere beie )54
dszvir, and as if Remiffions, wnder o Greal Seal
were paft aid graited for the fame, wherewith
we for Ourfelves and Suceeffors diffente for
ever. Lake as we hereby Prohibit and Dib-

| charge
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charge any of our Dimifters or Judges to call in
“ Queftion, or procecd againft any of our faid
Subjects for the fuid Crimes, and their Crimes
«« and Punithments in any Time coming 5 Declar-
“ jug and Ordatiing 10is our geicial Pardon aind
Tndemnity to be diiterpreted aind nirderftvod in the
moft bentgiz, faveniable aud comprelienfive Seafe the
fame can admity for the Sccuiity of onr Subjells.
¢« Txcepting always forth and from this gene-
« ral Pardon and Indemnity, all Foie-faniters,
‘“ and Sentences, and Dooms thereof, and all pe-
<« cunial Fines and Unlaws already paid or tranf-
¢ a&ted ;5 and but prejudice to us, or thefe com-
“ miflioned by us, to call all Collectors and other
“ Intromitters with publick Money, to give Ac-
« count of their Intermiflions, and o make Pay-
 ment of what fhall be found duc by their
“ Intermiflions. And farther excepting, all Man-
¢ flaughters, Murders, Affaflinations, Witchcrafts,
«« Fire, Raifings, Depredations, Robberies, Rapcs,
< Spulzies, Thefts, Houfe-breakings, Mutilations,
“ Adulteries, Blafphemies, and Delinquences of
¢« Immorality.  All which Critnes, and thofe
<« ouilty thereof, are no ways to be comprehended
¢ 1n, or have any Dencfit by this our Pardon and
“ Indemnity as the faid Crimes excepted.  And
“« Jaftly, to the end all our good Subjets may have
‘“ Notice of our Royal Will and Pleafure, we do
““ hereby command our Lion King at Arms, and
¢ Jiis Brethren, Heraulds, Purfivants, and Mefien-
“ gers at Arms, to make due Publication hereof at
““ the Market-Crofs of Edinburgh 3 for all which
“ thefe Prefents fhall be a {ufficient Warrant,”
Given at oirr Court at §t. James’s, March 1040,
1507, aid of oy Reign the fecond Fear,

4
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By beir Majefty’s Command.
Qucenfberry.

GOD fave the QUE E N.

My, Raymoid. ook on the Backfide,

Mr, ¢, Gen. What is that ?

Mr, Raymond, A Certificate from the Duke of
Queenfberry, Secretary of State of Scotland, that it
15 & true Copy.

Mr, A1, Gen. We admit it.

Mr. Williams. ‘Then, my Lord, it 1s infifted on
that we fhould prove the Prifoner a Native of Scot-
!:H.'E:J.

Mr. A1z, Gen, 1f you think it material, you
may prove 1.

L. C. . Helt. They did think 1t material, and
theretore made it pare of cheir Cafe,

Mr, IVilliams, Cl Fames Grey, Efqs (who ap-
peared, and was fworn,) Sir, qoyou know the Pri-
funer at the Bar?

7. Giev. Yes,

M, Villiams. What Countryman is he ?

/.Grey, Alwaysreputedof Scetland, Thave known
him this 20 Years, and he was always reputed fo.
LG el Have you known him 20 Years
n Iugland ?

f. Grey. Yes, my Lord, in England; not in
Scotland,

Mr. Sofl. Gen. Have you had any Correfpond-
ence with him ?

/.Grey. No, Sir, no great Correfpondence.
In King Fames's Time he was Secretary to the
Lord Melfors.

] M;'. IVillams. What Countryman was he reputed
then ;

/. Grey. A Scoichman,

Jor High-T'reafon,

§II

E" C. F. Hdlt. Did you know his Family 2

J. Grey. No, I have been always in Laliind s
I did not know his Family, k

Mr. IWilliams. We have another Evidence,

_L. C. 7. Holt. You muft bring better Proef than
this, or ¢lfe it will not do.

Mr. IWilliains, Call Mir, Trumial (o apreaicd,
t??f{f was TL'{?E'HJ. \Y| I, T}';fmb;;[, dD )fuu 1{}1‘0\? EEIC
Prifoner at the Bar ?

Trumbal, Yes,

Mr. Williams. How long have you Unown him ?

ﬁ'!fﬁh?}(?f.”:[ have known him this twenty Years.

Mr. Williams.  What Countryman did you al-
ways reckon him ?

Trumbal, A Scotchman,

L. C. ¥. Holt. How do you know that 2

Trumbal. He has always been repured fo,  He
deale in Wine with one that I knew, and {o I capie
to know him.

Mr. WWilliams. Did you know Lim in Seorfland 2

Trumbal, No.

Mr, dit. Gen. Flave you known him
but in Eigland ?

Trumbal, Noj but lic has been resuted a Seased-
amaty, that dealt in Wine,  He had always the Re-
pute of an honelt Man,

Mr. Plliams. Call Charles Criiair (who (-
jeaied).

Mur. . Gen. You fhould bring your Witneflis
into the Court,  What is your Name, Sir ?

Mr. Caiair. Chailes Canair.

Mr. IFidliams. Fow long have you known the
Prifoner?

Mr, Canair. Ever fince T was a Child.

Mr, I7dliams. Where did you know him 2

Mr. Canair. In Scatland, 1 remember him from
a Child.

L.C.}. Illt. And you knew him to be a Na-
tive of Scotlasnd ?

Mr., Canair. Yes, my Lord, of Dujidee inSectlard,

L. C. f. Helt, Did you know any of his Re-
Jations ¢

Mr. Cairair. Yes, my Lord 3 his Father was of
Ditirdce m Scotland.

Mr. Williams. My Lord, we have fomething
farther to prove,

L.C. 7. Holt. Whatis it ?

Wir. IPillams, That the Prifoner was allowed the
Beneht of this Proclamation in Scotland 3 and we
beg leave to fay, this I'act which is now charged
againft him 1s already pardoned.

Mr. tt, Gen. That Pardon has Infiuence 1n
Scotlaind, not in Lngland.

My, Wiliams. Then you admit alfo that the Pri-
foner had the Benefit of this Proclamation allowed
him in Scotlaird,

Mr. Att. Gen. 1 know nothing of that.

L.C.¥. Holt. Now goon and ftate your Cafe.

Mr, Williams, My Lord, Mr., dttoriey Geieral
1s not pleafed to admit we had the Benchic of the
Proclamation allowed us in Scotlaid.

Mr, Att, Gen. They infit on what T know no-
thing of 3 1f they think they can have anyBencht by
it, they may prove it.

Mr. Raymoud, We¢ have done our Endeavour
to have the Secretary of State of Seotland appear
here, but I don’t know whether he has done us
the Lavour. We have the Certificate under his
Handl,

L. C. 7. Holt. Ts 1c the fame Hand ?

Mt, Att. Gen. My Lord, he aflerts that Certifi

cate, but we know not whether it be true. _
L. C' ?. Hr:h';

any where
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L. C. ¥. Holt. Then that muft be proved.
Mr. Raymond. Call Thomas Bruce, Elqy (who
appeared, and was fworn). Mr, Bruce, do you

know the Prifoner, and whether he had Bencht of

the Pardon in Scotland ?

Mr. Bruce. 1 know very little of him. I know
he was at Edmburgh laft Summer, and was under
Confinement therc and under Examination feveral
Times 3 but after fome Days he was at Liberty
acain,  That’s all that I know,

M. Raymond, Was he not at Laberty by leave
of the Government ?

Mr, Brice. It was {o believed.

Mr, A, Gen. Can you tell when he came back

to SYotland ?

Mr, Bruce, No, Sir. Flewas in Cuftody about
Fuly laft.
My, At Ger. Can you be paricular to the

Time? Wasit m Yune or Fuly ?

Mi. Bruce. I can’t be poflitive 5 it was in the
Time when the Parlament fae, T never was in his
Company,

Mr. Raymond, Call Mr. Seutherland.

Mr. An. Gen. 1 know not why we thould
trouble the Cowrt with this, What fignifies the
Pardon ?

L. C. ¥. b,
can of .

Mr, Att. Geir. Sy, what is your Name ?

Mr, Southerland.  Soutberiaid,

Mr, Raymond, Do you know any thing of the
Prifoner’s having any Benefit allow’d him of e
Scoteh Parvdoi ¢

Mr, Soutberland. 1 heard he had furrendered to
the Government.

Mr, Raymond. Was he difcharged by the Go-
vernment ?

Mr, Souttherland, Yes, 1t was generally reported
{o,

Mr, A1, Gei, What Time was that, Sir?

My, Soutberland. In [frie or Fuly Yaft Summer.

Mr, A, Geno Was he there the 27th of Yuly,
or before ?

M. Soutberlaid, T cannot be pofitive.

Mr, Raymoud, Call Dr, Hutisit (wcho appeared).
Doctor, what do you know of the Pnfonfr : h'u.rmw:'r
the Benehit of the Seosch Pardon, and its being al-
lowed him by the Government?

Dr. Hutton. 1 was, wn September, at Edinburgh,
and there [ faw Mr. Lindfay at the Qpee's-
Head, with the Atterney Geieral. He had been
examined about fome Letters (as I heard fay)
that had been direCted to hum,  And there I
heard Sir Fobn Stuart tell him, the Council had
fet him free. And I met him afrerwards ac Li-
berty, and it was done vpon the Proclamation of
Indemnity.

Mr. IWdliams. What Religion 1s he reputed of ?

Dr., Hutton. 1 know not that. But I have known
him fix and twenty Years, and I heard him tell
Sir Fames Stuart (who atked him why he came
away from France) becaufe he would not be a Pa-
pitt, and he faid, he had rather go to the Gallows
than return aguin.

Mr. Williams. What is his Temper? Is he a
ruict Man in relation to the Government ; or of a
turbulent Temper ¢

Dr, Hetton, 1 bave always known him a far,
peaceable, friendly Man,

Mr. Raymond. Doctor, T would afk you one
Queftion ; whether you have any Law in Scotland
thut prohibits going into France ?

Let them make what Ule they
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Dr, Ifutton, 1 do not know, I l\nnw feveral
Perions that came from Frauce to Seotland,

Mr., A, Gen. Dottor, you give him a fair Cha.
rafter, Can you tell n whofe Service he was iy
Fraice ?

Dr. Hutten, No, Siry I cannot,

Mr. At Gen, What was his Affc&ion towards
the Government ?

Dr. Hutton, 1 know nothing of that,

Mr, 8o, Gen, When did he return into Scetli;:d ;
was it before or after the 2 7th of Fuly ?

Dr. uttor, 1 do not know,

Vir, Ravmona, He came into E.”P'ZHLI'} in Sanlopi
beir laft, afier he had his Pardon. We lay he came
throush Northumberland, and other Places hither,
and 1n chis Cohunty hie was taken.

My, Lindiay. I was taken no where, but furren-
dered mytelf to Sir Charles Hedges.

Mr, Wdlams. The Falt s, that he came fionm
Scatland through Northumberland, &c. and fo in:o
Middlepe, and furrendered himfelf; o that Ny
thumberlaid was the fieft County of England thas
the Prifoner came into, after his leaving Sraf!frmf;
ancd fo that the Trealon, if any, was commiitee
thete, we nfil chat [hL Arraignment aid T *1

ought to be there.

L,C T bl 1F you infilt upon i, that the
Treafon committed was 1 Nosthuwberlond, then
you mutt prove it.

Ny, Iillams, My L ord, with Submiilion, the’
the 1€l being that Nerthumberland was tlu: fiett
Couniy ol £ wfcmf? that we came Into, yet it may
bz difficult to us to prove 1t 5 but with Submiflion,
it may not be ablolutely neceffary for us to prove,
that Nerthumberfand was the firft Countv, In regard
that your Lordfhip will take notice that A£d2

cannot be the firlt County, it being impoflible 1o
come from Scotiand mnto J".f:’}"::’:ff'qfax‘, without being
in other Counties before 5 and the Indi tmwt ousht
to have been in the firft County of Easlid he cae
HitO,

Mr, A4, Gei,
we find him.

Mr. Raymond, We can prove that he came {irit
to Bc?':&icn, then through Nerthumberland, Lioie
he came into Midd'cfex.

L. C.°f. Holt. 1t you can, do,

Mr. Raymzid. Dr. Hutton, do you know where
he came frft into Eaglaid, and which Way he came
hither ?

Dr, Huttsin, No, indeed 5 I have heard that he
came through N H.-Jmnlr rland, &c.

Mr. Ray niond. Did you lend him your Horle ?

Dr. Hutton, No, Siry but a I'riend of mine did
lend lim his Horle.

Mr. Raysmond. Where does your Iriend live?

Dr. Hutton, At Edinbuigh.

Mr., Raymond. 1id he come hither on chat Horle?

Dr. Huttsir, That 1 know not.  He was left
there by a I'riend of mine, to be fent into Krglurd
with the firft Opportunity, and fo he fent him by
Mr. Lindjay,

Mr. Raymond, Did he make ufe of that Horfe ail
the Way ?

Dr. Huttsn. 1 know not th 1r

Mr, Williams, My Lord, I am, by your Lord-
fhip’s Permiflion, of Cotm{:ll for the Prifoner:
And T hope this free and ingenuous Conk fTion,
which he has now made at the Bar, being the
very fame which he before made at his Arraign-
ment ; and being the very fame Confeflion which

he made before the Secrerary of State, and others,
before

"l‘l‘"l;
Bhlani

My Lord, we indict him where
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Lefore whom the Prifoner was examined, will be
taken and weighed by the Court as a good Argu-
ment of the Sincerity of this unfortunate Gentleman;
and that he defigns in his Trial to put your Lord-
(hip to as little Trouble as poflible. My Lord, It
has been proved that he 1s a Native of Scatland, and
he always has been of the Profeftant Religion, He
has been indeed in Frauce, but fnding he could not
enjoy his Religion there, he was E‘ﬂfUIUB{} by the firft
Opportunity to endeavour to gain a Licence from
the Government for his Return into his own Coun-
cwy.  In the mean tume comes out Her Majelty’s
Gracious Proclamation of Indemnity, That Pro-
clamation was proclaimed in a publick Manner, by
all Her Muyefty’s Heralds, at the Market-Crofs at
Fdinburgh, and 1t has very extenfive Words in ir,
pardoning all Treafons, Liclonies, ¢, all Crimes
and Mildemeanors whatfoever, My Lord, in Con-
fidence of this Fer Majefty’s Royal Proclamation,
we came from France to Scotland, and there claimed,
and were allowed by that Government, the Benefit
of the Queen’s Mercy. Afterwards having been
advifed by the moft eminent Advocates and Coun-
cil of Seotluid, that by this Proclamation we were
rendred In every Refpedt as a free Subject, and mighe
with Safety come from thence to Eigland 3 we ac-
cordingly came fiom thence hithers but all this
whiie we pad all the due Submiflion and Regard
that could bz, as well to the Law as to the Go-
vernnent 3 for we came from France unto the [ague,
“and we there attended upon Her Mapefty’s Envoy,
Mr. Stasbepe, and acquainted him with our Inten-
tions of returninzg home.  Immediately upon our
Retrn into Seotfand, we voluntarily came before
the Chicf Comnuffioner and Magiftrates there 5 who,
upon our Claim, were pleafed, at length, 1o allow
us the Benefic of Her Majefty’s Royal Preclama-
tion and Pardon.  And when we were in Eiglaid,
on the rft Notice of a Warrant out againfl us, we,
of our own Accord, watted on the Szerctary of
State, Sir Charles Hedges y and he happening not to
bz then at Letfure, we voluntarily attended upon
him 2 fecond and a third time 5 and upoa our third
Atendance we were commiited.  And now, my
Lord, we fland mdicted before your Lordthip for
the greateft of Crimes, Hizh-Treaftn, My Lord,
as to the Statate upon which we were indicted, the’
lome Part of ity without doubt, was not only very
reajonable, but abfolutely neceflary, I mean that
Perc of it which was for the Prefervation of his Jate
pajelty’s Perfon and Government 3 bur as to thas
Part of 1t upen which we are indited, 1t feems,
with great Subnuflion, a {evere Law. That the
bare rewurning o our native Country, when we
before were convicted of no Crime, or guilty, at
moft, but of a bare Contempt, in going out of the
Quzen’s Dominions witheut Licence, that this fhould
bz made High-Treafon, this, with Submifiion, is
lomewhat feverc: So that in refpeét of the Severity
of this Law, befides the common Arguments of its
benz a Penal Law, your Lordthip will be the rather
induced to admit of the moft favourable and merci-
tul Conftru@ion to every Part and Clanfe of this
Acd, thas it will bear. My Lord, we do humbly
nfiit on the Words of the Proclamation 5 and we
take 1ty thae thole Words do amount to a Licence
to us t0 come into Sestland : And if fo, then we
are not guilty within this Act of Parliamenr, of
coming to the Qeen’s Dominions without Licence,
And we likewile further infift, that one that has the
Queen’s Licence to come into Seotland, may, with-
out any further Licence, come into England——-—1
VoL, V,

for High-Treafon.
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beg your Lord(hip’s Leave to read that Part of the
Proclamation, which we chiefly infit on. The
Proclamation pardons all T'reafons, and all cor-
refponding and intercommuning with Rebels, or
declared Jnemies of the Queen. My Lord, it par-
dons ull other Crimes, of what Nature foever, It
pardons any A¢t, that may infer any Pain or Punifh-
ment, on the Lives or Eftates of Her Majefty’s Sub-
je@s.  And it is declared to be as available to all
Subjects, to pardon them all Crimes, as if the par
ticular Crime were named, and as if Remiffions
under the Great Seal were pafs’d,  And then Her
Mujefty declares, That this fhall be taken in the
molt favourable and comprehenfive Senfe thae may
be, for the Security of the Subyect, Now, my Lord,
taking this Proclamation in the moft favourable and
extenfive Senfe, 1 favour of the Prifoner 5 which
Fler Magefty has been pleafed exprefly to direct it
fhould 3 with Submifficn, 1 take it, 1c wiil amount
to a Licence from Her Mujefly, to return from
Irance to Scotland : And we humbly rake it, that
if the Prifoner did by Licence come from France
to Scotland, that he afterwards coming from Secotland
into Lugland, is not within the Act.

My Lord, T wonld beg Leave to confider what it
was that hinder’d the Prifoner from retarning {rom
France to Scotland : Sure it was his going to France
without Licence. Then when Her Mujefly 15 gra-
cioufly pleafed to pardon this Offence, we wke ir,
that Her Mugefty, by removing the Obftacle, does
by neceflary Implication give Leave to tie Prifoner
to return to Scotland again,  Her Maeity 15 pleafed,
with Submiffion, plainly to give him this Leave, by
taking off that that hinder’d his coming. That Par-
hament plainly did take 1t, and have been pleafed
to declare it an Offence, to go into Frante without
Licence; and have therefore been pleafed to punith
that Offence with a temporary Banfhment : But
when that Offence is pardoned, when that Bamfh-
ment is remitted, then the Prifoner {feems at Li-
berty to return home: And thar Liberty being
given by the Queen’s Proclamation, this, with
Submiffion, amounts to a Licence from the Queen,
for the Prifoner’s returning home. My Lord, there
are many Inftances, whercin the King or Queen’s
Grants or Pardons fhall have a double Operation,
for the Benefit of the Perfons upon whom they are
beftowed, But thefe Cafes, as I humbly conceive,
not immediately relating to this Point now before
your Lordfhip, I fhall not trouble your Lordihip
with citing them. My Lord, if we, when  Fiance,
had been guilty of more than what is charged upon
us in the Indictment ; I mean, had we correlpond-
ed. or adher’d to the Queen’s declared Linemices s
ftill the exprefs Words of the Proclamation {eem
plainly to extend to us, when it pardons all correl-
ponding and intercommuning with the Queen’s
declared Enemies, which the French then were, and
now are. My Lord, If this Proclamation could in
any Part of it bear two Conftructions (the one
making for the Prifoner, the other againft him) the
Queen has been pleafed to determine in what Senfe
it thall be raken ¢ in the moft beneficial manner for
the offending Subje@. But, with humble Submiffion,
would this be obferving of Her Majefly’s Gracious
Dire@ions; inllead of allowing to the Prifoner the
Benefit of this Proclamation, to make his very coms
ing to Scotland, to claim til:; Benelic of 1t, and hum-
bly to lay hold of Her Majelty’s Mercy 5 to make
this very A¢t to amount toa Crime ; to make it the
greatclt of Crimes, High-Treafon? This furely
would be the very Reverfe of Her Majefty’s molt
Uuu Gracious
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Gractous Intentions: And yet this, with Submif-
fion, would be the Confequence, if the Prifoner’s
coming from France into Scotlend fhould be con-
ftrued to be Treafon, My Lord, I admit the
Words of this At are, If any return into Euglaid,
or any other of Her Majefty’s Dominions, withour
a Licence under the Privy-Seal, it fhall be IHigh-
"Treafon.

Sir 7. Powis, But this is not a Licence under the
Privy-Seal.

Mr. At Gen. The Great Seal of Scotland will
not vacate an Luglifi Act.:

My, #illiams. Now we humbly take it, 1f the
Queen is pleafed to beftow her Licence by any Act,
or In any manner cqually notorious with her Privy-
Secal, ’tis fufficient, and within the Meaning and
Lauity of the Statute. And this Proclamation made
by all the Heralds at Arms, at the moft publick
Place in Edinbursh, 1s as notorious, nay, much
more notorious and poblick, than a Licence under
the Privy-Seal only 5 and therclore within the mean-
ing of this A&, Belidcs, the very Words of the
Proclamation are, T hat it fhall be m every Relpect
as valid and effectual, as if 1t werce under the Great
Seal: And if under the Greatr Seal, furely it mult
be at leaft as ftrong, as if under the Privy Seal, Be-
fides, the Statute does not fay, that the Licence
mult be under the Privy-Seal of Eugland., The
Words of the A& are, It any return into England,
or any other of HHer Muajelty’s Dominions, without
Licence under the Privy-Seal, without faying of
what Kingdom. Now, with Submiffion, 1t not being
faid what Privy-Scal, or of what Kingdom it mult
be intended, according to the Subject-matter, the
Seal of that Kinedom or Dominion where the Li-
cence is granted s and that being Scotland, the 1i-
cence under the Great Seal of Scotland, 1s fufheient :
For it feems improper, that the Seal of one King-
dom fhotld be made ufe of, to licenfe an A& n
another Kingdom. Now, if a Licence under the
great Scal of Scotland be fufficient, this Procla-
mation declares, that it thall bz as valid as if "twere
under the Great Seal: And it can’c he deny’d, as 1
have faid, bor a Licence vnder the Grear Seal muft
be cquivalent with a Licence under the Privy-Seal,
Befides, the Queen’s Proclunation does not men-
tion what Great Seal, or of what Kingdom; and {o
it may be mtended, that Great Seal that wonld be
moft beneficial to the Prifoner s taking 1 m 1ts mot
favourable Senfe, as Her Majelty 15 pleafed to di-
rect it fhould be.

But *twil! be faid, That taking this to be a Li-
cence, this is only a Licence to come into Seatland ;
but the Prifoner is indi¢ted for coming into England
without Licence. But we takeis, It we had a Li-
cence to come into any one of the Queen’s Domi-
nions, and we ficlt came into that Dominion with
this Licence 3 we can’t then be guilty of Trealon
within this A&, The Words of the Act make 1t
Treafon to come into England, or any other of the
Qucen’s Dominions without Licence 3 o ’tis the
fame thing as if it faid, that it {hould be Treafon to
come into the Queen’s Dominions withour Licence.
'T'lien if one comes into Scetland with Licence, Scotland
being onc of the Queen’s Domintons, the Prioner
can’t be faid to come into the Queen’s Dominions
without Licence; fo that by this Licence the Pri-
foner is wholly out of the Act. This Act, with
Submiflion, muft operate and take 1ts Kilect upon
the firft Step made from France nto any of the
Qucen’s Dominions; fo thatif the Prifoner be guilty
of High-Treafon within the Act, it muft be when
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he. made his firft Step from France into Scotland -
But that being made lawful, by the Proclamation
amounting (as we fay) to a Licence; it can’t ba
afterwards Treafon, for the Prifoner to come into
Eugland, Take it, that the Prifoner had had Her
Majefty’s Licence to come from France into Eiig-
laird 5 and accordingly the Prifoner comes into L
land, and afterwards goes into Scotland 5 had this
been Treafon? Surely not.  Tuake it, that a Moy
within this A& returns from Frauce into Enplurd
without Licence, and 1s pardoned, and he after-
wards goes into Scotland 3 would this have been 2
new Treafon, for which the Man that was before
pardoned muft lofe his Life 2 We humbly take i,
that 1t would net.

Befides, with Submiflion, this Proclamation a
mounts to a Parden of the Trealon, tho’ it be before
the Prifoner return’d to any of the Queen’s Domi-
nions.  And if 1t appears to your Lordfhip, thas
the Prifoner 1s paraon’d, tho’ we have not pleaded
it, your Lordfhip will not be pleafed to fufler the
greatelt Punifhments to be milicted on any thac
your Lordfhip perceves are entitled to Her Ma-

1elty’s Mercy, or on any that are {o much as with-

in Her Majefty’s Intentions of being pardon’d.  Be-
fides, another Confequence of the Prifoner’s being
pardon’d, 1s, That then if he be pardon’d, he is a
fres Subjeét, and has Liberty to go any where, and
into any of the Quecn’s Dominions, My Lord,
1s to this Point, whether the Treafon be pardon’d,
‘us neceffary, with humble Submiffion, to confider
what makes this Trealon, *Tis the going into
Irance without Licence, and  returning  home
without Licence: *Tis both joined tosether make
the Treafon; and the one without the other does
not make the Treafon. Had not the Prifoner gone
into Jiance without Licence, his returning withous
Licence would not have amounted to Treafon: So
that the going into France, 1s the IFoundation of
the Treafon. And I bumbly take 1t, that this Aét
of Parliament has made the bare going into Fig.:cr
without Licence, an Ofiences and has punify’d i
as fuch, by Banithment during the Queen’s Plea-
{ure s So that the Prifoncr, from the Time he went
nto Frauce without Licence, wasan Officnder, and
confequently capable of a Pardon.  So, with Sub-
miflion, ’tis plain, there was fome things on which
the Pardon might operate, tho’ the Pardon was be-
fore the Prifoner’s landing n Seatland 5 then taking
it, that the Prijoner’s going into france withour Li-
cence was an Offence, and the original IFoundacion
of the Treafon : This original Oftence is, with Sub-
miflion, pardon’d by the Proclamation, by the Par-
don of all Crimes and Mifdemeanors, of what Na-
ture foever, And if the original Oftence be par-
adgoned, all the Confequences, all the Dependences
upon that Offence, all that enfues upon that Ofitnce
arc, with SubmifTion, at the fame Time pardon’d.
This, my Lord, {cems to be proved by Cole's
Cafe, Plowd. 401, where, after one had iellonioufly
wounded another, then comes a Parcon of all Crimes
and Mifldemeanors 3 and afterwards the Party wound-
ed dies. The original Mifdemeanor being pardon’d,
all that enfues upon it 1s pardon’d; =nd confequeni-
ly the Murder 13 pardon’d, by the Pardon only of
all Mifdemeanors, Now in our Cafe *us plam, the
original Offence 1s going into Fraure without La-
cence ; and that being pardon’d, all thatenfucs that
Offence, all the Dependences upon that Oilence,
according to the exprels Words of that Cale, are
pardon’d alfo: And therefore, the retarning into

the Queen’s Dominions without Licence, being
only
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only a Confequent and 2 Dependent upon the going
into France without Licencey Is pardon’d alfo. Be-
(des, my Lord, fo favourable a Conftruction does
the Law make upon Adts of Mercy, that when the
Crown pardons any Crime, the Pardon refiores the
Man in fuch a manner, as if the Offence had never
Ieen comumitted.  And confequently, after this Par-
don, s the fame Thing as 13 rl_u: Prifoner had ne-
ver oONe into Frairce without Licence: And if the
Prifoner had never gone into Frauce withour Li-
cence, ‘tis plain his coming home without Licence
would not have been Treafon.

In [lob. 8 1. Ciddington . Iilking, If a Man com-
mits a Thefr, and is pardon’d, it afterwards he is
called Thief, an Action lies, tho’ he is called fo by
one that had no Notice of the Pardon ; lor that af-
ter the Pardon, ’tis asf he had never been guilty of
Thetft. There is likewife another Cafe put there,
which feems much ftroneer than the Prifoner’s Cafe;
which is this: If an Appeal of Felony be bronglit
apainft a Man, and the Defendant prays Trial by
Battle 5 the Plainuft counterpleads the Battle, by
(1ying, that the Defendant, when commiited to
Prifon for his Felony, broke the Prifon, and fo c-
fcaped (which is a Prefumption of Guilt) and fo
takes off the Trial by Baules yet ’us adjudged,
that when the King pardons the Breach of Prifon,
this reftores the Defendant to his Trial by Battle,
and ’tis then as if the Defendant had not broken
the Prifon at all.  Yetin chis Cafe 1t might have
been objected, That tho’ the King has pardon’d the
Breach of Prifon, tho’ the Profecution or Punifh-
ment for Breach of Prifon is pardon’d; yer the
collateral LEffeét of it, which is the Prefumption of
Guilt upon the Party’s Flight, might remain; efpe-
cially as to the Appellant, whofe Sult (according to
the general Rule) the King’s Pardon can’c influ-
ence, Yot here s adjudg’d, that even as to the
Appellane, the King’s Pardon of the Breach of Pri-
fon, makes it as if the Party had never been guilty
of it, Now this is ftranger than the Prifoner’s Cale:
For in the Prifoner’s Cafe, the Queen’s Pardon 1s
only made ufe of, to prevent her own Profecution,
and not the Suit of any Appellant.  Therefore 1
the prefent Cafe, the Proclamation pardoning all
Mifdemeanors, pardons the Offence of going 1nto
Irairee without Licence : And that being pardord,
tis as if the Prifoner had never gone into Fraiice
without Licence; and without this, the bare Return
without Licence will not amount to Trealon. So
that, with Submiffion, we take this Proclamation
to be a Licence to the Prifoner to return into the
Queen’s Dowinions. Nay, we take it to be a Pardon
even of the Treafon of which he ftands idiéted.

Befides, I would humbly heg Leave to offer to
your Lordfhip’s Confideration, whether a Scotch-
jan, that was not in Eugland at the Time of the
making of this AQ of Parliament, be within the
Meaning of this A&, The A¢ fays, If any of his
Majefty’s Subjeéts thall go into Fraice without Li-
cenfe, 1f he return without Licence, ’tis Treafon, 1
don’t pretend to call in queftion Calvin’s Cale,
which was (at that Time at leaft) a very convenient
Refolution. I don’t deny, but a Natural-born
Subject of Scotland is, as to many Purpofes, a na-
tural-born Subjeét of Eugland.  But whether (upon
the Conftruflion of fo very penal a Law as this 1s)
a Scotchman s within the Meaning of this Law, is
the only Queftion. Now, with Submiffion, when
the Aéts fays, If any of his Mayelty’s Subjeéts fhall
0 1nto France without Licence, this (according to a
reafonable Conftruétion) fhall be intended only of
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Lnglify Subjels, ftrictly {peaking, that is, thofe of
England 3 1t mult be intended only of fuch of His
Majefty’s Subjects, who were reprefented by the
Parhament that made this Law, and who are pre-
fumed to conlent to the maiing of this Law 5 ’tis
thefe Subjects only that may reafonably be fuppofed
to have Notice of this Law, and therefore *tis rea-
fonable that_ they only thould be bound by it 5 c-
fpecially in the Cafe of fo fevere a Law, where a
Man’s Life, Eftate, and all that is dear to 2 Man
15 at Stake. There may be a great deal of Dif-
ference betwixt an A¢t of Parliament that punifhes
a I'act that was before Malwm in fo, and an A&
which makes that an Offence which was before law-
ful : Every one of any Nation is, at his Peril, to

abftain from committing any A& that is Malum i1
J2 5 and 1i he he commuss fuch an At inany Coun-
try, he feems fubject to be punifh’d according to the
Laws of that Country where the Fadt was comit-
ted.  But going into Lrance, or any Place beyond
Sea, without Licence, fecms only Malwm Prebilitun
by this Statute: And therefore when the A¢t fays,

If any of his Mujefty’sSubjects who wentinto Fraice
without Licence, fhall return without Licence, fhall

be deem’d gumlty of Trealon; it fhall be intended

only of thofe of Exglaind; fuch Subjets as cither

by themfelves, or their Repreieatatives, were con-

fenting to the making of this Law. Therefore 1

humbly beg 1.eave to put the Cafe; That if one of
Her Majelty’s Subjelts of her remote Plantations

(as Barbadoes, or Anteeo) that was refident there

at the Time of the making this Law, fhould have

fince the Year 1058, gone 1nto Fraice on any private
or particular Account, without Licence; and after-
wards thould come into Euglard; would this Sub-
ject (who, in all Probability, knew nothing of the
making of this Law) be guilty of High-Trealon,
for coming into Zugland ¢ Surely this would be ex-
ceflively hard.  Then if one relident at Baitadoes,
or Aitego, at the Time of the making of this A,
fhould not be within this Law 3 much lefs fhall a
Scotchman be within it, in regard Scotland is a fepa-
rate Kingdom, that can’t be bound by our Aéts of
Parliament; whereas any of the foreign Planta-
tions are plainly liable to be bound by Eigli/h Adls
of Parliament,

Befides, there 1s another Reafon from the very
Words of the Act, why a Scofchman that was not
refident in Eigland, at the Tie of the making this
Law, can’t be intended within the Meaning or the
A& : and that is not only becaufe the Act men-
tions nothing of Scotlard 3 but becaufe the Words of
the Act are, If any of his Majefty’s Subjects who
went into France without Licence, fhall return into
England, or any other of His Mujefty’s Domintons,
without Licence, ’tis Treafon. Now the Word
(Return) muft plainly have Relation only to that
Country where the Party was refident at the mak-
ing of the Law, or to the Country that he lertat
the Time of his going towards Fraice.  But it does
not appear that the Prifoner, who is a Scotchman,
was in England at the making the At ; and he
having been proved ro be a Native of Scoffasid, muft
se intended to be then in Scotland, unlels proved to
be elfewhere : And therefore the Prifoner’s coming,
into England can never be within the Meaning of
the Word Refurning into England, any more than a
Man can be faid to return to a Place where he was
not before.

There is another Objection ( becaufe T will give
Mr. Aitorney only one Trouble) and that 15, Thac
this Indictment (or Trial) can’t in this Cafe be in
Uuu 2 Middle-
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Middlefex, but mult be in that County where the
Prifoner firlt came after his leaving Irance; which
really was Nosthumberland, as he came from Scot-
land 3 or at leaft your Lordfhip will take notice,
that it can’t be Middlefex. *Tis a known Rule,
that all Indi€tments and Trials for Treafons and
all other Crimes, muft be in the County where the
Treafon was committed : Andtis clear (taking the
Proclamation out of the Cafe) that the Treafon was
committed in that County which the Prifoner firft
came into after leaving Ivance, The Trealon
(taking the Pardon out of the Cafe) was compleated
by the firft Step made into England, Nay, if the
Prifoncr, immediately atter his making his firft Step
into England, had returned, {ill it had been a com-
plete Treafon; and the Party had returned with his
Guile upon him, And, my Lord, I donot take
it, that the Party commits a new Treafon, by his
aoing into another County, *Tis true, “us faid, it
{ fleal Goods in one County, and carry them o
another, this is Felony (tho” not Robbery) in every
County where T carry them: Buteven in this Cafe,
the Law (as I take it) 1s faid to be otherwife, in
Fitz, Abr, Tit. Coron. Par. 194, and that the Trial
mult be in the County where the Goods were firft
taken.  But taking this to be Law, That the Felon
may be tried in any of the Countics, where he car-
ries the Goods he ftole; as I mult needs own, the
Law is now allowed to be fo; yet this depends
upon a different Reafon, no way aftecting the prin-
cipal Cafe.  For the Reafon given of this Cafe, in
Dyer 4o, and 7 Coke 2. and Bulwer’s Cafe 15, Thac
the Robbery or I'elony does not alter the Property
of the Goods 3 and therefore, into whatever County
the Felon carrics the Goods, *tis a new Eelony.
But there *tis not that {pecial Reafon in the prin-
cipal Cafe, and therefore the Law is not the fame.
Suppoling the Prifoner had been pardon’d the T'rea-
fon, in coming into the firlt County of Nowthuumber-
land without Licences could he alterwards have
been punifh’d lor ‘T'reafon, for coming into the next
adjacent County 2 This would be a pretty ftrange
Conftrution of muluplying Trexfons,  And if
coming intc every County would make = frefh
Treafon, a Man at that Rate may be brought to
fuffer as a Traitor, tho' with many Pardons about
lnm.  No furely, my Lord, ’us the original A&
the Law regards, and the coming into a fecond
County does not make it a {econd Trealony and
therefore we take it that the Indictment or Trial in
this Cafe can’t be in Middlefex, but muft be
Novtbumberiand, or {uch other County, which was
the firft County of Luglaird that the Prifoner came
into, Upon the whole Matter, we, with great Sub-
mifTion, infitt, Firft, That Her Majelty’s Ploclama-
tion amounts in Law to a Licence for the Prifoner
to come from [France into Scotland 3 nay, that it
amounts to a Pardon to him, cven of his Treafon
that be is now indicted for. But if that be againit
us, we in the next Place take 1t that a Scozchman nor
relident in England at the time of the making this
Adt, is not within the Meaning of this Act,  But

if that alfo be againlt us, yet in the next Place we
humbly infilt, that he cannot be indicted for this
Trealon tn Middlefex, but mult be indiéted 1n the
County where he firit enter’d Eugland,  And ’us
fuffictient if any one of thefe Points are for us 3 and
theretore we humbly hope the Prifoner fhall be ac-
quittec.

Mr, Raymond, My Lord, if your Lordfhip pleafe,
I’d beg the Liberty to ofter 2 Word or two on the

fame Side for the Prifoner at the Bar,
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I humbly apprehend, your Lordfhip expe@s po

Apology from us, for appearing as Council iy 5
Caufe of this Nature, fince ’tis by your Lordthips
Permiffion granted us in Purfuance of an A& of
Parliament, that we have this Liberty 3 and I can’e
forget what your Lordthip has faid formerly in this
Place on the like Occafion, That it 15 as lawful for
the Gentlemen of the Bar to be Council in fuch o
Cafe, and thar they are as muchy obliged 10 do theiy
Duty for their Client in it, asin any other Cyfe,
wherein by Law they are allowed to plead.

[ fhall thercfore, the Fadt being agreed on by
both Sides, ftate it as 2 Cale, and fubimit the Cb.
fervations I fhall make upon it to your Lordthip’s
Opinion, '

The Fat is no more but this.
~ Mr. Lindfay, being a Native of Scaland, came
mnto Linglaid, and relided fome Time here s {iom
thence he went into diaice, where he continued a
confiderable Times after he was gone into Fuze,
amd whillt he was there, the Adt of Parliament,
upon which he now ftands indicted, was made,
Afterwards the Queen granted a general Pardon and
[ndemnity to her Subjets in Seotlaid for all Trea-
fons, &c. Depending vpon which, Mr, Lidiy
teturned into Scorfand, and having had the Allow.
ance of the Benefit of it there, he retwined into
Ligiand, coming by the way of Beriwick and Nir-
thumberland to London.

My Lord, 1 fhall humbly infift upon it in be-

half of the Prifoner at the Bar
Firft, That he 1s not comprehended within the

Words of this A&.
Secondly, That if he fhould be within the
Words, yet that he is not within the Meaning of

the A&,

My Lord, I hall by no means prefume to arraign
the Wifdom or Juflice of the Law-makers in mak-
Ing this ACt, which doubtlefs was founded on great
Reafon, and was very necellary for the Prefervation
of his late Majefty’s Perfon and Governmenr,  Bug
let it be never fo wife, never {0 juft, or never fo ne-
ceffary, yet, with great Submiffion, ’tis a very penal
Law; partly, becaufe it hasa Retrolpedt and makes

that Faét an Offence, which was none at the Time
when it was done (for before this A¢t, it was fawful

for any one to have gone into Fraice, between the
Lleventh of December, 1688, and the Timc of the
prociaiming War with France ). But principally be
caufe it makes the Offender againtt it a Traitor,
therefore it muft be expounded according to thofe
{trict Rules of Conftruction, the Law has appointed
for other penal Sratutes, and muft never be exiend-
cd by Fquity beyond the Letter,

My Lord, as to the Penning of this A&, T muft
obferve, there 15 not one Word in it of Scotlasnd, or
thie Subjects of Sestland, in exprels Terms.

‘The Queftion then will be, what other Words
in it can extend to Mr, Lindiay’s being a Native of
Seotlard? The molt comprehenfive Words feen to
be thefe at the Beginning of the enating Part, JIf
auy of ber Majefly’s Subjelts, who have, &c.

I muft beg Ieave to infift upon it, that Mr.
Lindfay can’t be calPd one of His late Majelty’s
Subjets within this Act, 1 do agree he was the
Iate King’s Subject, as King of Seot/and, but not
as King of Eungland; but this A& being made in
Eugland by the Englifb Parliament, and ufing the
Word Subjels, muft mean fuch Subjets as that
Parliament were able 1o oblige, which are only the
Subjects of England, or the Dominions depending

on the Crown of England 5 but not the Subjects
of
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of Scotland, which 15 a diltinét Dominion from
England.

The King of England has a double politick Ca-
pacity in him, oncas King of Englaud, the other
as King of Scotland 5 the two Nations are abfo-
lutely diftint, and fo are the Laws by which they
are refpeétively governed : If therefore the King, as
King of thefe two Kingdoms, has two feveral
politick Capacitics in him 5 if the Nations and the
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there,.——In this very Cafe of Mr, Lindfay, by his
Return into Scotland from Fraunce (if your Lord-
fhip takes the Word Dominions in the Act in as
large a Senfe as I fuppofe the Queen’s Council would
have the Word Subjefts took, that is, to all the
Places in Subjetion to the King, tho’ not depend-
ent on the Crown of England) he was become a

Traitor to the Queen as Queen of England, which
s the higheft Breach of Allegiance that can be

Laws are diftint, with Submuffion, the Subjects of and yet at the fame Time (laying the Pardon out

Neceflity muft be confidered fo too.

[ am very fenfibie, My Lord, with what Solem-
nity Cefvin’s Cafe in 7 Rep, 1s faid by my Lord
Cole to have been adjudged s 1t fhall be therefore,
with a great deal of Submiffion to your Lordfhip’s
Opinion, and Deference to the Authority of that
Cafe, if 1 fhall fay any Thing that may feem to
clath with that Refolution.

I confefs that Cafe has determined, that Allegi-
ance 1sa Quality of the Mind, and can’t be cir-

of the Cafe, and fuppoling there was no Law in
Scotlaind to prohibit his coming thither) he was a
very good Subject of the Queen’s in Scotland, and
not guilty of any Breach of Allegiance due to her
there.  Then certainly thefe two Allegiances are
not the fanie, but diftinguifhable ; one owing to the
King as King of Scotland, the other owing to the
King as King of Lugland 5 and it the Allegiances
may be confliderad feparately, fo may the Subjeét
(who owes thofe Allegiances, and by owing of

cumferibed by Place 5 that *us due to the Perfon of  which he becomes a Subjelt) be feparately confi-

the King ; and becaufe his natural Perfon can’t be
divided, the Allegiance owing to him is infeparable
and indivifible, and therefore that there is an Union
of Allegiance of both Kingdoms 3 and that a Man
can’t be confider’™d as a Liegeman or Subjedt,
which 15 all one to the King, as King of Scotfand,
and not as King of Englaud, and fo Vice Verfa.

I'll beg Leave to conlider my Lord Cofe’s Foun-
dation, upon which this Refolution is built, and
fubmit it entirely to your Lordfhip whether that is
able to fupport .

According to my Lord Coke himfelf in Caluin's
Cafe, Legiance 15 a true and faithful Obedience
of the Subject due to the Sovereign, for which the
Sovereign is obliged to protect his Subjelts.  Pro-
tectio trabit Subjeiionem, Subjeltio Proteliionem.;Co. 5.

[ fuppofe it will not be pretended chat this Obe-
dience due from the Subject to the Sovercign is an
zbiolute blind Obedience to every arbitrary Com-
mand ol the Sovereign ; but is only fuch an Obe-
dience as the Law of the Kingdom, er Principa-
lity, or Dominion, has refpectively prefcribed for the
Subjet to pay to his Sovereign 3 and the fame holds
25 to the Sovercign’s Part in Point of Protection.
I therefore this Obedicnce or Legtance (which 1s
the fame) 15 altogether preferibed and governed
by the Law of the Place where tis due, 1t muft ne-
celarily tollow, that where the Laws are different,
the Legiance or Rule of Obedience and Subjection
mutt be different alfo, and confequently the Legi-
ance dus to the King as King of Euglaid, and
the Legiance due to him as King of §eotlaid, (fince
the Laws of both Nations are diftinét) muft be fe-
parate anddiftinguifhable : Were it not fo, the fame
A&, iffoin one, muft in both Kingdoms be the
the Performance of the Subjeéts Legiance 3 and the
fame A&, if fo ineither, muft in both Kingdoms
be the Breach of 1t.  But that that 1s otherwile, 1s
eafily to be proved ; as for Inftance, according to
my Lord Coke in Calvin’s Cafe, 7 Co. 7, 0. The
King of England may command any Subjet of
Luglaid to attend him in his Wars beyond Sea ;

but {uppole by the Law of Scotland a Subjet of
Scotlaind is not oblig’d to go with the King out of
the Kinedom, the King commands a Native of

Seotlaind to wait on him out of Scotland beyond Sea,
and he refufes 3 now by the Law of Eugland he has
broke his Leciance to the King, and yet in Seot-
land he 1s as gond a Liege Subject (notwithftand-
g this Refufil). as any Subje@ the King has

dered as fuch i refpet of them 5 and confequent-
ly, that Mr. Lindjay being a Native of Scotland,
muft be regarded as a Subject of the King as
King of Seotland, and not a Subject of the King
as King of England, and fo not within the Words
of the A, for the Reafons ofiered to your Lord-
fhip before.

The fecond Thing 1 begg’d your Lordlhip’s
Leave toinfilt upon was, That taking it, that Mr,
Lindfay, tho® a Native of Scotland, fhould be com-
prehended within the Words, any of bis Magefty’s
Subjecs, yet that this Act did not defign to ex-
tend to any Native of Seotfand, and coniequently
not to him.  With great Submiflion to your Lord-
fhip, there are many Cales in the Books where
Statates have received a Conftruction contrary to
the Words, to comply with their Intent, The
Statute of Glonceflery, Cap. 1. enadls, that the Dif-
{cifce fhall recover Damage, in a Writ of Entry,
founded upon the Difleifin, againft him who 1s
found Tenant 3 upon which Lit. Seit. 685, puts
this Cafe, That if the Difleifor makes a Feoffment
of the Land to B. C. and D. aund Livery of Seifin
is made to B. and C. 3 but D. was abfent, and ne-
ver would agree to this Feoffinent, nor take the
Profits 5 B. and C. die, the Diffeifee brings a Writ
of Dificilin in the Per againft D, who pleads this
Matter 3 tho' he is a Tenant of the IPrechold of
this Land, yet no Damages fhall be recovered
againtt him, So in this Cafe, tho’ the Words of
the A in their utmoft Extent would comprize the
Prifoner ac the Bar ; yet if the Parliament did not
defign they fhould, a Conftruction fhall be made ac-
cordingly.

That the Parliament did not intend to con-
cern  themfelves with Scotland, or the Natives
thereof, appears, with Submifion, by the Pream-
ble (which is, as my Lord Coke terms it, Co. Lutt.
29. a Key to find out the” meaning of the Law-
make:s).

The Words of the Preamble are, That upon the
Conclufion of the Peace between his Majefly and
the Fyench Kine, it was become neceflary for the
carrying on a Trade between England and France,
That the Subjes of cach Kingdom fhould have,
(3¢ .— 1 fuppofe it will not be pretended chat
Scotland can be comprehended under the Word, of
England 5 nor Scotchman under the Word, the Sub-
jects of cach Kingdom, that 1s, of England and

France, —— For if a Scotchman fhould be took
to
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to be a Subject of the King of Eugland, yet 1 hum-
bly conceive he was never took to be a Subject of
the Kingdom of England ; the word Kingdom 1s
the fame as Realm, and is ufually applied to the
Land of England, and not to the Dominions depend-
ent on the Crown of Lugland 5 as on the 35 Hen.
8. C.2: a Treafon committed in Ireland was ad-
judged to be a Treafon committed out of the Realm
of Luglaid, and wiable as a foreign Treafon,
Oryrke’s Cale, Ander,262. Pl 269. Butif King-
dom or Realm fhould be taken to have the fame
Signification as Dominion, that Cafe could not be
Law, becaufe Treland was never held to bz out of
the Dominion of the Crown of Eiplaid 3 fo that
with greas Submiffion to your Lordfhip, nothing
in the Preamble afiects the Prifoner at the Bar,

The next Thing to be confider’d, is, what the
Parliament meant by theWords, If any of His Ma-
1efty’s Subjects, Ge, And I humbly hope your Lord-
fhip will think it reafonable to let that Expreflion
be explained by the Word Subjects ufed in the Pre-
amble, and fo interpret them his Majefty’s Subjects
of the Kingdom of Eigland, which this Prifoner is
not : and the rather, becaufe to confirue them to
extend to Scofchmen, will be an Interpretation that
will make the Englifh Parliament make an Offence
a Trealon, which will not be in the Power of the
Englifly Government to punifh, unlefs by Accident
For if a Scotchman returning out of [Fra- - into
Scotland, contrary to this A&, fhould bea T mitor,
yet he could not be punithed here, unlefs he  <ci-
dentally came hither afterwards, becaufe the & i/
Government has no coercive Means to fetch uim
from Secotland hither to be punifthed, —— But tis
otherwife in refpect of the Dominions depending on
the Crown of Lugland, as Ircland, &e. for a Man
nay be tranfmicted from England o Ireland, or
Vice Verfa, 1o be tried ;3 as Colonel Lundy was
2 Ventr. 314. but Englaud con’t compel the Govern-
ment of Scotland to fend a Man hither from thence
to be tried.  Then 1 humbly conceive that 1t can’t
be imagined, that the Parltament defign’d to make
an Oftence a Treafon, which can’t be punifl’d but
by Accident here, fince ’us below the Dignity of a
Government to have Offenders againit their Laws,
m Crimes of fo high a Nature, out of their Power
to punith —— But ol an Eugli/o Subjet it would
be otherwile, tho' he was m Scolland, or any
forcign Prince’s Dominion, becaufe they might pro-
ceed agunft fuch a Perfon to Outlawry, and upon
Attainder confifcate his Eftate.

Another Thing I muft beg leave to offer to your
Lordthip, as a Proof that this Parliament did not
intend in this A¢t to include Scotland, or the Na-
tives of Scotland, is, that the Paragraph which
makes the taking of a Charter or Grant from the
fate King Fames to be Treafon, 1s fo far from re-
lating to Scotlaund, or the Scotch, that i does not
malke it penal for any Zuglifbiman to take a Grant of
Honour or Eftate in Scotland from the late King
Fames 3 the Words of the Act being, to be had or
enjoy’d in the Kingdom of England or Ireland: So
that the Parliament feemed induftrioufly not to con-
cern themfelves with any thing relating to Secotlaind
and yer dountlels they might have made it Trea-
{on for any Euglifbinan to have took fuch a Grant ;
and there had been as great Reafon {o to have done,
if they had thought fit to have meddled with any
thing relating to Scotland, fince the taking of fucha
Grant 1 Seotland by an Zuglifhman from the late
King Tames, had been as great a Derogation to
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the Licgance owing to the King, as if it had beep
of any thing in England 5 the Acceptance of fuch 4
Grant amounting to an Acknowldgment of ano.
ther Power belides the King’s — So that for thefis
Reafons I humbly infift upon 1t, that the Parljs.
ment did not intend to mclude any Scalchman witl;-
In this Act,

But, my Lord, taking itthat Mr. Lindfay, the
a Native of Seotlond, fhould be within both the
Words and Meaning of this A¢t;  yet I muft fub.
mit it to your Lordfhip’s Judgment, whether this
A& could bind him, he being beyond Sea, 2iz, in
Irance, at the Time when 1t was made. I do
agree, that if any of the Scots have Lands, &, in
Eigland, they fhall be liable to pay all Duties nin-
pofed by A& of Parliament on thofe Lands, 1 o
alfo agree, that every Scotchman relident here, is
bound by all the Laws of the Land 5 and fo are all
Forcigners whatfoever (be they Danes or Swedes,
or of whatfoever other Nation they be) who live
here under the King’s Prowlion @ But as feon as
they are gone out of the Kingdom, their Allegiance,
which was but local, ceales, and they areno long.r
obliged by the Laws of Zigland. It mult be agieed,
that no Exglifh Act of Parliament can bind Seerland,
nor, as I humbly apprchend, the Secots, whilft out
of Eiuglaind 5 if fo, then how could this Prifoner be
bound by this A&, being a Scefchiman, and out of
this Kingdom, ar the Time when the At was
made 7 With ereat Subnuffion, his coming into
Eiglaid alone could not fubjet him to this Law ;
for there feems to be a great Difference between this
Act, and other general Aéts or Laws of this Place :
For, as I faid before, if a Scotchman comes nto
England, and inhabits here, he is liable to all the
Laws then in Foree, and fhall be punithed for the
Breach of any of them ; becaufe he was before pro-
teted by thofe Laws, and therefore mult be ole-
dient to them.,  But in this Cafe, the Subjection to
the Law, and the Oftence, began at the fame Inflant;
for betore his Landing m Eiuglaind, this Law had no
Power over him, and the very Act of Landing made
the Offence in this Indictment 5 *twill be thereiore
fomething {evere to conftrue that Act, which only
makes the Priforer liable to the Law, to be a Breach
of it.  As to this Matter, there will be no Difte-
rence between a Scofchman or a Dane : Both, when
here, are bound by the Laws 5 neither, when ablent.
Suppofe it fhould be enacted, That if a Duasie fhould
land in England without Licence from the King, he
fhould be u Traitor; and a Dane notwithftanding
fuch A& fhould come into Zugland without fuch
Ticence, would he be a Trattor 2 With humble
Submiflion, Not. Such At might amount to a
Prohibition of his coming, and make him be ufed
as an Ahen Encemy, 7 Co, 6 B. as PerkinlVarbeck
was in Henry the VII’s Time 5 but could not make
him a Traitor, becaufe he owed no Allegiance to
the King, nor Subj:cticn to the Law, atthe Time
when the A&t was made.  As to the Prifoner’s hav-
ing been 1 England, and having refided here be-
fore 3 that, I humbly think, will make no Difference,
becaufe his Subjection to the Euglifh Law ceafed, as
{oon as he ftept off from the Englfifh Shore.

What I fhall beg Leave further to infift upon for
the Prifoner (fuppofing your Lordfhip fhovld be of
Opinton againft him on the former Points) s,
That this Evidence don’t maintain the Indiétment.
The Indictment 1s for returming withour Licence
from France into England : The Evidence 1s, That
he returned out of France wto Scotland, and trom

thence
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thence into Eugland.  The A& of Parliament is,
That if any of His Majefty’s Subjects, &c. return in-
10 this Kingdom of England, or other His Majefly's
Doarinions ©  The Meaning of which, we for the
Prifoner humbly take to be, That the firtt coming
of any fuch Perfon, as is within the A&, into any
of his Majefty’s Dominions, fhall be the Treafon ;
and that the A& did not intend to make every feve-
ral Coming into every diftinét Dominicn a new
Treafon 3 as if fuch Perfon fhould come out of
France firlk into Seatland, then into Trelaid, thence
into Ferfey, and fo into Fugland, the A&, with
Submiffion, did not defign to make this Perfon lia-
ble to be indifted for four Treafons; but that into
what Dominion he firlt came, for that he was a
‘Traitor and punifhable : And that Conftruction fuf-
ciently prevents the Miichiet and Danger the Act
defign’d to arm againft. For if a Man thould come
without Licence into any one Dominion, and is
Jook’d on as a dangerous Perlon, the taking away
his Life will prevent any future Milchiefs from him :
Ifhe has a Licence to come into one, ’tis to be be-
lieved, with a great deal of Reafon, he may be
crulted in any other of his Majefty’s Dominions, or
elfe his Majefty would never have granted him a
Licence to return into any of his Dominions, where
he would bz equally capable of putting in Execution
any dangerous Practices againit the Government. If
that fhould be the Meaning of the A&, dhen, with
Submiflion, this Indictment oughe to have been for
coming into Scotlaind, which was the Place he firlt
came mto, for there was the Treafon, and not for
coming into Eugland.  Befides, it the coming mnto
Scotland was the firft and only Treafon punifhable
by this Act, then we muft offer the general Pardon
of Scotloind in the Prifoner’s lixcufe : Not, my
Lord, that I can pretend, that 2 Pardon tn Scol-
fai:d can pardon a Treafon in Exgland 5 bur we
muft beg Leave to 1afift upon 1t, as amounting to
a Licence to return into Seotland, 1 do expect that
it will be objeéted, that the Licence which this At
appoints, muft be under the Privy-Seal of Kugland,
which this Seoteh Pardon can’t be pretended to be,
I confefs, my Lord, the Words are, without Li-
cence from his Majcfty under his Privy-Scal,  But
’tis not faid Privy-Seal of England.  And tho’ ge-
nerally fpeaking, when an Ziedyfh ALt mentions the
Great Seal or Privy-Seal, 10 muft be took to be the
Great-Seal or Privy-Seal of Euglard 3 yet in this
Euglifh A&, 1f your Lordfhip will cenftrue the
Words, His Majefty’s Subjelts, not only to be his
Subjets as King of Eugland, but as King of Scot-
land, or any other Nation 3 1f yeur Lordfhip will
conftrue the Word, Doininisiis, to be not only the
Dominions dependent on the Crown of England,
but alfo all other Dominions of which his Majefty
was King, as Scotlaid 3 by Parnty, the Words,
Privy-Seal, ought to be extended to all the Privy
Scals the King has, as King of Lngland, or King
of Scetland,  And if {o, then fince the Queen has
i Her Proclamation, declared that Fer Pardon
fhall be took as beneficially as if it had been under
the Great-Seal 5 but the Great-Seal includes the
Privy-Seal, and s of greater Efficacy : We humbly
hope, that it will be as beneficial to the Prifoner,
a3 1f it had been under the Privy-Seal ; nay, rather
more, becaufe as to Seoffand it pardons the Offence ;
for tho’ the Return is afier the Pardon, yet it par-
dons the going into Franuce, which is the Foundation
pf the Crime, and without which the returning
nto Seotlaind, or any of His Majeity’s Dominions,
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was no Offence,  This is the Ufe the Prifoner
would make of this Pardon, I can’t prefs it as a
Pardon of an Englifp Crime ; tho’ with great Sub.
miflion to your Lordfhip, it feems fomething
ftrange, that Mr. Lindfay, fhould by virte of this
Pardon be a very good Subje of the Queen’s in
Scotland, and have all the fame Liberties other
of his Countrymicn have there, and yet that he
fhould be a Traitor agrinft the Qleen here in Exg-
{and 5 that he fhould be within the Queen’s Pro-
teftion there, and out of her Proteétion here; and
yet at the fame Time that his Allegiance to her
can’t be fevered, nor he confidered as a Subjed to

Her, as Queen of Scotland, and not as Queen of
England,

But admitting the Pardon will not avail the Pri-
foner in any refpect, and that your Lordfhip thould
be of Opinion that his coming to Euglaud is a
Treafon, notwithftanding he returned from Francs
into Scotland firft 5 then I muft inift upon what
Mr. #illiams has belore mentioned, thar this In-
dictment is 1ll, and that he ought to have been in-
dicted in the County which he firlt came into,
which was impofiible to be Middlefex 5 and I muft
around it on the general Rule, that all Ciimes are
local, and inquirable by the Grand Jury of the
County where they are comunitted.  Even in Bat-
teries, which are tranfitory ur Actions 3 yer, with
Subnuflion, Indi¢hments are local, and muft be en-
quired of by the Grand Jury of the County where
they are committed. My l.ord, I fhall wefpafs no
longer upon your Lordfhip’s Patience, only jult beg

cave to fay, that upon the whole Matter, {or the
Prifoner at the Bar, I humbly infift vpon ir, That
he being a Native of Scatland, 1s not within the
Words of this At : Forif he thould be within the
Words, yet he is not within the meaning of the Act.
But if both thofe Points are againft me, That, as
this Cafe 1s, he is not obliged by it. : If I thould
fail in all thefe, then I mult have recourfe to the
Conftruction of the A€t, that 1t intended only to
make the firft Entry into any of the Queen’s Domi-
nions Treafon, and confequently that this Treafon
was upon his Return to Scotland, and oughe
in the Indi¢tment to have been laid as {uch: For
which Reafon I humbly conceive that the Indidt-
ment 1s not only 1ll, but the Pardon will amount
to a Licence, But if your Lordfhip fhould be of
Opinion he s indictable {or coming into Eugland,
that then the Indiétment ought to have been laid in
that County where he firft came into, If any of
which Points hold, with Submuflion, the Prifoner
can’t be found guilty on this Indi€tment 3 but your
Lordthip will be pleafed to diret the Gentlemen
of the Jury to acquit himy, which I humbly pray in
his Behalf.

Siv Thomas Pewis. My Lord, 1 have obferved
thefe Gentlemen in the Method they have gone,
and will follow them mn the fame Manner to give
them an Anfwer, What we have to fay, will be
nothing but with refpect to the Law, as it now
ftands upon the A of Farliament : Whether the
Cale deferves Mercy or no, 1s not the Queltion
here, that will be confider’d in another Flace,  Qur
Part is to maintain the Law as 1t frands, with re-
ference to this Indi@ment 5 1t muft be owned that
a grear deal of that which has been faid might have
carried weight with it, i 1t had been pleaded in
Scotland, where the Proclamation was made 3  but
to make ufe of it here in England, as having any
Force in this Cafe, 1s not agrezable to Law or Rea-
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fon. Firft, no Man can fay, a Pardon, if it had
been under the Great Seal of Scotlaind, could pardon
2 Crime committed here in England 3 butitis not
fo, for it is not under any Seal at all.  But foppol-
ing it were to be taken in the Extent they would
have it, yet it would not be a fuffictent Pardon 1n
this Cafe. For thefe two Things muft be confider’d.
Firft, Itisa Pardon only of Crimes committed in
that Kingdom.  Secondly, It cannot be a Pardon
of a Crime committed {ince that Pardon granted 3
for we mult mind the Date of that Pardon, and the
Crime he is tried for.  The Scoteh Pardon 1s dated
in Mareh, 170%, that was Mearch was Twelvemonth,
No Man can fay a Proclamation in that Kingdom
can pardon a Crime that was commitied after-
wards,  Now this Crime was committed in De-
cember laft, for then it was he returned mto Zig-
land 3 thercfore thar Pardon can never extend to
this Cale.  So that thefe two Things if confidered,
will be {ufficient to anfwer all that has been nfifted

on, by way of Parcon. Iirft, It 152 Pardon of

another Kingdom for Offerices committed againlt
the Crown of Scotland 3 whereas this Indictmene
is for an Offence committed againit the Crown of
England.  And fecondly, It was grantedata Time
precedent to the Time of this Oftence commited
Bur next, they fay the Pardon in Sestlaid will -

mount to a Licence from the Queen to go mto Sec/-

fand, and that then by Confequence he was fiee to
come into Eugplaind; with Submiffien, we think
they canitot mike fuch an [oference, for the Queen’s
Pardon cannot extend to fuch a double Parpofe,
Suppole the Queen had exprefly pardoned his go.
ing into Liance and returning o Seetluind, thar
would not have amounted to a Licence to come
into Lupland.  So that we deny their Inference,
that the Pardon n Scotlusnd amounts to a Licence

to come into England.  But in the fecond Place, It

the Queen had exprelly given him a Licence to go
into Scotland (tho’ 1 do not admit that to be the
Cafe) yet I deny that that would have Dbeen
a Licence to come i Eugland,  If the Queen
under the Privy Seal of Scotland,  fhould have adl-
mitted him to come mto Scottand, yet that would
not have been a Licence for him to come into
Euglaid 5 for 1t would have been a fpecial Li-
cence to go to one Place, which can never be
reckoned, in fuch a Cafe as this is, a Licence to
oo to another Plice m another Kingdom. For
the King or Queen mugine perhaps think fie to
licenfe one to come into Scotland, and yet not
think it convenient to licenfe him to come fo
near their Royal Perfon, as he would be here in
Eyglund.  So that there is no fuch Licence
that Pardon, as is wnfifted on 5 and if there had
been, yet it would not have had that Operation
to licenfe him to come to Kuglund. The next
Thing they fpeak moft fully to (and which is very
confiderable, if they make it out) s, that the
Words of this A&t of Parlinment, upon which
the Indi@ment 15 founded, or at lealt the Mean-
ing of them, cannot be cxtended toa Native of
Scotland,  As for the Words of the At we need
do no mote than read them, to make it appear
to be otherwife. It Is oblerved by them very
truly, that Scotland 1s no part of the Kingdom
of England 5 but they mwft admic 1t 15 a part
of the Dominions of the Queen of Euglund, the’
not part of the Kingdom of Eugland,  They
would do little Service to the Subjects of Scot-
Mand, if they fhould endeavour to overthrow Cal-
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vin's Cale, which was fo folemnly determined
near an hondred Years ago, which enable
them of Scotland to come into England, and «n-
joy the fame Privileses here, as the Subjeéts of
England do.  Certainly, as they are It into al]
thefe Benefits by the Refolution of that Cafe, 4
they are at the fame Time the Subjedts of the
King or Queen of England.  That the Words
therefore of the A& are againft them, nothine ean
be platner 5 Jf any of His Majefiy's S!:‘ijﬂjawba
Jince the eleventh of December, 1688, bave gone
mbo Irance, —— "L'his leaves them no room for
Difpute; it fays not, if any of the Subje@s of
the Kingdom of Eugland, but if any of His
Mugetty’s Subjects; fo that whoever was a Sub.
jét of the late King is within the A& The
Words are without any Reftniction whatever, If
any of bis Majftv’s Subjeéis 3 and they will nee
deny but that a Seetedman was a Subject of His
late Majetty,  Bur then they fay, it the Words
fhould extend to it, the Meaning of the A& can-
not, W ith Submnflion, we think the Cale before
you is wichin the Words snd Meaning of the
Act, and within the Milchief which the A&
provides agamét,  For ar the Time rthis A& was
made, 1t heing taken -notice of, thae upon the
Peace concluded there would be a Door epencd
for a Communication between Eiglond and France,
and that many Perfons who had reforted thithet,
wiio had been aftually In Arms there, and other
danaticcted Perfons, might tke Advantage, and be
encoursged from thence to form and cairy on
tretfonable Defigns and Pra@ices againit his Ma-
efty’s Perfon and Government;  Therefore, to
obviate that Mifchief, this A& was made in fuch
aeneral Words, That if any of His Majefly’s Sub-
Jefts who had  gone  voluntarily into Fraice,
fince the Time mentioned m the A&, withour
Lacence, let them be born whete they  would,
whether they were of the ore Kingdom or the
other, the Mifchief of their returning withour
Licence was equal.  And by conlequence, it was
the Meaning of the Act to exclude one as well as
the other 5 for the Defign of the A& was to pre-
vent the Danger that mighe asife by fuch Perions
coming over, Dot as to this prefent Cale, i
what the Witnefles have fard be true, it would be
very milchievous indeed, it a Porfon chae had been
refident here for near twenty Years, as the Prifoner
was, by his own Witnefles, and afterwards wene
into fiance without a Licence, if he may be allow-
ed to return back again without a Licence, becaule
ot originally a Native of Lugland, By the tame
Rule all thofe Perfons that have done the like
both of Scotlaird and Ircland would be ar Liberty
to return allo, becaule not Natives of England ;
which was not furcly the Meaning of the A& of
Parhament, nor ought the Conftru@ion of the
Words tohe fo taken.  It's true, we can’t here by
an A¢t bind them in Scotland, but we are not now
putting in Execution this A& in Seotland, but
putting it n Execution here m England on a
Scotchman that had been long an Inhabitant here be-
fore. My Lord, the next Thing that was infift-
ed on, is, that if he be fuch a Subje@ as may
be conftrued within this A&, and it the Pardon
fhould not have the Effeét they contend for, yet
they fay this Indictment 15 Iaid in the wrong
Place, it ought to have been hid in the Coun-
ty where he firtt arrived.  There need lhittle to be

[iid 1o this. Dbecaufe the Profecution is made
where
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where the Party was apprehended. The Qbjec-
tion they make, is that which would.render it im-

prat“ticab_le to profecute any ior this Offence.  For
how is it poflible to know where a Mapn firfl
privately arrived ? ‘That which 1s enough to charge
him, i, that he was firlt found in fuch a Place
in England 3 for ’tis not faid in the A&, that
they fhall not return to this or that County," but
not to Exgland,  And then wherever he is found
in Englaid, there the Indictment may be laid,
again{t him.  And the Cale of the I'clony comes
home to this Powmt; the Man that fteals Goods
in onc County, may be indited in any other Coun-
ty where he carries them.  So he that returns nto
Ingland contrary to the Ad, whe‘rever_' he 15 ap-
prchcnde(l he carries the Crime with him.  And
it docs not appear, but that this 15 the hirlt Place
where he was found. They fay 1t 15 1impofiible
to come from Scotland into Middlefex, without firlt
coming into fome other County ;3 but It 1s agreed
that this is the Place where he was firlt apprehend-
ed. Therefore, upon the whole Matter, the IFack
being confefled, we infift that he 1s within the
Words and the Meaning of the A&, and wichin
the mifchievous Confequences which are mtended to
be prevented by it.

Mr. A, Gen. My Lord, T would not fpeak
any thing to aggravate Matters aganit the Prifoner;
buc there have been fome things faid by his Council,
which I think fit to be taken notice of,——They
have given him a Charaéter for his Iathtulnefs to
the Queen, and calfed fome Witnefles to 1t: And
Mr, [Filliams was pleafed to fay, his owning the,
Falts charged againt him in the Inditment
(whereby he faved the Court and the Queen’s
Council a great deal of Troubie) was an Argument
of his Stncerity.———1I only fay, I believe he had a
better Opportunity by other Methods to have thewn
it. My Lord, Lvery one knows from whence he
came {viz. from France) and how long he ftay’d
there, and 1in whole Service.  And it would have
been a better Argument of his Sincerity, 1f he had
aiven an Accounrt of his Knowledge of what pafs’d
in France while he was there 3 and probably would
have been of more Advantage to him, than faving
the Trouble of proving what (he knew) we were
ready and able to prove.

What has been fud as to the Act in general, is
tomething furprizing to me; to hear any Eagli/hmair
complain of the Hardfhip of this Law, on which
the Prifoner 1s indi¢ted, which was made for the
Prefervation of the King’s Perfon and the Govern-
ment, and by the Wildom of the Nation thought
neceffary, Byt as to the Matters of Law the Pri-
foner’s Council bave infifted on, they are reducible
to two Heads.

Firft, That the Queen’s Proclamation in Seotland,
pardoning Her Subjeéts of Scotland of all T'reafons,
(e amounts to a Licence to return to Scotland, by
pardoning the Olfence in going to France ; and
every Subject of Seatland may lawfully come thence
meo Euglaid,

Secoirdly, That the Prifoner ought to have been
indited in the firflt County, into which he firft re-
turned 3 which s impoffible to be Middlefex.,

As to the firlk Matter, it has been faid, That a
Native of Seotlaind is not bound, nor can be punifly’d
by a Law made in Enzland. And the Council,
tho’ they have not denied the Authority of Cal-
viir’s Cafe, yet they do feem to diflike the Refolu-
ton of it, Now he is (according to Calvin’s Cale
d S{;bje& of Englaud, That Cafe was more bene-
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ficial to the Subjets of Scotland than to the Subjets
of England ; and it has been always allowed to be
Law ever fince.  Bpt, my Lord, we are not to con-
fider this Gentleman in this Cafe as a Scotchman ab-
lolutely, but as a Scotchian here in Exgland, How
far an' A& made in England would affe& a Seateh-
mei, thﬂt.‘ﬂlﬂl]ld return o Seofland, 1 need not
meddle with,  Buc the Queftion here is, Whether
an ACE of Parliament made in England, will not
bind every [.’(:rfon that 1s refident here in England ?
1_\_,703.1.’ thf: Prifoper was refident here in Ligland with
his I'amily, and went hence to Fraice : And by the
Law, every Scotchman refiding in England, s an
Engliffman; and hath Right to enjoy the Privileges
of an Englifhman. This is the Refolution of Calvii's
Cafe. 1 will give bur once Inftance of this. T'he
A& of Navigation made 12 Car, IL. requiress
in many Cafes of Goods imported, that the Malter,
and three fourth Parts of the Mariners, thall be Eirg-
lifh. "The A& of 14 Cai IL. Chap 11. of Frauds,
declares, That any of her Majelty’s Subjedts of
Lugland, Ireland, and the Plantations, thall be ac-
counted Lowglifh, and no others.

Now the Natives of Scotlaird inhabiting in Ene-
land or Ireland, have always been allowed to be
Englifh or Lrify within the At of Frauds; and have
enjoy’d the Privilege ever fince of being Maflers of
Ships: And the fame hath been allowed them on
all Trials in the Court of Excheguer, that is, ac-
cording to Calvin’s Cafey That to ail Intents and
Purpoles, a Scoichman being in England, enjoys
the Privileges of an Euglifomair, he 1s a Subjeét of
the Crown of Lngland. ,

But give me Leave, my Lord, to confider how
the Prifoner comes to be affected by this Act: Not
as being her Mayslty’s Subjed, living in Scotland
but hic is bound by this Act, as he 1s a Subject re-
fiding here n Eugland.  For as to what they fay,
that his Ofience 1s going into Frauce; that is noc
the Matter heis charged with: That is the Deferip-
tion of the Perfon that falls under the Difability of
the Act: [A Man under thefe Circamflances.} But
his returning from Frauce into England (being a Per-
fon deferib’d by the Aét) is the Offence,

My Lord, his returning 1s the Offiences Net his
returning to Seofland, but returning to Ensland, or
any other her Majefty’s Dominions, bound by the
Adts of Parhament made in England,  The Aét s,
If aiy of bis Majefty’s Sudyesis vetwrn : And every
Scotchmanthat refides here, 1s a Subject of the Queen,
Lvery Law thatis made in Eugland, will bind eve-
ry Scofchmar that refides here 5 and this will bind
him {rom seturning into Lngland without Licence s
which is all that 15 in this Cafe,

It hath been objeed, The A& cannot bind the
Seots here, becaufe they have no Reprefentative in
Parliament.  Bue that is not fo: They may be
I'reemen of Corporattons, and arc capable of being
Freeholders 5 and as fuch, may be reprefented m
Parliament.  The Penning of the Aét fhews, the
Parliament intended to nclude all Subjecls, that
might in the utmolt Larieude be called Subjecls,
The Words arg [If any of his Mayelly’s Subjults,
that have gone into Fiance, thall veturn nto Eiug-
faid).  So that the A¢t fays, They thar were his
Majelty’s Subjells, and went mto Fraice, and did
return, fhall beguilty,  Therefore, what hath been
faid of the Laws of England binding Scotland, is

uite out of this Cale,

The Council for the Prifoner have argued, That
the Proclamation of Indemnity in Scorlond, is a
Licence to return into Scotland. 1 would fain know
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where they find that. If there were a Pardon un-
der the Great Seal of Eugland for all Offences com-
mitted, I would be glad to lknow whether that
would be accounted a Licence to return into §cof-
land ? No, certainly.,  They have faid, That the
Matter thut hinder’d the returning to Scotland, was
the Offence of going to Irance without a Licence ;
which Offence is remiteed by the Pardon,  That is
plainly a Miftake : For the A& had not Regard to
any Offence of going to France; referring to the
11th of December, 1688, when, and long after, it
was not any Offence to go thitler without a Li-
cence: Every Man, all the War was declar™d, might
have gone thither without Licence, And yet by
this A&, thole that went between that Time and
the War declared, as well as thofe that went during
the War, are prohibited to return without Licenee.
So that the Pardon which they rely on, cannot avail
the Prifoner: For the Ac¢t did not regard Crimes
committed; but, as the Preamble 15, it was made
to prevent an Inconvenience which might follow by
difaffected Perfons returning 3 who might form and
carry on tratterous Conipiracies, againft the late
King and the Government. And the Parhament
look’d on Perfons to be difaffeted, that lefr thewr
Country, and went and ftay’d in France after the late
King went thither; and therefore judg’d it not rea-
{fonable to have fuch trufted here, without the Go-
vernment fhould licenfe their Return,

The Perfons mentioned i the At are character-
ized : So that as to the Matter of the Pardon (if 1t
were an Englifh Pardon) 1t would not bring them
from under the Act. Befides, any Licence or
Pardon in Scotland, cannot indemnify them from an
A& made in England.——The Law and the Seals
of each Kingdom are diftinét: And an exprefs
Licence under the Seal of Scotland to return to
England, nay an At of Parliament for that Pur-
pofe there, would not avail: Yor no Act of Scot-
{and can take off a Difability laid on by any A&
made in England,  ortlys Act is a banifhing them
from England, unlels the Queen gives a Licence
to return,

My Lord, Tt 1s an extraordinary Thing which
they argue from the Preamble of the A, that
mentions the carrying on the Trade between Lug-
land and France 5 and Scatland being not named,
the A& fhall not extend to the Scatchmen, 1 do
not fee what can be gather’d from that. —The
Scotchmen refiding here, are confidered as Ewglift :
and being here, are bound by the Englifh Laws ;
clfe the Secors would be in a better Condition here
than the Englifh, But, my Lord, that which we
infift on, is, That the Scofs refiding here, are to all
Intents Luglifimen 3 That they are fubjet to the
Laws of England, and bound by them. The going
firft to Scotland will not avail the Prifoner: Ifor the
Offence i3, returning to the Place from whence he
went, that is, Eugland, "Whether his returning to
Scotland be an Offence within this A or not, Is
not material 3 nor whether an At of Parliament
made - in England, can banith o Scotchman trom
Scotland : But it 15, That an At of Parliament in
England may prohubic any Scotchman, or any other
Perfon, from returning out of France into England.

My Lord, The next Matter, which they mighti-
ly infit on, s, as to the Place of Trial: Butif
that Objection fhould prevail, it would make the
A& ridiculous and ufelels.  Ior then it would lie
on the Queen’s Council to prove, Where a Perfon
(who privately return’d, and got into the King-

dom) Arft landed, But the At fays (If they
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fhall retarn mto Eugland).  And wherever he i
found, thither he is returned, There was an ex.
traordinary thing faid indeed: Thatif we can make
tt Treafon wherever he is found, then he may be
tried in every County he comes into 5 dlthough he
be pardoned, or tried, for returning into one Coyp-
ty. Certamly that will not be fo. For the retypn.
g is but one Treafon: And tho® he may go into
feveral Places, yet when he is tried in one Place,
and convitted, and pardon’d for that, it difcharoes
him wholly. For the retarning is but one intire
Offence, the’ having been in many Place, - Tle
Queen may proceed againft him in any one of then.
It is like the common Cale of an Efcape.  Ap ).
fcape 35 an Elcape in every County, wherever the
Party goes atierwards: And the Party cfoaps, on
the Sheriff may be proceeded again(t in any County
whither the Party efcaped goes, as well as in e
whither he firft efcaped.  And without this be {0,
the Act can never be put in Execution,

My Lord, I think this is the Subftance of what
they have {iid; thar an A& mads in Lugland, will
not bind a Native of Scotland, We think an A&
made in England, will bind fuch a one refiding in
Ligland. Now the Prifoner was refiding in England
for twenty Years ; and he is both wichin the direct
Words, and within the Intent and Meaning of the
A&, There are a great many of them that are in
France : And I believe the Parhament never intend-
ed to leave the Scots free to return into Eigloid,
any more than the Eugli/}.

Mr. Lindjay., My Lord, T defire to know, whe-
ther the Queen’s Licence does not fet us free, as
well in Eungland as in Scotland ? And whether one
that has a Licence to come into Scetlaind, may not
come into Lngland too?

Mr. Att. Gei, One may be brought to a Trial
here, tho' he had a Licence in Scotlaind,

Mr. Lindfay, My Lord, Her Majefty’s Pardon
extends further than a Licence : It reftores to 21l the
Privileges I had before,

L.C. 7. Hot. It T tike you right, vou mean
This Pardon 1n Seotland fecured to you all the Ad-
vantages you had at the Time of your Birth, or at
any Time before your Departare out of England 5
lo that you are not to be impeach’d, or convicted
of any Crime you have commitied againft the
Laws of Scatlaid 5 but you are thercby upon the
fame Foot, and have the fame Rights and Privi-
leges as any other Scotchman hath, that hath never
offiended: And every innocent Scotchman hath a
Right and Liberty to come into England when he
will. Which is very true, that the Pardon difcharges
all Difabilizes and Incapacities, that you have in-
curr’d by any Offence committed againft the Laws
of Scotland, but not any committed againft the
Laws of England. ‘That is, fuppofing the Pardon
had been fubfequert to your Return into Scotland,
and that your Retura hither had been High-T'rea-
fon by this Act.

Mr. Lindfay, My Lord, I think this Pardon re-
inftates me 1n all the Privileges I enjny’d before.

L. C.F. Holt. 1tell youno: It only reftores you
to the Privileges that you had asa Scozchman 5 and
which you would have loft, if convicted of thofe
Offences by the Law of Scatland 5 but exemnpts you
not from any Punithment, to which you were then
obnoxious by the Law of England.

Mr. Att, Gen. My Lord, I would fay but this
only 3 That Ipeaking of the Pardon, as a Pardon,
it cannot pardon a Crime before it is committed. It
the Pardon granted in Seeflaud, would pardon a

Crime
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Crime committed in FEugland 3 yet it would not
pardon a Crime committed afterwards.

L. C. . Holt. But obferve what he fays.  Says
he, 1 am by this Pardon made a Free Scotchman :
(And it is to be admitted, that the Pardon of Scot-
jand has that Efect),  And if, fays he, this Pardon
has made me as Eree a Scotchman as 1 was before ;
Ergo, 1 may come into England, as well as any
other Scolchman that was under no Difability.

Mr. At Gen. My Lord, he is bound by the
Laws of Eugland, as he refided here ¢ It has been
the conftant Praftice.  He does not pretend that he
had King H#dllian’s, or the prefent Queen’s Licence
to coine into Eigland 3 only that he had the Queen’s
T.icence to come 1nto Scoflaid.

L. C. F. Hslt. You hear what he fays.

Mr. Soll. Gen, My Lord, the feveral Fadts al-
fedeed in the IndiCtment, are admitted to be true
except that the Prifoner was a Subject to his late
Majelty 5 and, that his Rewrn mnto England (ince
the 1athof Fanuary, 1697, was without Licence.

*T's objected, he was not a Subjelt of his late
Mujefty within the Meaning of the A&, becaufe he
was a Scotchmai. -

Whoever is born under the Legiance of the King
of Eugland, is a Subject of the King ; and ’ts ad-
mitted Mr. Lindfay was {o born.

It has been likewife objected, His Return was
not without Licence.

*Tis not pretended he had fuch a Licence as the
A& of Parliament fpecifies, and the Indi€tment men-
tions; o Licence under the Privy Secal, to return
into Lnrlaid.

But ’u1s mfifted on, That the General Pardon m
Scotlaind does, by Conftruétion of Law, amount to
fuch a Licence,

It can’c furely, with any Colour of Reafon, be
urg’d, That fuch a Pardon fhould be conftrued any
farther than a2 Licence to return into Scotland 5 and
fuch a2 Licence would not excufe the Prifoner.

My Lord, this Pardon in Scotland can have no
Relation to the Ofience in Queftion. A Pardon in
that Kingdom can’t cxtend to any Crime, which by
the Laws of Scotlamd can’t be there punifi’d.  But
had that Pardon, which pafs’d in Scatland, been un-
der the Great Seal of Eugland, 1t could have been of
o Service to the Prifoner.  As a Pardon 1t could
not; becaule *eis precedent to the Oftence, and it
can’t by any Implication amount to a Licence.

The Reafon offer’d, why it fhould be fo con-
flrued, 15, That the Offence, wherecof the Prifoner
ftands indicted, is of a complicated Nature: That
it confifts of two Parts 5 going out of Eugland into
France 3 and, returning out ot France into Ligland,
That the hrft Part of this Oifence (his going to
France) being pardoned, he can’t be profecuted for
his Return,

The Suppofition whereupon this Argument Is
lounded, 1s 1 Mittake : For after thex rth of Decem-
ber, 1688, any Man might (before the War was
proclaim’d) have, without any Offence, gone into
france : And therefore, his going thither after the
11th of December, 10688, 1s no Partof the Crime;
but a Defcription of the Perfon, whofe Return with-
out Licence was enacted to be High-Treafon,

Mr. Conyers. My Lord, the Prifoner. infifts on
the Benefit of Her Mujefty’s Proclamation of Pardon
in Scotland 3 which (as has been already taken no-
ticeof} buars Date in March, 170%, and cannot ex-
tend to pardon a Treafon fince that Time., The
Treafon for which he flands charged, was not till
December laft 5 then he came into England without

fw" High-T'reafon.
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Licence of the Queen: He voluntarily went into
France without Licence, fince the rith of Decem-
ber, 1688, He came back into England without Li-
cence, 1n December lafty and for that he ftands
charged with Treafon, by Virwe of the A& of Par-
liament in the ninth Year of the late King, But
the Inference he makes from this Pardon, by the
Queen’s Proclamation in Scotland, is, That he is
thercby reftored toall the Privileges of a Scotch Sub-
ject, and confequently may freely come into the
Kingdom of Exgland, as any other of her Majcfly’s
nattve Subjecs of that Kingdom may do. Now the
Pardon in Scotland can only extend to exempt him
from Punithment for any Crimes committed in that
Kingdom ; and he can have no Benefiz of i for a
Crime committed againft the Laws and Statutes of
Lngland, which is a diftinct Kingdom, and govern’d
by diftinét Laws. And{uch Inference as he makes
irom this Pardon, is both againft the very Words
and Meaning of the ASt of Parliament, upon which
he ftands wmdiéled.  The YWords are very exprefs
and plain : Aduy o 7or Magefly's Subjels, who bave
at any Time finee the 114h of December, 1088,
voluntarily gome into Yrance withon! Licence (as
the Prifoner confefles he did) aid after the 1415
Day of Januarv, 1Cgy, fall return into England,
or any other 1o Adayefy’s Daomintons, <withont Li-
cerice — Jhali be judged guilty «f High-Treafon.
He was refiding in England atier the 11th of
Decemiber, 1088, He went from Englard into
France ; and is returned into England without I.i-
cence, fince the 14th of Fannary, 1697, and fo is
within the exprefs Words of this A¢t. And the In-
tent of the A will appear by the Preamble. The
Mifchiefs and Inconvenicnces apprehended at the
making of this A&, were, That the Freedom of
going and coming ot of England into France, and

from France to England, by the refpefiive Suba

s of each Kingdom after the Peace, might be an
Enconragement to fuch of the King’s Subjells, who bad
beeir eipaged in traiterous Defigns and Coufpiracies
againft bis Majefly, and who might be enconraged to
form and carry on lreafonable Defigns and Praflices
againft the King and the Government, 1o come ont of
France into England, The Perfons from whom thote
Dangers were apprehended, were fuch Perlons as
are deferibed in this A¢t; and Ehercfore, for the
Safety and Prefervation of His Majefty’s Perfon and
Government, the Intent of this Law was to PTP]llblt
their returning into Zugland, without fuch Licence
from His Majefty under His Privy-Seal. -

L. C.¥. Holt, Have you any more to fay ¢ Or
have you any thing to reply ?

Mr, Williams. My Lord, we would fave your
Lordfhip’s Time as much as might be; bur v
humbly infift, that our Objections are not anfwer'd :
And it being upon a new Law, and in Cafe of
Life, we pray that the Matter may be found Spe-
ctally.

IX C. ¥. Holt, If we fee any Reafon to doubt it,
i1 fhall be found Specially. But what you have faid,
overthrows Calvii’s Cafe 5 for you urge, That you
are a Subject of Scotland, and fo not within this
A& of Parliament. But you ought to confider,
That as you are a Subject of Seatland, fo alfo you
are a Subject of the Crown of England by being a
Native of Scotland fince the Acceffion of Scotland
to England, which is by the Law of England, And
if the Cafe had been, that you had only departed

fiom Scotland into France, and from thence re-
torned into Scotland, and ftay’d there without ever

coming intoEngland, the Cafe would have been much
Xxx2 difterent:
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different : For it may be, the Law of Zyplaund can-
not oblige a Scotchmam, for any ACt by him done
in his own Country (though there is no Occalion to
oive any Opinion of that) ; but an Aét of Parlia-
ment in Eugland, may fubject any Scotchnan to any
Penalty, for any A that be fhould do in Eugland,
Suppofe a Scotciman going out of Seotland into
France, fince the 11th of December, 1688, that fhall
return into Englaid fince the 14th of Fannaiy, 1697,
he feems to be within the Words and Meaning of
the AGQ. But there is no need of determining that
Point now : The Prifoner being a Scotchmar born,
and having been inEuglaud for a long Time, and de-
parting from Eugland into Fiance within that Time,
and returning into Eugland afterward, 15 to all the
Purpofes within the Letter and Defign of the A&:
For being a Refident in Ligland at that Timne, you
are to all Purpoles a Subject of the Crown of Lig-
land, as much as any Natve of Eugland 3 and your
departing into Jrance, and remaining there for o
long T'ime, and rerurning without Licence, 15 the
fame Danger that the At of Parlament intended
to prevent.

Mr. Hilliams. My Lord, 1 would not prefumc
to fay any thing in Derogation of Cafzii’s Cale s
Bui I fay, that tho’ a Scorchmai may be as a Natu-
ral-born Subject of Fuglaid, yer he may not be
within the Meaning of this {o penal a Law,

L. C.J. Holt., Cerrinly within the Meaning, 1f
within the Words and Reafon. But there 1s another
Point that you, his Council, have urged i his Be-
half; whichis, Thae this ardon 15 a Licence to him
to return into Scotlaid,  Which in Truth 15 not 3
for 1t 15 to another Purpofe, w7z, To pardon aad
difcharge all Trealons and Crimes committed in
Scotlaind 3 but not gtve a Licence to return into that
Realm: But {uppofe it to be a Licence to go imto
Scotland, that will not be a Licence to return into
England,  The Trealon is, to return nto the
Realm of England, or any other His Majelty’s Do-
minions, Another Matter that you have mfifted
upon, is, That fuppofinz this to be a geod Pardon
under the Great Seal of Scotland, it hath pardon’d
the Offence of going intc Fianrce, The Return mto
England can’t be High-Treafon 5 becaufe the Trea-
fon confifts of two Faclts, fay you, which are, The
departing into Fraice, and, ‘The returning into the
Queen’s Domintons, Like unto the Cafe, when onc
gives another a mortal Wound, of which he lan-
anifhes, and before lie dics, the Stroke 15 pardon’d;;
and then the Party dies:  Afierwards it will not be
Murder s becaule that Aél, which fhould make 1t
fo, is difcharged by the Pardon. To thisa plan An-
fwer has been betore given by the Queen’s Council
That going into Fiance {ince the 11th of Decem-
ber, 1088, 15 no Offence originally 5 but only the
Return of fuch Perfon is made High-Trealon, and
from that Return doth the High-Trealon com-
mence, 1 herefore fuch 2 Pacdon, under the Great
Seal of Luglaid, could not have difcharged him
from being gulty of High-Treufon, 1f he had re-
turned atterwards.

But, fays he for himfelf (as I apprehend him)
That this Pardon hath made him a IFree Scotchman,
to all Purpoles, as it he had never offended. And
tho’ the Pardon can’t have any Operation to dif-
charge him of any Crime committed againft the
Law ol England 5 yet it hath this Effeét, by putting
him in the fame State of other Scotchmen, 10 ena-
ble htm to come nto Lugland, Itistrue, this Par-
don puts im in the fame Condition, in which other
Scetchmen are by the Lavw of Scatland ; but it puts
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him not in the fame Condition that other Scofchmes
are by the Law of Zuglaid. By the Law of .
land, Scolchinen may at any Time come into ng-
Jand : But the Law prohibits thofe who are Subj: &,
and went into Fraace without Licence, to returp
into Loiglaind,

They who were born mSeotlaid, may inheritLands
in Enpgland : But if an Alien to Eurland and Seor-
laird be natraliz’d by Ac of Parliament in Sepre
{aiid 5 though he is to all Purpoics a Natural-bory
Subjet of Seetland by the Law of that Realm 5 yet
not therefore Inherieable to Lands in Zugland, be-
caufe he is not a Natural-born Subjuct by the Law
of Euglaid,

There 1s another Quddiion hath been fird;
whichis, ‘That he fhould Lave been indicted 1 the
firlt Luplifh County into waich he came: For it
appears, upon the fwvdence, that he cane from
Scotland. WNow Adidilofez can'’t be the firla County 4
bur it mult be Newdamboriced o Tor upon i
coming there, the Treafon 1s complete s and L
proceeding further into other Counties, can’t make
it more Treafons than it was before. As to the Cafe
of Felony, ftealing Goods in ene County, and carry-
iy them into anothicr 5 1t 1s Felony in every County
they are carried 1nto. A Prifoner clcapes from 2 Goal
i one County, and then goes into feveral Counties ;
it is an Llcape in every County o which he comes;
which is a Cale very eppofite to this i Quetlion,
Suppole a Man commutted for I'elony has cleaped
out of Newgate into Northunilbcilaid 3 may he not
be incicted tn Nesthumberlurd 2 He came voluntas
rily 1ato this County of A4/ kx5 and coriainly
may be ndicted, and tried here.  Indeed, it bie had

zen taken in one County, and carried mto anotixr
County, that would be another Cafe s becauls b
came there by Ceerfion,

N, Williams, INow, my Lord, in this Cale, the
Prifoner comes into thts Couinty of Middlecx to
furrender himfell'; and coming into Adideivion with
an Intention to {urrender htmiclf, when a Warrant
1s out again{t him, will not be Treafon in Adidaie-

[ FIN

Jex, tho’ Jus firlt coming o Kiglaud were admitted

to be T'reafon.

L. C. F. Holr. "That does not appzar: He {ays
otherwife himfelt,  Ie fays, he heard there was a
Warrant out agamit him ; and then he furrender’d
himfclk.

L.C.%. Trevor. 1 do not think, if he had
come Into this County to furrender himielf, 1t would
have aler’d the Cafe.  If he had {urrender’d him-
felf 1n the Arlt County he came into, he would have
been within the Law, .

Mr. P dlicins. My Lord, with humble Submiffion,
if he comes into Lugland, he, by that,. commits
‘T'reaton. Butif, after his coming into Lauglaid, and

ctorc he comes into Middlefex, he hears that m
Middlefes there 15 o Warrant our againft him;
and, purely to furrender himfelf upon.this War-
rant, he comes into Middlefex, and lurrenders him-
[elf 1n Middiefex 5 with humble Submiffion, this
Adt of Surrendering himielt,which the Prifoner does
tn Obedience, and in Juftice to the Procefs of Law,
won’t amount to make him guilty of High-Treafon
N Mff!dfqﬁ:x.

L. C. 7. Holt. This is not the Cafe. However,
we are all of Opinion, that alters not the Cafe:
{For I have confulted my Lord and Brothers)., Have
you any imore to {ay for the Prifoner? Or has he
any thing more to {uy for himfelf?

Mr. Lindfay, My Lord, I have told you what

was the Motve that brought me into Zuglaid s
That
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That [ was to come to my Wife and Children, be-
lieving that I might have done it without Trefpal-
ing aguinft the Law, becaufe I faw others did fo
before me.  Now it it be taken as a Faule in me,
and not in others; that will be very hard, my Lord,
If I have ofiended, 1t is out of Ignorance.

L. C. F. [islt. Ignorance of the Law is no Ex-
cufe : Bue that may {all under another Confidera-
tion, which doth not belong tous.  Have you any
more o fay d

My. Lindfay. 11 have by my Ignorance offend-
od in this Point, and it you think my Indemnity
in Scosfand will not avail me, I humbly beg your
Lordihip will intercede for me to Her Majetty,

L. C. 7. Holt., Gentlzien of the Jury, this Pri-
foner, David Lindfay, 15 mdilted for High-Trea-
fon upon the Statute that was made in the Ninth of
King /¥illiam.  The Offence fec forth in the Indict-
ment is to this Likect, That he being a Subject
of the late King, did, fince the 11th of December,
1688, go out of this Realm nto France, and that
he has returned into Zugland, without Licence under
the Privy-Seal, fince the 14th of Fanuary, 16974
which returning, by that Act is made High-Trea-
fon, This At was made upon the concluding
the Peace of Refwick, becaufe then (as the A& ye-
cites in the Preamble) the Seas would be open for
Commerce between Eugland and Fraiee, and that
would give an Opportunity to thofe Perfons to re-
turn to Laglaird, whom the Wifdom of the Nation
thought dangerous to the Government, that is, thofe
that bad been in the Service ot the Ficieh King,
and others, that by departing the Realm fince the
1ith of Decemiber, 1688, Therelore, to prevent
all Danger to the King and his Government, this
Adt was made, to make fuch a Return to Enpland
by fuch Perfons to be fo penal as to amount to
High-"Treafon,

Now, the Quettion is, whether this Prifoner be
ouilty, It does appear that he 1s a Native of
Seetland, and alto that he was here in Kizlaud for
many Years (1 think one of his own Witnefles fays
about twenty) and did depart fince the r1th of
Deecemberry 1688, and he retwrned mto Scotland
fince Mareh was Twelve-month, and came into
Eigland afterwards about December lnft, which is
alfo admitted.  So that it appears he 15 in the
Words of the Act, and had no Licence under the
Privy-Seal,

But that which he miiits upon by his Councily
s, that he was a Scofchinan by Birth, and had an
Invitation to return mto Scotland, and had the
Queen’s Pardon, whereby he was pardon’d all man-
ner of Offences.  It’s true, he admies he was at S,
Germains, but returned nto Scotland in order to
take the Benefir of that Pardon.  He was at firfl
fecured by the Government there, but he had the
Benefie of the Pardon allow’d him, and was dif-
charged,  And then he fays, he did defire to come
nito Lugland, and would not continue longer in
Frauce, becaule he would not be a Papift.  That
when he was in Seorlend, he defired to come mto
Furland too, which he thought he might upon the
Account of his Pardon in Seatland 5 and he ad-
vifed with Council, whether he might fately come
nto England, and they told him he might, as he
lays,

The Queftion is, whcther any of thefe Things
will be to his Advantage. Firft, It is a Law of
Lngland, that he is indi¢ted upon; no Pardon un-
der the Great Seal of Scotland can difcharge any
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Crime committed againft the Law of Eugland,
neither can a Pardon under the Great Seal of Zup-
laiid difcharge any Crime againft the Law of Seoz-
faid.  But fuppofe he had had a Pardon under the
Great Seal of England before his Return; that
would not have pardon’d him in this Cafe: For
his Offence is not in going into Frauce, and coming
into England in Time of Peace; but that having
fo gone, he returns without Licence, that is the
Iact that is made fo penal. Now a Pardon given
before a Man commits any Ofence, is ineffectual s
the Queen canmot pardon a Crime before it is com-
ntted,

But, fays he, I am by this Pardon made to
all Purpoles a free Seotchman, I am reflored to
all my Capactiies thae 1 had loft s therefore, if
I have afl the Capacities that T had as a Secteh-
man belore, T may come into Eugland, Now
that is a Miftake. It’s true. he is refiored to
all the Capacities of a Seatchiai, which is to
be had by the Laws of Scotlairdy but a Pardon
in Scotlaud cannot give him thofe Privileges he
had by the Law of Kuslaid, and therefore can-
not difcharge him from an Ofience committed
agamnlt the Law of Zzeland. Nay, if he hac
been i Sestland, having clcaped after he hac
been here, that would not have been effeftual
to difcharge him from his Offence againft the
Law of Fugland. Gentlemen, the Martter is be-
forc you, he is a Subject of the Queen of Eng-
land, he has departed from Englaind lince the 11th
of December, 1638, and has reiurned hither with.
out Licence under the Privy-Seal.  And it you do
believe all this, then you are 1o find him guilty 4
but if you do not beliecve it, you are to acquic
him. |

[

Thei the Juiy withdrew, and i about Dalf aip Lenr
reluried into Conrt,

Cl. of Arr. Gentlemen, are you agreed of your
Verdict ¢ *

Fury. Yecs.

Cl. of Arr. Who thall fpeak for you?

Fury, Our Foreman,

Cl. of drr. David Lizdfuy, hold up thy Hand
(sebich be did), Flow fay you? Is he guilty of (he
Hich-Treafon, whereof he ftands indicted, or not
aullty ?

Foreman, Guilty,

Cl, of Arr. What Goods or Chattels had Le a
the Time of this High-Treafon committed ?

Foreman, None that we know of,

Then the Conri adjouriicd Gl Five of the Clock.

Abant Five of the Clock the Couit met, aiid the Pri-
Joirer being bronght, the Conrt procecded.

Mr. Ait. Gen. My Lord, Mr. Lindfay the Pri-
foner hath been coviéted of High-Trealon, and 1
pray the Judgment of the Court.

Cl. of Arr, David Lindfay, thoa has been ar-
raiened for High Treafon, and thercof convicted,
whar haft thou to fay why Judgment fhould not
pafs aganft thee?

Mr. Lindfay. My Lord, I reler myfelf to the
Queen’s Mercy.

L. C.¥. Helt. Have you any thing to plead for
yourfelf, or by your Council ?

Mr. 7itliams, My Lord 1 did defien to have
infited vpon a Point in rclation to this Statute,

upon
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upon which the IndiGtment againlt the Prifoner is

\ . .
grounded ; but underftanding it has been already
under the Confideration of your Lordfhip, and
the reft of my Lords the Judges, and that 1t has
reccived your Lordfhip’s Determination, [ f{hall
chufe to wave it; but this, with Submiffion, I do
fift upon; That it is not Thewn in this Indi¢tment
that the Prifoncr was a Subject of King /ilfiam at
the Time of his going into France, or at the mak-
ing this A&, Now, as I humbly conceive, the very
Words of the Act require, that the Party thould be
a2 Subjedt at that Time, The Words are thus, If
any of His Majelty’s Subjects, who have after the
11th of December gone into France, if they return
without Licence, they fthall be guwity of High-
Trealon,  Now by the Words of the A¢t, it feems
requifite that he fhould be a Subject at the Time of
his going into Jrance ; or at lealt atthe Time of
the making of the At.  So that, with Submiffion,
the Indictment does not agree with the At of Par-
liament, unlefs 1t be thewn that the Prifoner was a
Subject at the Time of his going to Fiamce ; and
no Indictment i any Cafe, much lefs an Indict-
ment for High-Treaton fhall be atded by Intend-
ment,——And 1n this Cale, my Lord, there is
the lefs Room for an Intendment, that the Prifonet
was then a Subject, becaufe it is not fhewn that
the Prifoner was a natural born Subject, or that his
Treafon was conlra naturalis allegiontie  debittm,
And it not being fhewn that he was a natural Sub-
Ject, it mult be fuppofed he became a Subject by
Naturalization, or by Denization, which might be
fince his going into France.——My Lord, T muft
own, ’tis faid in the Indi¢tment thac he was a Sub-
ject of King William, but *tis not faid when he was
a Subject 3 fo that it may be as well fuppoled he
Decame fo after he went tnto Fraice, as belore 5 and
the rather in regard he 15 not thewn to be a natural-
born Subjeét. And we take 1t, that by the Pen-
ning of this Law, which fays, If any of bis Ma-
1efty’s Subjeits, wbo bave gone into Fiaice, &¢,——
it muft be meant of a Subject at that Time, or at
the Time of hus going into Fiance 5 and it not be-
ing fhewn that he was a Subject at that Time,
we humbly take it thae the Indictment is infufii-
cient,

Mr. Raymond, Ny Lord, we fay, with great
Submiflion, that this Indictment is not good, be-
“caufe 1t does not fhew that Mr, Lindzy was a Sab-
ject of the late King at the time of the making the
Act, or any tme betore. It this Perfon had be-
" come a Subject of the King after the making of
the Act, as he might by Derivation, and had re-
turned mto Lugland, having been in Frauce i the
Time mentioned in the Act, he would not be with-
in the A&, Therelore it was neceflary to thew at
what ‘Time he was a Subject.  Iris not kud m the
Indictment, that he was a natural-born Subjeét,
nor do I pretend that it is neceflary in an Indidt-
ment for Treafon, b:caufe one that owes Local Al-
legiance may be guilty of Treafon,  Bur they ought
to have aver’d  either that he was a natural-born
Subject, and that he fhail be mtended fo always ;
or clle, that he was a Subject at the Time of the
makine of the A&, otherwile we won’t be withm
the Act; becaufe the Words of the At feem to tic
it up to Subjells at rhe Time of the making the
A&, by the Words which follow, iz, Who have
cone into Franice, &c.

Sir 7. Powis. T have look’d both into the In-
dictment and the A&, One Part of the Objec-
tion 15, that he is not a natural Subjedt.  That 13
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not to be infifted on, for there is no fuch thine
the Act; for the A fays, If any of bis ﬂfqu?ﬂ,},: S
Subjects 5 and there 1s no need of laying any ‘moye
in the Indictment than the At requires; and it wag
not intended to be confined to fuch, The otler
Part of the Objection is, That it is noc alledged thas
the Prifoner ar the Bar was the Subjedt of Kige
Hilliam at the time when the A was made, Nowy
there 15 no need of alledging thefe Words iy the
Indictment ; for the At runs thus, Therefore be.is
exactedy that if any of bis Mojeflv's Subjets, i,
bave at any Time, fince the 114k of December, 1688,
voluntarily goie inte Yrance, withu! Livence fron:
s Majefly King Wilham, o fror Quesn Mary,
Joall veturn: And the Indiétment does lay ir, thye
this Prifoner was a Subject of the late King 7772
liam, and that he is now a Subjed to the prefent
Queen; and that he, atier the 11th of Decomier,
1088, did go nto France. Now fure here i5 gl-
caged m this Indictment that the A refers 1o,
that 15, Tha! if any Subjet, who <went into France
after th2 11th of December, 10688, fhall retuin inta
Faglind,  And the Indictment fays, he was a Sub-
je&t of King William, and that he did o0 INto
FPirence alier thae Time, and did return into Lo
land after the Time prohibited by the A&, Here
s nothing required in the A&, but what is laid in
the Indiétment.  And it is a very ftrange Objec-
tion to {ay that we thould averr that he was a Sub-
Je& when this ACt was made 5 this ought to have
been fhewed on the other Side, if it be otherwife,
Here s that 1a the Indictment which is conformable
to the Ak, and there is no more neceflary, than to
defcribe the Perfon according to the A&.

Mr, Ait. Gen. My lLord, we have taken that
Method in the Inditment that is proper, that is,
to purfue the Act of Parliament; we have laid him
as the Act deferibes,  Now they fay, that it being
not fhewn that he was a Subj¢t at the Time of his
going mto [rance, he is not within the A@. Buc
when a Man is laid in the Indi®ment to be a Sub-
je€t, 1t is a ftrange Objetion to fancy we muft
mention the Time of his beginning to be a Subject.
We have fhiewed he was a Subject before the mak-
ing of the A&, and we have fhewed he was a Sub-
Ject after 5 and he is prefumed to have always been
a Subject, unlels {pecial Matter is fhewn when he
was not a Subjedl, as that he was an Alien, and
at a particular Time naturalized or made a De-
mzon ; which without Proof will not prefumed ;
and this Objection fhould have before arifen
from LEvidence. 1t is laid likewife to be con-
trary to the Duty of his Allegiance, being a
Subject of the late King /illiam, and of the pre-
fent Queen.,

Mr, Williams. My Lord, this Exception againft
the Indictment feems, with great Submiflion, not
to be anfwered; I goupon the Words of the A& :

If any of bis Majefty’s Subjeils, <who have fiuce the
11/h of December, 1688, gone info France, My
Objection is, That 1t is not fhewn, that at the
Time of going into fiaice, nor when the A& was
made, that the Prifoner was a Sulbject s and it not
being {o thewn, to intend the Prifuner then a Sub-
ject, is helping the Inditment by Intendment,
which cannot be. And I fay therc is the lels Room
for this Intendment here, becanlr rhis Prifoner 1s
not fhewn to be a natural Subject.

Mr. Raymond, My Lord, every Word of this
Indictment would have been true, if this Gentle-
man had been an Alien, and become a Subjeét af-

ter the A&t was made, and belore the late King
died,
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died. And yet in fucha Cafe he would not have
heen- within the A& : For if he had been a Stranger,
and after the A& had been denizon’d, and then had
returned into England, having before been in France,
«hat would not have been within the Aét, becaufe the
A& fays, If any of the King’s Subjects, whobave gone
into France, fball return; Which muft be meant,
that were fo before the Act was made: And yet
chat is all this Indictment fays,

L. C. . Holt. That 1s a foreign Suppofition.
Can any Man fuppofe, that fuch a Man that has
been in France, that he fhould be naturahiz’d or in-
denizon’d after fuch an A¢t was made ! And fup-
pofe it were fo, that he was an Alien, and happen
to be naturaliz’d by general Words; the Act does
not fay, If he fhall be a Subject ar his Departure ;
but if he were in France fince fuch Time, and re-
eurn after this Adt,

He was a Subject to King #fliam, and to Queen
Ame s and that he went away fince the rith of
Decomber, 1688, and returned into England without
Licence.

This 15 an Indictnient formed fuitable to the At
of Parliament 5 it purfues the Words of the Act of
Parliament. The A€t deferibes the Perfon, and fets
out what [hall be the Offence; thatis, one that
is a Subject of the King, and has gone away into
France fince the 11th of December, 1688, and fhall
return without Licence.

Mr. Williams. Tt appears not he was a Subject
when he went away.

L. C.J. Holt. If any of his Majefly’s Subjeis,
ikat have gone away fince the 11th of December, It
does not fay, Any that fhall go away ; but that
have gone away after the 11th of December.,

Mr. Fuftice Powel. A Subje is fuppofed to be
g natural Subject, unlefs he be naturalized after-
wards ¢ But now he being faid to be a Subjeét ac-
cording to the Act, fuppofes him to be a Subject
then.

Mr. Ravmond, My Lord, we think, with Sub-
miffion, this is not an Indictment according to other
Indictments.

Mr, Fuftice Poswcl. It’s enough that he is faid to
be a Subject. +

Mr, Raymoid. But, my Lord, mult there not
be a Diflinction between a Subjeét that owes natural
Subjection, and cowmits Treafon, and one that
only owes local Leglance ¢

Mr. Fuftice Powel. You nmight have fhewn that,
when you were upon the Ividence.

M, Williams. My Lord, we humbly think it
muft be thewn that he was a Subjeét, at leaft ac the
Time of the making of the Act.

Mr. ‘fuflice Powel, We mult take him to be a
natural Subject, unlefs the contrary appear.

L. C. ¥, Trevor. We fuppofe that he was a
Subjeét at the Time of his going out of England
and that the Indi¢tment fufficiently fets forch. It
you could have fhewn that he became a Subyject af-
terwards, that might have help’d you 5 but elfe it
lignifies nothing, _

L. C. . Holt. Have you any more to fay

Mr. Williams. 1If we have flipt any Thing on
Behalf of the Prifoner, which might have been of
Service to him, we hope he fhall not fuffer for any
Omiffion of his Council ; and therefore, humbly
pray, that your Lordfhip will favour him, and will
be pleafed to hear him for himfelf. ’

Mr. Lindfay. My Lord, What I have done has
been out of Igporance, and being fupported by
what other People did.  And therclore, my Lerd,
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having come into England by my felf, I did not
come withany Defign of Harm, or to do any Thing
contrary to the Law,  AsIam a Seotchman, 1tis
not to be prefumed I can underftand the Laws of
Lngland : And therefore, if I liave done any Thing
amifs out of Ignorance, 1 hope your Lordfhip wil}
mike a favourable Conftruction of it 3 and reprefent
my Cafe to the Queen, And I hope, as Her Ma-
Jefty has given me the Effelts of-her Merey in Seot-
land, 1 fhall not feel the Effets of her Difpleafure
in England, |

L. C. 7. Holt., Mr. Lindfay, You have been in-
dicted, and upon the Evidence of your own Confet-
fion of the Fa@ alledged againfl you, and after a
great Debate in Matter of Law  (which by you,
and your Council, was urged on your Behalf) are
convicted of High Treafon, That which now re-
mains, is, To pronounce Judgment of Death upon
you, which you are to fufter in that Manner which
the Law hath appoihted.  Your Ctirhe is, return-
ing from France without the Queen’s Litence ; hav-
ing before gone thither without any Iicence from
the late King or Queen,  That Law which hath
made fuch your Return to be an Offence of {o high
Nature, cannot (by any confidering Esuglifh Pro-
teftant) be thonght to be fevere : For they who, in
the Time mention’d in the’A&t; chole tathict to run
into France, than to ftay in England 3 could have no
other Inducement, than an Affettion ro an Intereft
oppolite to the Proteftant Religion, and the anciext
Conftitution of this Kingdom. IFor they were re-
ceived, protected, and encouraged by that Prince,
who is a dangerous and profefs’d Enemy both to our
Religion and Government. Thie Wildom of tie
Nation thought it ablolutely neceffury to keep them
out ; unlefs they fhould either clear their Inno-
cence, or give Satisfaction by their Repentance; that
they were fitto he trulted here.  For he that fhould
adventure to recurn, without doing eithier, muft be
prefumed to come in upon the fame Principles, and
with the fame Purpofcs, with which he went out :
Which muft be a conftant Danger, even to the
Foundation of our Government, which is eftablifhed
upon the Proteftant Religion, and the Laws of the
Kingdorit.  As to thefe Circumftances which you
have mentioned to be peculiar to your Cafe; they
fall not under Confideration 3 f{ince they are not
fufficient to juftify you in acting contrary to the
Law., OF what Confideration they may be to ob-
tain the Queen’s Mercy, falls not under our Cog-
nizance 3 for that is a peculiar Attribute; infepa-.
rable from Her Majefty’s Royal Perfon, by whom
it can only be difpenfed. Our Bufinefs is to put the
Law in Execution. And you muft be convinced
in your own Confcience, that you have been con-
victed on a full Evidence, proving the Fact, which
hath proceeded from your own Mouth, We have
all heard, and debated that Matter of Law which
you urged by your Council in your own Behalf 3
and are all of Opinion, that doth not avail you;
but you are an Offender againft an A& of Tarhia-
ment : And nothing remains now, but to pronounce
the Sentence of the Law upon you 3 which i,

That you fhall be conveyed from bence o Newgate,
the Prifon from wheice you came, and from theuce 19 be
drawn upon a Huyrdle 1o Tybumn 5 where you are 1o
be hanged by the Neck, and while you are alive fo be
taken dowon, your privy Members are tobe cut off, and

your Bowels to be 1akei ont of your Bady, and buyat i
your View 5 your Head is to be cut off, your Bodyis to

be divided into four Parts, and your Head and your
Quarters
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Quarters are Lo be difpofed as her Majefty fhall
appoint.  And the Lord bave Mercy upon your Soul,
M, Lindfay. My Lord, I beg that my Wife and

Children may cometo me 5 and that I may have a

Minifter of the Church of England allow’d me.
L. C. 7. Holt, You fhall have whom you will,
according to what 1s ufual in fuch Cafcs,

Mr, Lindfay. I defire my Wife and Children

mity come to me alone, without the Keeper,

L. C.F. Holt. That 15 not to be permitted, that
may occafion Danger.

Mr, Lindfay, 1 defire they may be lock’d up
with me.

L. C. 5. Holt. Mr. Lindfay, It isa Charge on
the Keeper, that he admit them 5 bue {o as may not
occafion any Danger,

Mr. Lindfay. 1t 1s a Trouble to the Keeper to
wait on me fo long (two or three Hours together)
which was the Reafon I defired it.  And if a Mi-
nifter come to me, I delire we may be private.

L. C. J. Holt, Hewill ufe you withall the &ha-
rity that may be; but he muft do what 15 prudent.
Nothing that 1s reafonable, or fir, fhall be deny’d

youl,
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Mr. Lindfay. My Lord, I fhould be forry, ifJ
defired any thing that is unreafonable. My Lord
I fuppofe 1tis my Time now to fay any Thing, f
fhall fay only thus much 5 that is, I well under.
{tood what Circumfitances T wasin : I believe ne
Scotchman has been callPd Queltion upon that
Act; and I believed in my Confcience 1 was nag
outlty.

L.C. [} Hoft. You are guilty of the Fu&
charg’d upon you; and 1t was a very reafonable

Law,

Mr, Lidfay, My Lord, 1own, the Reafon was
good for mu:lcing the Act ;_buti that the Reajon
that T am guilty of the breaking 1t, 1 cannot own

that,
L. C. 7. Holt. You arc guilty of the Thing you
are charg’d with,  All that you can donow, is, To

appeal to the Mercy of the Queen @ She 15 the beft

Judgge of it.
Mr. Lindfoy, My Lord, I relt upon your Iord-

fhip’s reprefentng my Cale to the Queen.

Hei Magefly «was afterwards pleafed 10 grant bins
a Repricve,
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CLXXX. Zhe Trial of Jonx Turcuin at the Guld-Hall
of London, for a Libel, enistled, The Oblervator, Nov. 4.
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The Qieen againft John Tutchin.
Loidon {1, ZNE2354 H I Information fets forth,
SRS it o Defelnt Jei
pomxsh ) CIhat toe Defendant boiig a
feditions Perfon, and a daily

[_:"':13 P t?}:-“
.I_E_{::;ﬁ; 1 :}Er:ﬂ s * "
oy STy Tiventor and Publifber of falie

r‘;‘r._%, '_H.'{_:d ) . g o
Lt IRbeRE) Newws, and borvible end falie

Lies and jeditions Libelsy and a perpetual Diflurber of
the Peace of this Kingdom 5 and <cickedly aiid inalici-
oufly devifiug the Governmenty aid ddminifliation of
Fuftice undey our Lady the Quecii, 1o traduce, fcanda-
lize and wilify s aid onr faid Lady the Queen, her Mi-
niflers aid Officersy to braug into Sufpicisn, and the il
Opinion of beir Subjetts « The 30th Day of May, 1 the
Firft XYear of ber Majefty’s Reign, at London, &c. did
Jalfly, feditionfly aid feandalonfly, wwiite, compofe and
publifh, and canfe to b2 writtenry compofed and publifbed,
a certain falfe, malicions, feditions end feaidalons. Li-
bel, entitfed, "The Obfervator.  In which Libel, (¢f
and concerning 1his Kingdom, and 1he Officcics and Mii-
Jlers of the Quecit) are contained (nter adin) as follows.

N° 11. Saturday, fbe goth of May, 1702.

¢ At the fame Tune wedfbe Subjels of this King-
dou meaning) ¢¢ conlider the jﬁ?ﬂfb King’s Suceefs 1
““ his Bribery and Corruplion, we ogeit to lament the
“ fad State of our owh Country [7he Kinzdom of
Eugland meaning] ¢ which alfords fo many Inftances
«« of Treachery. It we may judge by our national
¢ Mifcarriages, perhaps no Natton in Znrope has
< {elt the Inlluences of f7ench Gold more than Eng-
¢ Jand : And worthy it is our greatedt Lamentation,
¢« that our dear Country [wrcaniis this Kingdomn]
« thould bethus svealei’d by Menef neircenary Princi-
¢ ples 3 when Countries inferior to us in Strength
and Riches, are fecured from Atempis of this Na-

¢

o]

““ turc only by the Fidelity of their People.  What
15 the Reafon that Fieach Gold has not aftected
““ Hollaid as well as Enoland 3 but that their Miui-
““ flivis{uchas is entircly in the Intereflt of their Coun-
““ fiy, and altogether incorruptible 2 They prefer
““ Men that are knowing in their Polts, and are
¢ active in Bufinefs : When, in Exngland, we find ouc
““ Offices for Men, not Men for Offices.  And a
¢« Title of Honour gives a Map a Title to a grex
‘“ Employment he isaltogetherignorant of, By this,
““ and by preferring of Men by Intereft and Favour,
““ has the Excife, the Cufioms, and other Braicles of
“ the Revenye titolcrably Junk : And by this Means
““ has the Navy of England, our chict Support, been
 Ditherto perfestly bewitel’d.  And can Lewis fpend
““ his Maney better, than in getting Men into Of-
““ fices in Longland, who are cither falfe, or ignorant
¢ In the Bufinefs, orarehis Friends ?

)

Ne 23, Saturday, the 11h¢f July, 1702,
That the Defendant afterwards, the 1uth of July

foilowoing, another falfe, malicions, feditions, and perii-
cious Libel, eititled The Obiervator, falfly, malicisufly,

and feditisufly, did «write, compofe, and publifh, aii
canfed to be worittenn and publified : In which Libel (of
and conceriing the Governmeit of this Kingdom, aid

the Pewer of the People of this Kingdom) are contained

(inter alin) as follszos,
““ And this is & Prergoative of fingular Advan-
“ tage to the Peggle of Englaid 5 in that ther Re-
‘“ prefentatives are the Judges of the Male-Admt-
< piftration of their Governors 3 that they can call
“ them in Queflion for the fume, and can apporist
““ fuch to sweor the Cresen  {meaning the Crown ot
this Kingdom) ¢ who are fittelt for Government
«« Which
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«« Which they have often done, and indeed which
« is the Privilege of all free People, who are au-
e horized by the Laws of God and Natre, to
¢ chufe their own Governor’s.”

™

Ne 19. Saturday foe 1245 ¢f June, 1703,

That the Defendant afterwards, the 12thof June,
in the feccitd Xear of the Queen, did write and pub-
L, and confed to be written aid psz!{ﬂu:d, aitolher
falfe, feandzlons, aid feditious Libel, Lutitnled, The
Oblervator. i wtbich faid Libel (of and ceiceiining
the Rova! Navy of this Kingdom, and the Goveri-
ment of the faid Navy) are contained {inter alia)
as fullezs ¢ ¢ Take onc Time with another, the
«« Mifmanagements of the Navy (meaning the Reyal
Navy of this Kingdom) ¢ have been a greater Thax
< on the Merchants, than the Duties raifed by Par-
< liament : We never had a better Navy, but the
« Wifdom of the Managers therzof 1shke a ot-
¢ tomlefs-Pit, paft finding out.”

™

™™

Ne 20, Wednefday the 16th of June, 1703,

Twat the Defendant afterwaids, the 16th Day of
tee fold Tane, did write aid publifh, and caufed 10 b2
coiilen and  publifbed,  another falfe,  feandalous,
cid editisias Libel, Eutituled, The Oblervator,  fn
olich was comtabied (inter alin, of the faid Royal
Naivy, and the Officers of the fuid Navy) as fullswos
“ Whatavails ira Man of Learning and Parts, to
« qualify himfelf for the Service of his Country
“ on the Ocean ? If he has Knowledge enough to
 advife Neptuie himfelf, 1f he has no Interct, he
¢ {hall have no Preferment,  Ilow much does it
“ Jeok to om INation’s Difadvantage, to have Men
“ in eminent Stations in the Navy, who bave not
‘““ fo much as an Idea, a Notion, a Thought of
““ Naval Afiairs? To have Men to fupermtend the
“ Building of our floating Caftles, who know not
“ the Nawre ol any Partof the Management ¢ To
“ have Men eroploy’d in the Victualling, who qua-
““ Jify themielves for that Polt by learning to write
“ the e Names, which 1s indeed a Pett for a ’hilo-

LT
¢ h

fopher bied to the Sea
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IN° 29, Satwrday thc 1070 of July, 1703,

That o Defeiiant a“eraids, the 1oth of July
foasting,  aid write aid cublifh,  and cavfe to be
critten aid jullifhed, ansther jalfe, fravdelons, and
dejamatory Livel,  Eutituied, 'The Oblervator 5
wwhich are contained (inter alia, of one Daniel de Foe,
wwhs coas indicied the 2. ath of Vebraary, in the firft 2car
of the Queen, before the Juftices of Ovyer and Ter-
mumner af ¢he Old-Bailey, London : Aud in July fol-
lowing, cwas couvicled wpon bis o Confeffion, for
compsftag aird publifhing a jeditions Libel,  Entituled,
The thorteft Way with the Diffenters, or Propofals
for the Eflablifhment of the Church, aid of the
Jitdznieiit againfl bine 1o pay a Fine of 200 Marks,
and to fland three Times in the Pillory, and to find
Security for bis good Bebavious for feven Years) as
follewss ¢ Countiryman. "Truly Mafter Obfervator,
“ I have nio very good News for you: Mr, Daniel
“ D¢ Ite has pleaded Guilty to the Indi@ment
*againft him, for writing and publithing b
¢ fhortefi [Vay with the Diffenters 3 and he is fen-
" tenc’d to ftand three Times in the Pillory, to pay
a Fne of 200 Marks, and to find Security for
** his good Behaviour for feven Years. Obferv, The
. _gourt could do no otherwife than convi&t him,

oL, V,
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Jor a Libel.

feadant),
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upon his pleading Guilty 5 babemus confitentem
rettim, 15 very often the Voice of Courts of Judi-
cature, ’us the Eale of Judges and Juries: If
Daiiel De Fee was in Expeétation of Coleman’s
Black-Box, he has found a Pillory inftead of it.
I don’t trouble my Idead about the Cuftom of
giving the Pillory to Authors, which is the Pu-
mfhment of Bakers,  You tall’d jult now of
turning Author, have a Care of your Candle 5 you
fce which is the fhorteft Way with Authors
you muft 21l enter your felves into the Regiment
of Colenel I'ge : The Law of Eugland diredts, that
20 Man fhall be fined wltra tenementum s and |
make no Queftion, but the Juitice of the Court
““ has fined Mr. Zoe anfwerable to his Eiiate : His
“ Secunity for his good Behavieur for feven Yews,
* without doubt, was ratiosally confidered, as to
“ the Legality thereof.  For my Part, T am only
““ acquainted with old Laws of Eigland, dhe un-
““ cient Buthrights and Immunities of Euvlifimen :
“ This I take to be the Foundation of new Laws.”
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N> 19, Saturday the 20th of May, 1404

That the Defenlant afterwards, the 20th of May
lafty did write and publifh, and cavfe to be written
and publif’d,  aiother falfe, frandalows, and feditizns
Libel, Eutituled, The Colervator. I which are
contain’d (of aiid concerning the Defendaat, and a
Profecution to be bad againft bim for divers foditious
Libels by bimy before that Time, compofed and pub-
lifd) as follswes : ¢ Countrym, Malter Obfrvatsr,
‘“ there’s another Plot againdt you (meaning the De-
““ Obferv. Pitthee Man, there’s a Plot
““ againft the Queen, and the whole Nation 3 is ic
““ any Wonder then, that there are Plots againit me?
¢ The High-Flycrs are now plotting againft cvery
¢ honelt Man y Zugland, Il tell you more of it,
¢ the nexe Time we meet.  Comintrym. T fancy fome
‘“ fort of People plot againft you, becanfe you en-
““ deavour to countermine their Plois againf! the
““ Queen and Nation,  Obferv. You ure right
“ enough s but that than’c hinder me fron, Jetedt-
‘“ ing their Defigns, and from opening the People’s
““ Eyes: But prithee, what Plot is this ? Ceantryan,
¢ Why, Sir, itis a Plot preparatory to your Trial ;
¢« and if they can’t affect this Plor, I {uppofe you’ll
¢ never be tited.  They inftnuate into the Citizens
“ of Loudon, that you have laely written very
< fcandaloufly, malicioufly, and treafonably, and
¢« I don’t know how many other Lies, againft them
« the fuid Citizens 3 and by this Means they are
¢ minded to fet your Jurors againft you. Olf. This
< is likely enough 5 they’ll leave no Stone unturn’d,
¢ to fupprefs the Truth, I onderftand, 1 fhould
¢ have been profecuted by Bill the laft Seffions, but
¢« that the High-Flyers did not like the Jury 5 nmay,
« they fay they don’t like the two Shenils, be-
<« caufe they won’t pack Juries to find mnocent Men
‘« ouiley,” o the Difturbance of the Peace ¢f 1his
Kirgdom, to the great Scandal of the Queein and ber
Government, and againft the Peace of the Queen,
her Crozen and Dignity, &,

Proclamation was made for all Perfons to attend.
Then the Jury was calied,

Tobi Ceoper,
Thomas Brifeee,
Alexander Pollington.

Ldward Pinfold deing called, defired to be excufed.

Yyy Mz, Pisi-
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Mr. Pinfold. My Lord, I defire 1 may be ex-
cufed. I do not know Mur. Tutchin, for 1 never
faw him in my Life ; but I have read Iis Obfziva-
tors, and have feveral Times publickly difallowed
them ; and thercfore fome may think 1 am preju-
diced againft him.,
*Mr. At Gen. The Queftion 1s
*Sir E. Northey. ooty whether he was the Author of
thele Papers ? For that is the Matter to be tried.

Mpr. Piufold. 1 do not know that.

Mr. Monntagye. But, my Lord, there may be
fomething more in it, for he publickly difallowed
his Papers.

L. C.¥. Holt. Yon muft not be excufed unlefs
the Queen’s Council wiil, _

Mr, Monntagne., My Lord, we challenge Lim
on hehalf of the Defendant.

Mr, A2, Gen. Shew your Canle,

Mr. Mauntagne, My Lord, our Caufe is, that
he himfclf looks upon himfelf as not incificrent,

L.C. 5. Holt. He fays, he has read fome of his
Papers, and has publickly «cadenned dhom, that he
did not apperse oF Ll contatied in them,

I . L 1 . .
oet he devs v o e A,

L%, Ve, o he died he did not doube but
oo e Gy o s arm.

i the fitter Man for a
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Mr, Sery. Lari...
Tury. |

Sir 7. Powis. He does not fay he has difapproved
al] the Papers he has read, and it may be thole
were not the Papers now in Queftion.

Mr. Mountagre. My Lord, the Matter we are
contending for, is, that one thar 1s not altogether
an indifferent Perfon fhould not be on the Jury.

Mr. Ait. Gen. 'The Quefticn s not whether the
Papers are criminal, but whether the Defendant is
the Author of the Papers ; and if this_ Gentleman
knows him to be Author of them, he 1s proper to
be on the Jury: For the Jury arc by Law to be
of the Neighbourhood of the Place where the act 1s
alledged to be done, becaufe they are prefumed to
know what is done there? And if this be a Caufe
of Challenge, you may Challenge all People, and
fo there could be no Trial.

L. C. ¥ Holt. He can’t be challenged, unlefs
he Liad given his Verdict before.

* Mr, Soll. Ger, My Lord, we
* 8ir S. Harcourt. a3 have no Jury in this way they
arc coing. A Juryman is not to be afked what his
Opinion of the Caule is ; what he will voluntarily
fay, he may 5 and if upon what he fays voluntarily
he is liable to Exception he may be fet afide.

L. C.'F. Holt. It is not a Challenge.

Mr. Mountagre. Surcly, my Lord, he is not fo
indifferent as he ought to be, e fays be has_nl—
ready declared his Opinion publickly concerning
Mr. Tutchiv’s Papers,

Mr. Pinfold. My Lord, I know not well what
he is indicted for, but it may be they arc thofe Pa-
pers that 1 have given my Opinion of.

My, A, Gen. 1 believe no Man that has read
them, but has given his Opinion of them one way
or other 5 but that is not a {ufficient Caule of Chal-
lenge, |

Mr. IV bitaker, M. Attorney, 1 hope you will
not contend for one Juryman.

Mr. A, Gen. Ye fays, be knows not what Pa-
pers he was indicted for, he fays only that he has
read fome of his Papers, and has declared his Dif-
Like of them,

L. C. F. Holt. Draw up your Challenge in Form,
and it fhall be confider’d.
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Mr. 4. Gen. If thefe Gentlemen think there
is nothing in it, what need they put us to this
Trouble,

Mr, Mountagne, Indeed I believe there is fome-
thing more than ordinary in it, for 1 object only
to what he himfelf has faid.

L. C. 7. Holy. 1 will have it done that it may
remain a Decifion i gerpetnam rei memoriam.  Bug
if you that are for the Defendant will wave it you
may,

Mr, Mozntapue. My Lord, we mult infit on it 4
they have Jurymen enough,

Mr. Soll, Genr. Ve can’o tell whether we have of
no, for you may challenge them ally as well as this
Man.

Mr. AMountague. No, 1T will chailenge no body
befides 5 and 1 challenged bim, only becaufe he
mentioned himfelf as not an inditlterznt Perfen,

My, Sell. Gen. Is it a prindpal Chalienge, or to
the Favour ?

L. C. 7. Holr. A principal Challenge, 1f any.

Mr. Sell, Gen, tie can’t challenge to the Favour
in Cafe ot the Croven,

L.C. 5. Dedt, He malies itas 2 principal Chal-
lebge s whtch mudt be determined,  and you hall
have my Judgment when drawn up 5 1t mufe be a
prncipal Challenge or nothing 5 tor there can be no
Challenge to Favour 1n the Cafe of the Crown,

Morodn. Gear, My Lord, we are not willing to
put you to this Trouble, we will leave it to Mr,
Pinfold himfclf.

L. C. 5. Holt. Then afk My, Pinfeld.

Mr, Ait. Gen, My, Pinfold, Do you know who
1s the Author of thefe Papers?

Mr. Pinfold. I know nothing of it but what is
commonly reported, I know not Mr, Tatchinif
fee him ; 1 have read his Writings.

Mr, Att, Gen. My Lord, we leave 1t to the
Juryman him{clf.

Mr. Pinfold. My Lord, I defire to be exculed.

Mr, A, Gen. Then we excufe you,

Then the Perfons followwine wvere Fawori o the Tury.
.! M o

Fobn Cooper, Mark Proflor,
Thomas Brifvoe, 17 iam Grul,
Alexander Poliinglon, | Fames Luid,
Fames Ded, Folin Baker,
lfaac Beanet, Thomas Allen,
Rebert Lotherby, Falper Walters.

Then Proclamation for Information being made, the
Court procecded.

Mr, Seiy. Weld. This s an Information againft

Yobn Tuichin : The Information fets forth, Thathe

being a feditious Perfon, and a daily Inventor and
Publifher of Lies, and malicioufly defigning to af-
perfe the Government, and the Adminifiration of
1t, has compofed and publifhed feveral malicious
and fcandalous Libels 5 fome of them are relating
to the Government, fome to the Parliament, fome
to the Courts of Juftice, other of them to the Mi-
niftry. I {hall not now take up your Time in open-
ing the Words at large, becaufe they are very long,
and for that you will have them read to you, when
the Witnefles come to prove them. IHe hath plead-
ed, Not Guilty.
Mr, A, Gen. You muft recite the Words of the
Charge.
Mr, Sery. eld, The Charge is very long, The
Information fcts forth, That he did write, and comn-
pofe
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pole, and publifh a fal{e and feandalous Libel, call-
od The Chfrvator, of and concerning the Govern-

ment, Lhis is Taid to be on Sarurday the 30th of

May, 1702, And the Words E_[ll:i't:ilr] “ch;lrgcd
qoainit him, are thf:ﬁ:: ‘“ At the fame Lime, we
« the Subjeéts of Ziglaid confidering the Succcfs
« of the Jreuch King, n his Bribery and Cerrup-
¢ jon, we ought to lament the fad State of our
«« own Country, which afiords fo many Inftances
«« of T'reachery.  IF we may judge by our national
«« Milcarrtages, perhaps no Nanon i Euyope has
« fole the Influences of Liench Gold, more than
« Jooland 5 and worthy 1t is our greatelt Lamen-
¢ ration, that our dear Country fhould be thus
¢« weaken’d by Men ot mercenary Principles, when
¢« Countries inferior to us m Strength and Riches
¢ qre fecured from Astempts of this Natare, only
e« Dy the Fidelity of thewr People.  Whae is the
« Reafon that French Gold has not affected [fsllaud,
¢ a5 well as Eaglaud 5 but that their Miniflry is
« fuch, as is intrely in the Interclt of their Coun-
« try, and altogether incorruptible : “They prefer
¢t Men that are knowing in their Polts, and are
c adlive in Bofinels. When in Lyrland we find
¢« Offices for Men, no: Men for Offices; and a Title
¢t of Honour gives i Man a Tite to a great Fm-
i ployment he is altogether ignorancof. By this,
«« and by preferring of Men by Intereft and Favour,
¢« has the Excife, the Caltoms, and other Branches
¢« of the Revenue, mtolerably funic; and by this
e« Veans has the Navy of Euglaud, our chief Sap-
«« porr, been hitherto perfectly bewitel’d: And can
«« [etois fpend Dis Moncey berter, than m getting
v« Men into Offices in Eangiand, who are ether falfe
‘¢ or ignorant In the Bufinefs, or are his Friends ¢ ”
And the Information further fets forth, That on Sa-
suiday the 11th of Fulv, 1502, he publifh’d another
Libel, callld The Odfervator s in which are thele
Words : ¢¢ And this 1s a Prerogative of fingular Ad-
< vantage to she People of Englaid, i that their
«¢ Reprelentatives are the Judges of the Male-Ad-
«« minitracion of their Governors; that they can
¢ call them in Queftion for the fame, and can ap-
« point fuch to wear the Crown, who are fiteeft for
«« Government: Which they have often done, and
« indeed which is the Privilege of all free People,
< who are authorized by the Laws of God and Na-
¢ ture to chufe their own Governors,” It further
fets forth, ‘Uhat Fwie 12, 1703, he publilyd ano-
die Libel, callld The Obprzatery; in which are
thele Words ¢ Take one Time with another, the
<« Mifmanagements of the Navy have been a greater
¢ Tax on the Merchants, than the Duites railed by
¢« Parliament.  We never had a better Navys but
¢ the Wifdom of the Managers thereof s like =
Bottomlefs-Pir, palt finding out.” The Infor-
mation further chargeth, Thacon the 16:h of Fune,
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1703, he publifi’d another Libel, called The Ob-
fervater; in which were thefe Words: - What avails
«¢ it a Man of Learning and Parts, to qualify him-

¢« fIf for the Service of his Country on the Oceant
 If he has Knowledge enough to advile Neplue
¢ himielf, if he has no Interelt, he fhall have no
<« Preferment. How much does it look to our Ni-
““ tion’s Difadvantage, to have Men in eminent
Stations in the Navy, who have not fo much as
““ an Idea, a Notion, a Thought of Naval Affairs?
“ To have Men to fuperintend the Building of our

Lk
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“ any one Part of the Management? To have Men

eniploy’d in the Vi¢tualling, to qualify them-
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floating Caftles, who know not the Nuwure of

flves for that Poft by learning to write them

531
ames, which 1s indecd a Polt for a Philofopher
““ bred to the Sea?” It farther fer forth in the
Information, That on the yoth of Fuly, 1703, he
publifi’d another Libel, whereiny among other
things, are thefe Words relating to Daniel De Fee.
““ Conntirym. Truly, Malter Odfzrvater, T haveno
““ very good News for you, Mr., Daiiel De Foe
has pleaded guilty to the Indictment againt
him, for writing and publifhing The focrteft 172y
with the Diffenters y and he is fentenced to itund
three times in the Pillory, to puy a Fine of 200
Marks, and to find Sccurity for his geod Seha-
viour of faven Years. Olfirv. The Court could
co no otherwile than convict him, upen s
pleaiing Guilty 5 Belemzs coifitentes: rerin 13
very ofien the Voice of Courts of J. -titures
“ ris the Fafe of the Judges and Juries: 1t Dasniel
““ De Foe was in expeciation of Celewnai’s blacl dox,
he has found a Pillory inflead of it. 1 Jdon't
trouble my Head abour the Cuftom of giving
the Pillory to Authors, which is the Purilhment
of Bakers. You ralk’d juft now of turaing Au-
thor, have a care of your Candle; you lee which
is the fhortelt way with Authors: You et all
enter yourfelves into the Regimenr of Celoncl
“ Delve. The Law of Eiploid dieéts, That no
““ man thall be fined wlira teicmentiia 2 ang T mage
“ no Qucftion, but the Jullice of the Couvrt nus

94

LL

£e

L

44

44

4

cs

L

44

44

e

Lé

¢é

€6

KL

¢ fined M. Foe anfwerable to his Liate s Flis Se-
“ curity for his good Behavioor tor feven Years,
11

without doubr, was rattonaliy confidered, as to

the Legality thercof.  For my Pusi, 1 am only

¢ acquainted with old Laws of Ergland, the an-

““ cicnt Birthrights and Immunitics of Erglijoneir :

This I take to be the Foundazion of rew Laws.”

And that on Satwrday, May 20, 1704, he pubhily’d
another Libel, call’d The Obprvater 5 wherem, a-
mong other things, are tacle Words ¢ *¢Ceaitivazai,
¢ Mafter Obfirvater, There’s another Plot agamit
““ you. Obf. Prithec Man, there’s a Plotagainit the

¢ Queen and the whole Nations is 1t any Wonder
‘¢ that there are Plots again{t el T he High- Tl ers
““ are now plotting againft cvery honelt Man in
England, Tl tell you more of it the next time
we meet.  Comntrym, 1 fancy fome Sort of Peo-
ple plot againll you, becaufe you endeavour to
countermine their Plos againft the Queen and
Nation. Obferrat. You are right enough 5 but
that fhan’t hinder me from dete@ing therr De-
figns, and from opening the Peopic’s Lyes: Bur,
““ prichee, what Plotis this? Crzntrym. Why, Sir,
¢ it is a Plot preparatory to your Tilals and 1
‘¢ they can’t eflect this Plot. 1 juppofe you'll never
¢« be tried. They infinuate into the Citizens ot
c¢ Londen, that you have lately written very fean-
“ daloufly, malicioufly and treafonably, and I don’t
know how many other Lies againtt them, the
faid Citizens; and by this means, they are mind-
ed to fer your Jurors againft you. Obferv. This
is likely enough: They’ll leave no Stone un-
“ turn’d, to fupprefs the Truth. I underftand, 1
¢ fhould have been profecuted by Bill the laft Sel-
< fions, but that the High-Flyers did not like the
«« Jury. Nay, they fay they don’e like the two
c¢ Sheriffs, becaufe they won’t pack Juries, to find
¢ jpnocent Men guilty.”  The Defendant  bas
pleaded, Not Guilty: But if we prove the Charge,
{ doubt not but you will find him Guilty,

Sir T. Powis. My Lord, ITam of Council with
Her Majefty.  This Information is brought on the
Behalf of the Queen, againft Mr, Turchin. 1 fhall
not long entertain you about ir, becaule the Matter
Yyy 2 i
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is fhort. The Chatge is, That he has publifth’d fe-
veral Libels, {fcandalous and feditious, refleéting on
the Government, and the Adminiftration of it, in
many Inftances given at large, I think the Papers
are {ix in Number; and by and by you will have
them more particularly before you, I prefume,
there ought to be made a Difference between a juft
Liberty and Licentioufnefs, This Information is
brought, that Men may be warned. The Plea he
has made is, That he is not Guilty, The Matter
we are to prove Is, That hie was the Perfon that
did write and compofe thefe Papers, and did pub-
lith them, or caufe them to be done. My Lord,
we fhall call our Witneffes: And notwith{tanding
what you have heard of late from the Defendant,
relating to this Trial, I do not doubt but there
will be all Juftice done. I am fure, onour Sids,
nothing elfe is mtended. And I doubt not, but
if we prove that he did publith thefe Papers the
Jury will find him Guiliy.

Mr. Ait. Gen. My Lord, the Information is lak
aganlt Mr. Tutchin, for a few of his Obfervaters
of the many he has writ; fometimes two, fome-
times thice in a Week, It is a great while that
he has dene 1t; and it has been the grear Indul-
gence of the Government, that he has not been
profecuted before,  He has been taken notice of
by the Houfe of Commons, and been before the Se-
cretary of State 3 where he has been admoniflv’d
to take care of what he fhould write: But he
would not take Warning, And now he 1s to Le
try’d for fome of his Papers ; wherein it will ap-
pear, that he has taken the greatelt Liberty, 1 be-
lieve, that ever Man took, Libels ufed to come
out by Stealth, and in the dark ; bue thefe have
been pubhifl’d openly, with all the Defance ima-
gmable,  You may fee how mild the Profecution
hath been, by what he has done fince the Beginning
of 1t: He has been writing in fuch a Manner, to
prepare for the Trial, as T think was never done
before. A Profecution of this Nature is of the great-
cft Confequence: And it may be, I may be blam’d
bemg in the Office whercin I am, that there have
not been more fuch made.  Here is the highelt Re-
flection on the Government imaginable,  There can
be no RefleCtion on them that are in Office under
her Maujelty, bur it muft caft fome Refleftion on
the Queen who cmploys them., T believe there s
hardly one 1n any confiderable Poft under the Go-
vernment, but has been criminated by him: No-
thing efcapes him.  He cenlures all Mankind; writes
-magifterially, and defics all Authority, and cafls
the vilelt Refletions on the Government: Asif
we, who are in the Queen’s Service, made it our
Bufinels to corrupt Juries. And makes Refletions
both on Sheriffs and Juries. Thele are of the
greatelt Confequence in the World to the Govern-
ment, and to every Body.  For if fuch mercenary
Writers may have the Liberty to refleét on whom
they pleafe, no Man’s Reputation can be fafe,

Gentlemen of the Jury, The Matter you are to
cnquire 1nto s, whether the Defendant be the Au-
thor, ot Publifher of thefe Libels: That is the Mat-
ter you are to try. What the Punithment muft be,
if you find bim Guilty, is in the Judgment of the
Court, We will produce our Witnefles 5 and doubt
not but you will do the Queen Jultice.

Mr. Soll. Gen.  Call fobu How. (He appeard,
and wwas fworn). Shew him thole Obfervators,
{Which was doney and be loo®¥d them ever)., Have

you look’d over them ¢
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Mr. e, Yes.

Mr. Soll. Gen. Then pray acquaint my Lord and
the Jury, whether you know who compofed and
brought them to the Prefs ? :

Mr. Ilsro, Tdo fuppole them to be Mr, Lutchizs:
I dealt with no other Man for them.

Mr. i, Gen. Acquaint my Lord and the Jure,
how they came to be printed.

Mr. How. About the latter End of AMarch, 1502,
I treated with Mr, Taeclin about writing an Gl

fervater, to bz pubhfh’d Weekly: The firflt of

which was pubhih’d i Aprify, 1702, And all
that have been printed fince, [ had from him, to
this Year.

M, /it, Geir. You look’d on thefe Papers here
Were thele printed by the Direflion of Mr,
Tutchin ?

Mr, lsee. To the beft of my Knowledge they
were,  They were always brought from him to me.

My, A2, Gein. Was there any Agreement made
between you wbout the writing of it?

Mr. Howo. Yes, it was agreed at firlt to write
once it Week s and T was to give him halt a Guinex
for 1t. I have printed in all about 2606,

Mr. At Gen. Have you had tfrequent Difcourfe
wizh him about them Gnee? You fawd, you printed
n all abour 266 : Have you paid lum for all 2

Mr. How, Yes.

Mr. Sell. Gen, Have you had any Difcourfe with
him, wheretn he bas owned them all to be his?

Mr, ez, He has owned them from time to
tine, till within this Weel.

Mr. Soll. Gen. THas he owned lnmielf to be the

Author of them?
Mr. Hswo. He always own’d himfelf to be the

Authar,

Mr. So/l, Gen, Flave you had any Difcourfe with
him, Jelt you fhould come into Danger for 1t ?

Mr. Howw. Yes, | have had Dilcourfe with him
about the Danger: And he has {faid to me, 1 own,
myfelt to be the Author: And do not fear 5 if any
Danger happen, you are a Rogue to yourlelf and
Family, if you do not difcover me.

Sir 7. Powis. Look on thele Papers, and fee if
he deliver’d thefe very Olbjervators to you: Were
thefe the very fame?

Mr. How. Yes.

Sir 7. Pswis, And was he paid for them by you?

Mr. How. Yes.

Mr. Mouitagne. 1 defire to {ee them.

Mr. Ati, Gen, Deliver them to Mr, Mbountague.

Mr. Mountagne. Take that Obfervator, and look
on it: ’Tis that which they are about to read.
[Then My, How loek’d en it], How long ago 1s it
that you had that Paper in your Cuftody 2

Mr, Ilow. 1 fuppofe this was delivered out of
my Shop, to be fent to Mr. Borret,

Mr. Mouitague. Do you know you fent that
Paper?

Mr, Hozw,
Mark upon 1it.

Mr, Meuntague. How long ago ?

Mr, Hew. 1 do not jultly remember it.

Mr, Mountagze, It you do not remember that,
do you remember the printing of 1t ¢

Mr, Hew, It was done at my Houle.

Mr, Mountague. When a Copy 15 brought to you
to be printed, do you print that Copy always
exactly?

Mr, Hew. As nearas ] can, 1 do.

Mr. Monitague, The Queftion1would alk you,

153 Do you, when you have a Copy, ftrictly kecp
to

Yes, I deliver’d 1t, and put my
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think convenient, alter it ?

Mr, Fow. I have alter’d it oftentimes, to make

it fafe.

Mr. Mountagne. Then you do take it on you to

alter?

Mr., How. To firike out a Line, never to alter

his Senfe. |
Mr, Meuntazne. Do younot infert any Thing ?

Mr. How, Yes, frequently a Word,

Mr, Mountague. Do you not take upon you to
infert feveral Words, and leave out {everal ?

NMr, How. Yes.

Mr. Mouitague. You do. Then I afk you, Are
you fure that that Paper is printed withoutAlteration?

Mr, How. 1 do not remember any thing of thar.

Mr. Mountapne. Iafk you, Whether that Paper
were not alter’d from what was fent you ?

Mr. How, 1 cannot {wear it.

Mr., Att. Gen. Can you fay that Paper was alter'd?

Mr. Hew, Not that I know of.

Mr. /7bitaker. L.ook on the Thle; whole put-
ting down 1s that 2

Mr. How. Fe agreed to the Title.

Mr. Mountague Dozs the Paper come to you,
enticled the Obfervator, or not ¢

Mr, IHew. 1 cannot tell whether he ever put it
in,
Mr. Mountagne. Who put 1t 1n then ?

Mr. Hotw, It was agreed between us to call it
The Qbjervator.

Mr. Mountague, Does he write the Obfervator,
or did you ?

Mr. How. There is no occafion for the Title,
that [ know of.

Mr, Mouniagre, But who writ the Title to 1t ?

L. C. 7. Hoit. They afk you this Queflion : Who
was 1t that put this Tide to this Paper ?

Mr, fsw. 1do not know but T might write it in
the Paper at firft, and {o it was inferted afterwards.

L. C.¥. Holt. \Whowas 1t firlt writ that Title 2

Mr, Heww, T do not know who did write that,
Heorl, I did firft propofe the Title to him,

L. C.¥. Holt. Was that Title writ by him or you?

Mr, Hozw, 1 donot know, my Lord.

L. C.¥. Holt, Was there 2n Agreement made
between you, chat tlus Paper fhould be writ once a
Wecek with that Title ?

Mr. How. Yes, my Lord.

L. C. 7. Hdt. Did he agree to that Title? And
was he privy to it ?

Mr, How, Yes, my Lord, it was agreed upon
between us 5 and he agreed to write fuch a Paper,
with fuch a Title.

Mr. Whitaker, Where did you come to this
Aorecment ?

Mr. Hozw. T cannot tell.

Mr, Whitaker., Was it in London, or Middlefex,
Or Suriey ?

Mr, Hew. I cannot tell.

Mr, Whitaker. Where were they printed ?

Mr. Hozw, 1 printed fome of them in Fanchurch-
#rect, about Eighteen ; the reflt in Grace-church-
Kreet,

Mr. Harris, Was that Paper alter’d by you, or not?

Mr, How. 1 cannot remember whether I alter’d
t[l:’tt, Or no.

L. C. ¥ Holt.  You fay you alter’d fometimes :
Did you acquaint him with the Alterations you
made ?

Mr. How. Sometimes they have been fent to
me s I knew not where to find him 3 and then I

for a Libel,

to the Letter of the Copy ? Or do you, as you
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have alter'd them my felf, rather than be difap-
pointed, At other Times, I have been in his Come
pany ; and then I complain’d, and he has aleer’d

them. And fometimes he faid, You have the Pen ;
do you alter them,

Mr. Soll. Gen. Can you fay, You alter’d a Sylla.
ble in thefe Papers ?

Mr, How, 1 cannot fay fo.

Mr. Soll. Gen. Since the firlt publifhing of them,
have you not publifh’d them in Volumes ?

Mr. How, Yes.

Mr, Soli, Gen. And who cave Order for 1t ?

Mr. Howe, Mr, Tutchin,

Mr. At Gen, What Diredtion had you about
this Volume? [ A Volume baund up being in Court].

Mr. Howo. That Volume was orderd by Mr,
Tutchin. FHe order’d me to bind up threeVolumes:
One of which he order’d 10 be deliver’d to M. Bor-
ret 5 which [ did not deliver, by reafon of a Profe
cuticn at the Old-Bailey.

Mr, 4. Gen. Did he order any other Man's
Works to be bound up, or his own 2

Mr. Hew. Heorderd me to bind his own, with
the Preface.

Mr. Alt. Gen. Where is that Preface ?

Mr, How. Belore the Book : And he owned that,
and put lus Hand o it

Mr. Ait. Gen. Had you paid for thefe ?

Mr, How. Yes; He order’d me to bind up thele
together, and to deliver one of them to Mr, Borrer,

Sir 7, Powis. Tid you pay him for the Preface #

Mr, Hozo. Yes, and for the Jidex.

L. C. ¥. Holt. Who made the [ndex ?

Mr. How, Hedid.

L. C.}. Holt. Did he write his Name to the
Preface, after it was brought to you?

Mr, How. It was deliver’d to me with his Hand
toits and he owned it

My, Soll, Gen. Then he owned all the Obferva-
tors 1o be his, by fetting his Name to the Volume ?

Mr. Monatagie. W here was this Book deliver’d
to you to be bound up ?

Mr, Hew. 1 do not know, whether in London,
or Middlefex, or Surrey,

Mr. Mountagne. Recolleét where it was that you
had this Difcourfe about a Book,

Mr. How. 1do not remember the exaét Time,

Mr., Mountague, But you remember the Difcourfe :
And can’t you fay where it was ?

Mr, How, No, indecd,

Mr. Mountague, The Preface they talk of, was
it brought in Writing ?

Vi, How. It was brought, or fent in Writing ;
and I printed it from a Manufcript Copy.

Mr., Mountague, How do you know he {ent it ?

L.C. 7. Holl, What did you give him for that
Preface and Index ?

Mr. How, 1 think it was ten Shillings.

Mr, Mouutagie, My Lord, with Submiffion,
they cannot read this Paper: For if it beread, it
muft be read as the Paper of Mr, Zutchin.  Now,
15 to this Paper that they produce, we do infilt up-
on it, that is Mr. Hpw’s Paper, and not Mr.
Tuichin's.  For he tells you, That whatever Papers
he had, or whatever Directions were given him
from Mr, Tutehin, were in Writing.  Now if Mr.
Tutchin is to be charg’d with a Libel in Writing,
they muft produce that very Writing, or a true
Copy thereof.  And another Man’s taking a Copy
of my Writing, cannot be faid to make it my Wri-
ting ; cfpecially when it is not prov’d to be a true

Copy. So that this Paper, which is printed by
H Mr, How,
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Mr. Hety, cannot be clareed on Mr. ‘i’?fru,uﬂ If
one {ingle Penman had taken 2 Copy orf it, 1if he
could not be fure it was an exact Copy, 1t could
noi be read ; much lefs fuch a Paper, which goes

thro’ fo many Hands as this has done.  And Mr.
How fays, Ule did often aler 1t, according to the
beft of his Underftanding 5 and therefore chat t makes
1t his Paper. For, by a very imall Alteration, a
Thing may be made a Libel, that was not fo be-
forec. And befides, it appears by Mr, How'’s own
Iividence, that Mr, Flecy makes an Advantage by
the Printing and Publithing of it : And perhaps he
makes Alterations, to make it fell the better, That
makes it nothing like to Mr. Tixsehin’s Paper 5 and
therelore they ouwht to produce that very Paper
that was brought from Mr. Tutchin: And this Pas
per ought not to be read agamit hin,

Mr. HHarris, My Lord, he does not fwear it 1s

a true Copy ;5 and thercfore we cannot allow it to b
ludd.

My, Whitaker. Tle has added the very Title : It
is called an Obgrvator 5 and he has pur thac Ttle
to it. And he gives you no Account when, or
where there was any Agreement made with M.
Tutchin about it

L. C. 7. Hdt. Where was the Agreement made
for printing the Papers ?

Mr. How. 1am not pofiuve where 1t was 5 whe-
ther in London or Middlefee, 1 did think it was in
in Fanchureh-flrect 5 but he fays it was in the
Strand.

Mr, Mountagre. Can you be politive 1t was in
Fanchureh-flyect ¢

Mr. ffew., T cannot be pofitive.

Mr., A, Ges. Where were they printed ?

Mr, How, In Fanchurch-flrect,

Mr. Al, Gen. Where did you bind the Book,
and put the Prefuce ¢

Mr, Hoze, That Book was [ent out of my Houft
to be bound; and when it was done, 1t was {ene
from my Hoult agam,

Mr. Coivers. Did he come to Lauchuich firec,
to direct the Printing at any time ?

Mr. Fow.. Yes, feveral Times.

Mr., Weld, Did he agree with you to have them
printed and publifty’d : X

Mr, How, Yes.

L. C. }. Holt. Have you the oniginal Papers of
thele Oblcrvators

Mr, s, 1 have very few of them now,

L. C. 7. 1Ist. How came you to part with them ¢

My, Ifsw, 1 thought there would be no Ule
made of them, and o I did not keep them @ But I
have moll of the third Volume by me,

Sir 7, Pgwois, My Lord, m anfwer to this Ob.
JeCion, T muil fay, 1t this fhall prevail in thae
Str 1&11{,&, I tke it for granted, that inftead of re-
ftraining Labels, it will be the beft and moft cliec-
tual Way to publifh them.  For the Author then
hath nothing to do, but when a Copy s printed,
to deftroy the fame ;s and then no Evidence can be
again(t him ¢ Becaule the Printer will be called on,
to know if that which 15 printed agree with the
written Copy to a Letier,  If that be fo, it will
be impoflible to come at the Author. It is not
an Anfwer, to fay, you may go to the Printer ¢ For
tho’ he 1s punifhable ;3 yet 1t 1s more reafonable to
come at the Author.  We have given a fuir Lvi-
dence, that this 1s the fame that was brought to
this Man: And they do not make it appear, thac
he did add to, or diminifh any of thefe Papers, The
Printer fays, ‘The Defendant has avowed and jufli-

fed all that Le did for bhim fince ..hL. Bcrrmnm-:r
That by his Order he collected all thofe Olg,fu Tal.rs
we inhft on, inthis Volume ; which he has ow ned,
and pubhfly’d fufficiently @ Ifor liere Is his Zidew
and P; eface,  And that he aid publifh this Volyme
there 15 1o room to quektion.  We have given gg
cood Evidence of this as the Matter will Lf.:li

Nr, A, Gen. My Lie ld, we navc QIVED a8 cocd
Fvidence as can be expecicd, of a nootter of this
Nature, We are plola_a,unhg the Author, and have
broughit the Prinier to give s lovidence s which iz
all we are able to gt orinis not in our Power 1o
prove. wiere the Defendant did adtually wiice the,
The 32rmqer had no Rozion o ke cire of theuis
ainal Papers, bacaute when they were pristed, ey
were of no Ule, e tells you, the whole Velon
was printed, and owned Ly N Ar. bt continuntiv
and by him directed to be made up o q EJUL,
and he patd M Zutesi for wriring them hromTine
to Time, I this be not a fuffickent Lividence of Lis
publifhing of them, 1t would be impeilible to oive
any Lividence 5 for the Authior would alwavs il
away his Copy, and thea he is fade, Thede were prne
ed and publithed In Loitdoi 3 and wherever the
Agreement was made,we may charge the Defendant,
where the Papers were printed, purfuant 1o sa
Agreement made between him and Mr, fot; which
nuilkes the Compofing and Priating his Act.

Mur. Sciy. Darnef, My Lord, 1t this be not Evi-
dence, that this Man is the Maker or Pobhiher of
thele Papers, his Agreement to have 1t done, hisown-
g atier 1t 1s donc and lus own Conhﬁon, and his
el mrf ]J.ud for 1t 5 1t this be not Lividence, nothing i,

C. 7. Helt. His Agrcement to publifh thae
Bonk s fufhicient to prove that he owned it

M; Convers. My Lord, there is one Thing very
confiderable 5 the DlJLomlL he had with tlus Do,
Says he, i you aie gicitisi’d cloat 1ty T am Il:
Anthor, ]F....,a yeu the Copy, and divelfed 1he priii-
g of 1 f..rh!_hf! are i rﬂ fo your felf and L2
Laily, ff_j.'&.fz do 5! difeever me. . Ny Lord, they
make this Oljection : We did contract with M.
Iliwo to make an Obfervator, but he made Altera-
tions in it, as he thovghr fity and fowerimes be
fhew’d them to him, and fometimes not. Now 11s
clear, Nr. Tetclin did give him that Libaty 5 and
he cannot fay, that there was any one of thefe Pa-
pers that was altered.

Mr, S, Gew, Ard, my Lord, after there were
an Hundred compoled, he directs Mr, 1 to bind
them up i a Volume, and puts a Prefuce and fidex
to them, and fets luis Name to i, Now that s
certainly a Publication and owning of them,

Mr, I7eld. So tar as in that Buok goes, there s
Iovidence that he is the Author and Puolxﬂm . and
they have objected nothing to i : So that the only
Qucition 15 concerning the other Opforvaiers,  Now
he fays he had Imc trom the Obfivaler to malic
thofe’ Alterations.

L. C. 7. Holt. No, he does not fay fo.  Tdear:
you, Sir, Did you ever add any Thing ¢

Mr, Hewp, Not that I know of, but a2 Word
fometimes to make it Senfe.

Mr., TFeid, i he ever allow you to do it ?

Ny, [z, He pas often fuid, that Printer wasa
Blackhead tlmt did not.

Mr, Mountagne, Ny Lord, my Objeion was
fingly, as to the reading the Papers, not of the
Book.  The Thing they ofter’d as Evidence, was
the Papers ; and we fay they cught to produce the
Originals, which they have not done.

L. C. 7. [lilt, They ofter il e Book in Proof.

Mr, donnl-
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My, Mewntague. ‘Then, my Lord, 1 moft beg
Leave to oppofe that likewife,  For this Book is
prgvcd to be his, no or,her}wfr:, than b‘y the I"I:Il]tt‘] ’s
{wearing, that Mr. 7 wtchin order’d him to bind up
hree Volumes. of his Obfervaters 5 and the Printer
himfelf has put together thefe Papers, and Mr,
tytchin has writ a Preface before them 5 but whe-
ther the Papers thus put together were ever cxa-
mined, #oi coiffal : or whether the Bookbinder has
made no Alerations, o conftat.  And it does nee
appear, that Nir. Tulchir look’] over any of the
Papers that are here bound up.  So thar the moft
the Quecn’s Council can make of this Evidence, 1
this+ Flere is a Book Mr, Zutchin took to be his
Book unon the outward View of it, or at leaft upon
e Credit of his Printer 3 and therefore every thing
i it muft be read againdt humn, as s, Surely,
my Lord, that ought not to beallowed of. When
Dr., Drake was here tried for being the Author of a
(candalous Book, it was fworn agatnit him, That
upon fhesing him one of the Books he was charged
with, he owned himfelf to be the Author of 1t. But
a Queftion being afk’d, Whether the Book that was
offer’d to be read in Evidence againit him, was that
very Book that had bzen fhewn him, when he own-
ed himlelf to be the Author? It was an{wered,
No: But it was a Book of the fame Imprcfion,
and therefore ought as much to be read againft him,
a1 the Book he owned. But, as I take i, that Lvi-
dence was difallowed.

Mr. At Gen. Mr. Mountague, you ftate 1t wrong,
for that Book was read.

L. C. . Ilit. ThatBook was read, tho' 1t was
not proved as that very Book that was deliver'd.
It was the Bookfeller that faid the Book was print-
¢d by Dr. Diake 5 but he would not fay 1t was that
very Book that was given in Evidence. vHe took a
Book with fuch a Tule: But was this the Book ¢
Bu: he could fay, the other Book was never taken
away. Now this Beok is owned by Mr. Tutchin,
by making the Preface and Judex to1t.

Niv, Mountague, It was a Book of the fame Im-
preffion with that whichDr. Diake had own’d himfclf
to be the Author of, that was offer’d in Evidence,

L.C. 7. Hoht. He took the Bock from the Shop
that was read, the other Book was in the Shop.

Mr., Ait, Ge. "T'he Bookfeler faid he knew who
writ the Book, but not who writ the Preface.

Mr. Menntagae.  But, my Lord, be the Cale
one way or the other : The Thing we nfilt on 1s,
That they cannot read the firt Papers produced,
becaute Mr. Tutchin has not owned that Paper in
particular for his, that Is inferted in the Book.

L. C. . I, If the firlt Paper was printed by
his Order, according to the Bargain made between
them, it is reafonablz it thould be read. 1 do wot
fays he, that I made auy Allcralion bere s
fometimes 1 did alter, ard fumctimes ftrike ouly and
made the Exprelfion lower 5 bt [ Liow not that 1
made any Alteration beve 5 and whea Idid, I often-
ttnes acquaiited bim <oith 1t 3 but that 1 made any
lteration beie, I knoto not = 1 printed it by the Copy,
and the Copy is loft.  Now Mr. Tutchiz would have
him make up a Volume ; and, fays he, This Vo-
lume I bound up by his Order. '

Mr. Monntazre, My Lord, here 1s a Paper of-
fer'd, which they cannot prove to be a true Copy 3
and will you Jet them read it, becaufe they produce
another Paper like it, bound up ina Volume; which,
by the way, is proved no otherwile to be his, than

by his befpeaking a Set of Obfervators to be bound
up for him ?
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L. C. . Holt, Itis the fame.,

Mr. Monntague. My Lord, I think, with Submif-
fion, they may not read any of the Papers, if they
have not examined the firft Copy fent to the Printer.

L. C. % Hell. A Man fends a Capy to prine,
which 1s a Libel, and the Print is produced that is
{a1d to be according to the Copy : There is another
Print produced, that agrees with the firft, which he
hath owned.

Mr., Maountagne, My Lord, 1 did hope that the
Queen’s Council would have given an Anfwer to
that Part of my Objection, That thefe printed Pa-
pers are no more than Copies.

L. C. 7. Holt. It 1s more than a Copy. Every
Copy of 2 Libel is a Libel ; and every Printer of a
Libel is gmlty of a Libel.

Mr., Mountagye, My Lord, it’s true, every Co-
py of a Libel is a Libel 5 but whofe Libel ts1¢ 2

Mr. Harris. My Lord, it is not proved that he
ever perafed that Copy.,

Mr., Mountagne, Pray, Mr. How, was it his Di-
retion to put thele very Shzet: together, or to make
up a Volume of Obfei wuiors 2 1 Jo afk you,whether
your Dire€tion was to make up a Book of Olfiiva-
tors, or to bind up thefe very Sheets ?

Mr, How. e gave me Direction to make up a
Set of Obferveters.

Mr., Mountsgue, Then you fay, it was only to
bind up a Set of Obfervaters 5 and fo on your own
Head you bouud up thefe Obfervators. But can you
fay, he has look’d over all the Papers mn that Book,
and owned them ?

Mr. Sery. IVeld, My Lord, hereis a Man fays, he
order’d him to deliver them to my Lord Noi-
singhan.

My, Monntague. How long 1s it fince he gave you
thele Direétions ? "

Mr, How. 1lbelieve it was about a Weelk after
the Volume was publifhed.

Mr, Mountagre. How long fince is 1t, that the
Volume was pubhihed ?

Mr, Fiewo. It was about Ap#i, 1703.

Mr. Monntague. How long after did you deliver
them ?

Mr. [ozo. 1 deliver’d them within @ Week afrer.

Mr. Ait, Gen. There are but two of the Obfer-
valors we charge the Defendant with in that Book ;
and therefore we humbly infilt on reading of the
printed Papers, on the Evidence we have given,
which we take to be fufficient to read them without
the Book ; thefe Papers being printed after this A-
arcement was made between them, and bound up
by his Diretions, he is anfwerable for then.

Mr. Monntagne. My Lord, Ido, with Submif-
fion, fay it ought not to be read, tho it be in that
Book ; for no Man has proved that Paper that 15 in
it to be his. But if they lay any Weight on the
owning the Book, the publifhing the Book is a new
Crime, for which he may bz punithed afterwards,
and he 1s not charged with it in this Information,

Mr. Att, Gen, 'If a Man be indiéted for being
the Author of a Book 5 being indicted once, he is
indicted once for the whole Book.

Mr, Whitaker., My Lord, we are indited for a
fingle Paper ; and that Book is not the Matter of
the Indictment.

Queen’s Council, My Lord, we have done now.
We defire the Papers may be read.

L. C.F. Helt. Read them both.

Then the firfi Obfervator was read.

Obfervator, May 30, 1702. *¢ At the fame
¢« time we confider the Freneh King’s Succefs in bis

¢¢ Bribery
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¢ Bribery and Corruption, we ought to lament the
““ fad State of our own Country, which atiords fo
““ many Inftances of T'reachery. If we may judge
““ by our national Mifcarriages, perhaps no Nation
““ in Europe has felt the Influences of Freich Gold
““ more than Eugland 3 and worthy it is our greateft
““ Lamentation, that our Dear Couniry fhould be
““ weaken'd by Men of mercenary Principles, when
““ Countries inferior to us 1n Strength and Riches
““ are fecured from Attempts of this Nature, only
““ by the Fidelity of thew People. What is the Rea-
““ fon that Freach Gold has not aftected Hellaid, as
““ well as England ? but that their Mimftry is fuch,
““ as 15 entirely in the Intereft of thelr Country, and
““ altogether incorruptible 1 They picfer Men that
““ are knowing in their Polts, and are active in Bu-
““ finels, When in England we {ind Offices tor Men,
“ not Men for Offices; and a Title of Honour
““ oives a Man a Tiile to a great Kmployment li
““ i1saltogether ignorant of, By this, and by prefor-
‘“ ing of Men by Intereft and Favour, has the Ex-
¢ cife, the Cultoms, and other Branches of the Re-
““ venue, inolerably funk 3 and by this Means has
“ taeivavy of Zogland, our chief Support, been hi-
““ therio perfetly bewiteh’d: And can Lewis (pend
““ hi Meney botter, than o getting Men into Of-
““ fiees in Lpzlend, who are cither falfe or ignorant
““ i e Bufinefs, or are his IFriends ? 7

Sell. Ger. ‘The next i1s N° 23, Saturday,
TJuls 1r, 1502,

“ And this 15 a Prerogative of fingular Advan-
< tage to the People of Zaglaid, 1n that their Re-
<t prefentatives are the Judgesof the Male- Admini-
¢ {tration of their Governors, that they can call
“¢ them n Queltion for the fame, and can approve
¢t fuch to wear the Crown who are fittelt for Go-
e yernment ; which they have olten done, and in-
¢ deed which is the Privilege of all free Peorle,
¢« who are authorized by the Laws of God and Na-
“ ture to choofe their own Governors.”

Wir, At Gen, Now we will fhew thefe Papers
to My, Heww, for thefe are all that are n the Book.,
(They weiz fhewn bim), Mr. Hew, pray tell us who
was the Author of thefe Papers ?

Mr., Hew. M. Tutchin,

L. C. 7. Holt, Tdow do you know that ?

Mr, Fow. I hadthem of him.

Mr. At Gen, Did you pay him for them ¢

My, [Tso. 1 paid him for thefe very Papers.

My, Mentazne. What, thefe Papers that are now

produced? ¥ ou never ﬂltw’d them to him, did you ?

My, sz, Nos but T hew’d him the fame
Number,
Mr, Msuntague, Have you read them to him ?

ar, Hew, e bas owned them all y he has own-
ed them an Huadred and an Hundred times, all of
then.

Mr. Menatague. Have you the Copy of thef:
Papers by you ?

Mr. How. No.

Mr. Mountagre. Did you {earch for them ?

Mr., How. No, ] have not,

WIr, Farris. My Lord, if we had feen thefe Pa.
pers, then we might have feen what Alterations were
made n them.

Mr, Hew, 1 believe he had them back again,

Mr, Mouatague. 1 believe he has not been afk’d
to fearch for them.

Mr. ztt. Gen. Did not Mr, Borret fend to you

about the Original Papers?
MI'. IJ‘?LU YE!:.
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Mr. Ait. Gen. Did you look on Wll"it you had?
Mr. How. Thofe tlmtI had were luoL’d ou,
Mr, A2, Gen, What became of them ?

Mr. Hew. I know not, but he might have them
back again.

Mr. /ZH Geir. Thofe that you did find, whae
did you do with them ?

Mr. fow. Thofe that I have now, are but Two
or Three.

Mr. At Gen. Did you carry all the Oriyinal Ps-
pers you had to Mr, Borret £

Mr. Hewo, Yes, all that I know of,

Mr. AMenntazue, Have you no L.upws? Did von
not {2y you were not defired to look for thels Oy
valois ¢

Nir, Floeo,
ordered to fearch for thele |} nmnl 1 O

Ny, Meantagre, Did v, Be: ret delive vou to
look after thefe Omm.ll Ofyu valory ¢

Mr. Hewoo T am not politive,

L.C. 7. Her Did you deliver all thofe that vou
had to N, Borer ?

Mr, oo, Yes, my Lord, all that T had at dhs
Time 3 but I have had fome fince.

Mr. A, Ger, He told you before, 1! ar il
there was liliz to be a Profecution, he did not keen
them, but fince he did ; and now he look for whas
he Imd, and defiver’d dhem to Mr. Bsiwet.

L. C. 7. IHolt. Then Mr. Boriet muflt be {worn.

shd he <was foorn accordingly.

Sir T. Pewis, Mr, Berret, acquaint my Lord,
and the Jury, whether you dcfired Mr. Koz to look
out the Copies of the Obfervatess.

Mr, Borret. 1 fent to defire Mr. How to lock
out all the written C{}pIES of the Obfervators, which
he had received from M. Tutchin s and he after-
wards brought me a confiderable Number of thes,
and faid they were all he could find:  And T have
very carefally leok’d them all over, but cannor fin]
any one amongft them that relates to any of thol
Qbfervators mentloned m the Information, e\prL
one, which is in May lafl, the which [ have here m
Courr,

Mr., Moeatazwe, Did you fend to My, Hee,
afk for the O; Iﬂlml of thefe Papers here named ¢

Mr. Doiet. 1 did

My, Montgone. Wil you produce the Papers
you have? M}rLord they have taken thofe Original
Papers 5 and if they were produced, you w ould fee
how they are mangled.

Mr, A1t. Gen, If they were nothing to the Mat-
ter, what did they fignify ? Only this is 2 popular
Thmﬁ, and they muft fay a great deal.

Vir, Conyers. Read the Oz:f?z:fafm of the 12th of
Fuite, 1703, which contains ‘thefe Words. (1 bicty
the Clerk read, as follows).

“ Take one Time with another, the Mifmanage-
““ ments of the Navy have been a greater Tax on
¢ the Merchants, than the Dutics r*ulcd by Parli-
““ ment. We never had a better Navy 3 but the
“ Wifdom of the Managers thercof is like a Bot-
“ tomlefs-Pir, paflt Endmrr out,”

Mr, Cw,;rm Now go on to N° 20, the 16th of
Fune, 1703, (I7hich the Clerk vead, as follows)

““ What avails 1t 2 Man of Learmng and Parts,
““ to qualify himfelf for the Service of his Country
““ on the Ocean? If he has Knowledge enough 10
““ advife Neptune himfelf, if he has no Interc[t Jne
““ fhall have no Preferment,  How much does it
“ look to our Nation’s Difadvantage, to have Men
““ 1n eminent Stations in the Navy, who have not
““ {o much asan Idea, a Notion, a Thought of Na-

I faid, Tdid not know whether I v
Ny
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val Affaird ? To have Men to fuperintend the
«« Puilding of our Floatiag Caftles, who know not
che Narare of any Part of the Management? To
have Men employ’d e the Victualling, who qua-
lify themfelves for that Poft by learning to write
e their Names, which is indeed a Polt for a Philo-
“t fopher bred to the Sen 2 ”

Toen Mr, "Lanner was fovornn, as lo an eriginal
Record, which be produced about Danicl De
Loc’s Trial, to be compaicd with the Paffage to
be nexct read \

Mr. Conyers. Now read the Olfervator, N° 27.
f‘ﬁ.f.’fﬁ‘r!{}’ the 10th Df?!:’b‘, 1703, (Hf”bf{/) wias
oy as fulizs).

< Centivm. Truly, Malter Obfervator, 1 have
«« no very good News for you,  dr, Dauiel De Toe
¢ has pleaded Guilty to the Indictment againft him,
“ for weiing and publdhing the fhertefl IVay with
o ghe Diffenters 3 and he s fentenc’d to ftand three
““ ‘[imes in the Pitlory, to pay a Fine of 200 Marks,
“ and to find Security for his good Behaviour for fe-
¢« yen Years. Obfer. The Court could do no other-
“« wife than convict upon, upon his pleading Guilty;
habemus confilentem reum is very often the Voice
«¢ of Courts of Judicature : "Ths the Eafe of Judges
“ and Juries, It Dawmel De Ire was in Expedtation
oob Coleinaids Biack-Box,  he has found a Piilory
< gnficad ot it. I don’t trouble my Head ab:ut the
 Cullomof giving the Pillory to Authors, which
“ 15 the Punifhment of Bakers. You talked juft now
““ of traing Author, have a Care of your Candle ;
“ you fce which is rhe fhorteft Way with Authors :
“ You muft all enter your fclves in the Regiment of
“ Colonel foe.  The Law of England dire@s, That
‘““ no Man fhall be fned altra tenementum 5 and 1
“ make no Quftion, but the Juftice of the Court
¢ has fincd Mr, [oe anfwerable to his Eftate : His
““ Security for his good Behaviour for feven Years,
“ without doubt, was rationally confider’d, as to
““ the Lewality thereof,  For my Pare, I am only
““ acquainzed with old Laws of Fngland, the an-
“ cient Biithrizhis and Immunites of Laglifhmen
““ This I toke o be the Foundavion of new Laws,”

Sir 7. Psweis. Thelaft1s of the 20th of May laft ;
Mr, Berwet, 1s tne Onginal of ihat here ?

M. Boirel, Yes.

Siv 7. Pozziz, Who had vou this of ?

Mr., Borret. 1 had 1t trom Nir, How,

Sit 7. Powzis, Shew 1t to My, Ilewe. (1Phich wwas
aie

1. C. % 1. Whofe Hand 1s that 2

vir, fiszw, To the bedt of my Knowledge, it is
DMy, Tuzcivils,

l.. C.F. el Who had you it from ?

Mr., Howw, From Mr. Tatchin, or his Order.

L.C. 7. illt, Did you pay Lim for it 2

Mr, Iy, Yes, my Lord,

Vv, Att. Ges. Then that Likewife was printed
under the Thtle of the Obfervator ?

My, How, Yes, Sir.
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Theit the Paragraph was read,
““ Conptrym. Mafter Objervator, there’s another
Ploragainlt you. Olyerv. Prithee Man, there's
“a Plot againit the Queen, and the whole Nation ;
““ 151t any wonder then that there are Plots againtt
me ? The High-Tlyers are now plotting againft
cvery honeft Man in Englaizd. Il tell you more
of 1t the nexe Time we meet. Conntrym, I fancy
fome Sort of People plot again{t you, becaufe
you endeavour to countermine thetr Plots againft

the Queen and Nation,  Oljeiv. You are right
VoL, V,
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““ cnough 5 but that fhan’t hinder me from dete@®-
** ing their Defigns, and from opening the People’s
Eyes. Bur, prithee, what Plotis this ? Conntryn.
Why, Sir, it is a Flot preparatory to your Trial 3
and 1f they can’t effect this Plot, 1 fuppoft you'll
never betry’d.  They infinuate into the Citizens
of Loudon, that you have lately written very
feandaloufly, malicioufly, and treafonably, and
I don’t know how many other Lies, againit *em
the faid Citizens 3 and by this Means they are
minded to fct your Jurors againft you, Olf.This
is likely enough 5 they’ll leave no Stone unturn’d,
““ to fupprefs the Truth, I underftand, 1 fhould
““ have been profecuted by Bill the laft Seffions, but
that the High-Ilyers did not like the Jury 5 nay,
they fay they don't like the two Sherilis, be-
caufe they won’t pack Jurics to find innocent Mcn
44 GU”[}’.”

Mr, Mowitagne. Now, my Lord, we take it,
there is a Variation between this Paper, and the fn-
formatien. In the Copy, itis only C. ; in the Infor-
mation, 1t 1s Cewiitryman, Now when they defcribe
any Paper, 1t mulcbe as i is writ 5 and they cannos
lay Comntivmai, when it is but C.

L.C. 7. Holt, He writes a Dialogue hetween
the Courtiyirain and the Obfervater 5 but now Le
makes C, for Couitti-yman,

Miv, Monatague. My Lord, if they go upon the
Libel, they muft give it as it is under bis own
Hand.

Sit 7. Pewis., That Letter is to be underfiood
Coutntryinan,

L. C. 7. Hoit, When he ufed to wnite C. were
you not to write Countryian at large ?

Mr. Howo, At firlt we were 5 atterwards as 1t
might be intelligible,

Mr, Mountague, Stull we think they have not
done enough: They have not proved this Thing
{ufhiciently, by the Witnefles they have calied. For,
my Lord, we take i, that they muft pofitively
fhew it was writ within the City,  In the Trial of
the Bifiops, it was proved to be all under their
Hands : Yeric was required then, thar they night
make it appear, that that Paper was writ in the
County of Middlefox.,

Mr., Ant. Gen, Mr, How, where do you hive now!?

Mr. How. In Grace-church-fireet.

Mr, Ant, Gen.  Let that Agrcement be made
where it will, the Publithing was in Lozdon 5 and
we may lay the Information here.

L. C. }#. Helt. Wheredid you reccive thele Pa-
pers ¢

Mr, How, Moft commonly they were fent to my
Foufe, in Talbot-court, Grace-chureh-fireel. |

Mr, Whitaker, Have you not ferch’d fome of
them from Lambeth ¢

Mr., Howo. Yes, fome of them.

L. C. J. Hdlt. Suppofe a Man draws up a Libel
i Middlcfex, and there agrees with a Printer who
lives in Loidoiz to printit: IHe takes it away, and
prints it in Leudon, and there publifhes it. Now the
Queflion is, Whether he that drew it, is not gailey
of Compofing and Publithing of it in Lendon ? Kvery
Copy isa Libel of it {clf.

Mr. Mountague. Every Copy is a Libel 5 and
the taking a Copy of a Libel, muy bea Publicati-
on : Bur that is not the Thing laid to his Charge ;
it is Seripfit & Compofurit.  Now the Writng 1s 1n
the County of Surrey 5 there he writes, and there he
compoics.

L.C. 7. Het. He s charged with Writing,
Compofing, and Pnblifhing a Libel in Zosidon. Tl;o’
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he be not guilty of Writing there, yet he may be
guilty of Compoling it there,

Mr. Mountague. Now, my Lord, as to the Pub-
lithing, the Printing is not the Defendant’s FPub-
lithing : That aflects another Man. Therefore we
think they fhould give fome Evidence of his writing
thefe Papers in Loirdon.

Sir T, Pswis;: My Lord, As to that, the Word
Compofuiit 1s proper to relate to the Printing of 1t :
(For the Printers bave fuch a Term as Compofing).
And that is fully proved to be in Londen.  And tor
Writing (whether that be a material Thing between
us) I take it, that he that does write a Libel, and
fends it to London 3 and there, by his Authority and
Dire€tions, it is compofed again n another Paper,
and printed 5 that Paper isftill kis Writing, where-
ever it goes, However, the other Words come up
to the Cafe fully 5 becaufe 1f that which he writes 1s
fo publifhed, it may be faid to be writ by him,
wherever it is fo publifhed.

Mr, Ait. Gen. We have proved his owning him-
{elf to be the Author, and his caufing it to be printed
mn Londo,

L. C. 7. Ikl ‘Thatis not an Lvidence of his
WIILINg 1t

Mr, A, Gen. My Lord, It is a Proof of his
cauflng it to be prineed.

L.C. Y. Helt, 11 he be guilty of a Fact i one
County, you cannot charge it m another,  Bue if
he caus'd it to be printed in Lordoir, no queflion 1t
will be a Publication here.

Mr, A1, Gen, The Compeling and Printing 15
a Publication 5 and that we have proved to bc done
in Londyi, purfuant to his Agreement.  And we
alfo charged him with writing the fame 3 and as a
Proot of that, we have proved his owning himfelf
to be the Author. It that be not an Evidence of
his writing it, we can hardly ever prove that part
of the Charge of writing : For he that writes a Li-
bei, will do it alone ; and proving the Copics to be
received in London, is un Lvidence they were wiit
there firlt, 1f the Defendant did not prove the con-
trary.

Mr., IWhitaker. My, Hew fwears, he had the Co-
py from Lambeth,

Mr, Ait. Gen. Where was it compofed ¢

Nir, How. At my Houft,

M, i, Gen. Was he thae at your Houfe 7

Mr., flezo. Yesy and I bhad them trom him
there,

L. C. 5. Holt, Did be write any of them there ?

Mr, Heo, Not that 1 know of,

Mr. att, Gen, Is My, Tatchin in the Court ?

Mr, Mousitague. 1 believe not.

L.C. 7. Holt. Why 15 he not here ?

Miv, Mowntcgwe, May it pleafe your Lordfhip,
and you Gentlemen of the Jury, to iparc mea few
Words in Dehalf of the Defendant. T can hardly
fay I am of Council with Mr. Tutebin, becaufe |
have never feen him, but upon recording his Ap-
pearance i open Court ;3 and he has not thoughe fic
to fend us any Inftrullions il this Morning,
when we were Jult coing down to [Fefminfier,
But I do {uppole, this Remifnefs in lus Temper,
docs proceed from his Innocency of the Accufation
again{t him:  And he has a Mind to let the
Workl fee, how eafy it is to make his Defence
fince he has piteh’d upon e for his Advocate, and
aiven me {o little Time to prepare my felf for i,
But as fhort Notice as I have had of this Informa-
tton againdl him, thus much T will beg Leave to
fay to 1t m general 5 Thar it does by no Means
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come up to what the Gentlemen on the other Sida
call it, A Charge of Writing and Publifbing a fal),
and feandalons Libel. My Lord Coke has givey
us a Definition, or rather a Defcription of a Libe] -
Suys he, ¢ Famofus Libellus, feu infamatoria Scr.fp:
“ tnra, 1s made cither againft a private Man, of
“ o Mugifirate.  If it be againft a private Map
““ 1t does deferve to be punithed 5 becaufe it i;
*“ likely to incite all the Family or Kindred of
“ fuch Perfon, to revenge the Injury 5 which
““ tends to the Breach of the publick Peace, If
“ 1t be againft a publick Perfon, as a Magifirate,
““ Jtisa greater Offence :  Becaule it concerns nor
‘“ only the Breach of the Peace, Dbuc it is a Scan-
““ dal o the Government, And it matiers nor whe.
““ ther fuch private Man, or Magiftrate, be dead of
“ alive at the making of fuch Libel; becaufe the
“ Iriends and Relations of fuch Perfons, are inci.
““ ted thereby to difturb the Peace of the Kine-
““ dom. By all which Sayings of my Lord C&(’c‘,:[
do humbly fuppole, That there can be no Libel,
where no Perfon certain is refleGted upon, or fcan-
dalized. A Label thar poinis at no Body in pyti.
cular, 15 like a Shot at Random, that feldom docs
any Mifchiet. And therefore I dotake it, with prea
snbmiflion, “That in this Cafe, Mr, Alterney thould
have fhew’d us what Perfon (cither publick or
private) thefe Obfervalers have afperfud. My
[Lord Coke, in another Place, does liken libel-
ling to Poilon, which fecretly deflroys a Man's
Reputation, as the other does his Lite.  But cer-
tanly 1t wonld be thought a {trange Sort of Indict-
ment, to charge a Man with being guilty of Mur-.
der 5 and not mention fome one in particular, that
has lofl his Life through the Defendant’s Means or
Procurement.  Now pray, my Lord, how much
does this Information difficr from fuch an Indidh-
ment ? Flere it 15 faid, That the Defendant Theclin
has wiote and publifhed a falfe and feandulous Li-
bel, of and concerning, this Kingdom of Ewglaid,
and the Officers and Minifters of the Queen, Bu
2 national Reflection, that cqually concerns every
individual Perfon in the Kingdom with the Reflecor
himlelf, cannot excite and ftir up the People to
quarrel one with the other.  Ard to tell me, the
Minifters and Officers of the Queen are particularly
concern’d, does but give me Occafion toafk, what
Officers and Minilters Mr, Attorney is taking care
of 2 For I do not find any Minifter of State, or
other great Officer, fo much as mentior’d through.
out this Record, A Bailifi; or Conflable, is one of
the Queen’s Officers 5 and yet very few will think,
a Man ought to be puntfh’d for Scandal, that fhall
fay of fuch Officers and Minifters, they commit fre-
quent Mildemeanors, and are of mercenary Princi-
ples. Would 1t not have been eafy for Mr, Aitorsey
to have affigned the Particulars, if be knows of
any body that has been defamed by thefe Obfrua-
tors ¢ But fnce tae Information fets forth no Par-
ticulars, I hope e Jury will take it for granted,
that nothing 1n thefe Papers can be afhixed to any
Man’s Door: But whatever has been writ, is fpent
m the Air 5 and I hope this Accufaton will vanifh
there likewife.

In the next Place, my Lord, I would beg Leave
to take Mvotice of the particular Papers, which have
been {everally read in Evidence,  And the firft chat
huas been produced, 15 one of the printed Obferve-
tors, agreed on all Hands to have been publifd
fo long ago as the goth of May, which was in the
firft Year of her prefent Majefly’s Reign,  And

as to this, the Charge 15, That the Defendant has
written,
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wiitten, compofed and publfl’d it.  But how
many of thefe three Particulars have been lElildc
out, muft be next oblerved.  And as to the writing
of it, Mr. Fow has iwern, That there was an
Aareement made beewixt him and the Defendant,
(hﬁt where, he cannot fay) that I‘V_Ir. ﬁ{!::'bfu (hould
write & Paper, {ometines once, lometimes twice a
Week, of the publick Tranfattions 5 and fuch a
Paper hus been writ by Mr, Tutchinz 3 bue where

this Paper was wrote by My, Twchin, or deliver’d,
Mr, Few cannot fwear.  However, fo far he gocs,

that from thefe Papers of Mr. Tezchin he has print-

¢d at his Houle in Loadon, thefe Papers are now
produced.  But on this Evidence, I mutt, with your
Lordihip’s Favour, oblerve, That there are two
different Sorts of Libels fpoken of : The one is in
Writing, fuppoled to be written by Mr. Taschin,
but God knows where: The other in Prine, own’d
by Mr, Hew to be printed and publifh’d from the

written Paper; which does not appear, and of

which no true Copy has been proved. Now we
hope, therefore, my Lord, that the Gentlemen of the
Jury will righdy diftingwifh betwixe this firft and
econd Libel, and make a Difference betwixt the A&
of Mr. Ifsww, and that of Mr. Tirtclin, The print-
cd Papers here produced, are {LiPd the Ovfervator 5
to was not the wrizten ones, if My, Flozo be to be be-
lived,  The printed Odfzivators are fold about, for
the fole Beneht of Mr, Hocw 5 and Mr., Tutehin re-
cives only a fmall Premium, for the writing once
or twice in a Week., Mr. Tutchin only carns his
weekly Subliftance, by muking Obfervations in the
Country 3 and it dozs not appear, that he concerns
fnmfelf further about the printing or publithing of
them, It he gets his Money, Mr., oo may do
with his Papers as he thinks fit.  So that I mult
lumbly it upon it, That what Mr. How has done
within this City of Lsudan, can never reach Mr,
Tatelin nto Surry or Efjex. It has been {aid indeed,
aad 1 thall not contradict i, That the bare tranfcribe
g of a Libel, will make a Man guilty of libel-
Img : But for this Reafon I do fay, That Mr, How
oaly has been guilty of making and publifhing
hele printed Obfervators in London 3 and Mr, Tius-
coiity 1f he be guiley, muft be convitted of the mak-
ing and publithing that, which can be fworn to be
his wricten Obfervations 3 efpecially fince it has
plainly appear’d, that the Papers written by Mr,
Tutchin, have been frequently aleer’d by My, Fow,
before they were printed off.

And if we confider the Paffages that have been
produced, the Gentlemen of the Jury will perceive,
avery hitle Alteration will make thefe Papers quite
dilferent from what they are. However, as they
by, I hope there is no great Matter in any of them.
The ficlt Obfervator fays : ¢ At the fame time, if
“ we confider the French King’s Succels, in his
‘“ Bribery and Corruption, we ought to Iament the
“ fad State of our own Country, which affords o
* many Inftances of Treachery, &5c.” Now, pray
wio is /7 in this Cafe? Says Mr. Attorney, in his
disitendo, The People of England.  But I hope an
fiitnends fhall not make a Man guilty of a Crime,
which otherwile can’t be affix’d upon him, But
lopppofing this fume Paper were in truth written
with Relation to Eunglaid; will any one fay, that
(no T'imes whatfosver) this Country has afforded not
any Inftances of Treachery? And what Part of this
Information dazs fo much as fix the time to which
tae Obfervator alludes? If all that is here fet forch
wete written of a former Miniltry, I do fuppofe
tiere would not be fo much Blanic Iaid on the Au-

"
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thor, as if he comes nearcr the prefent Times: So
the Time to which thefe Papers do refer, muft cer-
tainly be material, and At to be confider’d of, -
forc any one can rightly judge of this Cafe,  And
for want of its being afcertained and determined
whether thefe Refle@ions may extend, I hope the

Jury will not very much regard them,

_ The next Charge does fet forth a wicked A ffer-
tion to have been made, de & conceryes Poteftat, Po-
prels Anglicani,  But we muft be in your Lordthip’s
Judgment, whether the Paper thac is produced,
does make out that Affertion to be juft as it’s Taid.
I r:ll_;c it, with Submiffion, that there is 2 manifeft
Variance betwixt the Charge and the Libel, The
Charge makes him fpeak of the Power of the Pec-
pleat large; when the Paper comes to be read that
Ipeaks of our Reprefentatives in Parliament,  And
urely there is 2 Difference, to fay, The People at
large can dofo and fo: and to fay, Our Reprefen-
tatives in Parliament can doit,  For Inflance ; The
making of Laws is not in the People difperfe:d over
_E;{glfwd s but 1n their Reprefentatives in Parliament,
in Concurrence with the Houfe of Lords, when the
Royal Affent does likewife concur with them 5 there-
tore I think this Charge can’t affec us, upon account
of this Variance, The next Article then to be taien
notice of, is that concerning the Navy,

Mr., Soll. Gen. But Mr. Moniitague fays nothing
of the Prerogative the People have, that the Re-
prefentatives are the Judges of the Male- Admizifl ra-
tion of their Governors 3 that they can call them in
Queltion for the fame, aiid cain appoint fiuch 1o wwcar
the Crown, who arc fitteft for Governments which
they have often done.  He paffes by all this fean-
dalous Matter.

Mr. Monntague. 1 did fo, Mr. Sollicitor, and I
did it on purg.ofe, becaufe I look’d upon it as a Mat-
ter not proper for you and me to talk of as Ad-
vocates 1 this Place.  And I am apt to think my
Drferetion in pafling it by will be more eafily jufti-
fied, than theirs thar fhall bring fuch Points as thef
upon the Stage to be talk’d on before this Affem-
bly. I muft declare for my own Part, that I think
the Rights of Princes and the Power of the People
too high Topicks for me to meddle with; let others
do as they think beft, I fhall pafs over 1o the
next Article concerning the Navy, ¢ Take one
““ ume with another, the Mifinanagements of the
*“ Nuvy have been a greater Tax on the Merchants,
““ than the Duties raifed by Parliament.” Now
how does this relate only to the Navy-Royal; it is
no where faid, the Mifimanagement of the King’s
Navy, or the Queen’s Navy, And the Word Navy
does, in my poor Underflanding, fignify no more
than a Number of Ships got togcther 3 and there-
fore I do humbly conceive, there may be a Navy
of Merchant Ships, as well as a Navy of Men of
War, ’us altogether uncertain what Navy the Au-
thor does allude to, %

L. C. ¥. Holt. Surcly the Navy muft be the Na-
vy Royal,

Mr. Mountagne, If it mult, my Lord, yet no
body can fay that we never had any Mifmanage-
ments in the Royal Navy, and whenever that has
happened, the MercRhnts of Eigland, in all Pro-
bability, have fufici’d for it,

Mr. Al Gen. My Lord, I think all this Dif-
cotrrfe 1s fuch as is not to be allowed. '

Mr. doll, Gen, When a Man complains of the
Mifmanagement of the Government, and then
comes after this, and fays that the Feople have
a Power mherent in them to call their Governors
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to an Account: What 1s this? Does it want an
fuxpofition, thus to poflefs the People with an Opi-
nion of the Power they have to call the King or
Queen to an Account? What does fuch Things
tend to, but to raife in the People an Indignation
againft the Government ?

Mr. Mountague, My Lord, the thing I was in-
filting upon was, that whatever is here fet forth,
is not brought within any Compafs of Time, and
there 1s no particular Reflection upon any Perfon
whatfoever,  Though Mention is made of divers
Mifmanagements and of feveral Mifcarriages 5 yet
alt thefe things may be faid of other Times long
fince. And therefore, fince this Exception goes to
all the relt of the Charges in the Information, I fhall
pafs by the other Particulars.  And-finee I have
taken up a great deal of your Lordfhip’s Time al-
ready, I [hall leave the refl to thefe Gentlemen that
are to fpeak after me. .

Mr. Sery. Darnel. Will you fay they are true ?

Mr. Hbitaker. My Lord, here is an Accufation
that we did write, and compole, and publith thele
Puapers; now 1t appears that the firlt Author wa
often out of London, and that the Copy was often
fetch’d from Lambeth, and other Places; and the
Witnefs did apply the Title of Obfervator to every
one of thele Papers. Now that which they call
Libellous is not in theWriting which we did write;
and 1if we did not write it in London, 1 hope you
will not find us guilty of writing and publifhing a
Libel,

Mr, Mountagne. My Lord, we have not done
any thing asto the Printing at all; we had nothing
to do with i,

L. C. . Holt, Were not you concern’d in print-
ing it ? I can’c imagine how Mr, Hew came to pay
for itelfe.  Mr. How, what were you to give for
every Obfervator ?

Mr. How. For about Sixty-fix of the Iaft, I paid

T wenty Shillings a T'tme,
L.C. 7. Holt. What did you give for them

before !

Mr. How. Half a Guinea a Time,

L. C. 7. Holt. Was it the fame thing to him
whether you printed 1t or not?

Mr., Iow. Yes s but I would not have given it
him, if it had not been to be publifly’d.

Mr., Whitaker. My Lord, we are in your Judg-
ment as to this Matter, whether they can find us
auilty of a Libel in London ?

Mr, Soll. Gen. It was in London.

L. C.'¥. Holt. Where was the Agreement made?

Mr, How. I did think at firlt that it was in the
City, and I do think fos; but he fays it was m
Surry. The Papers were deliver’d {ometimes at
my own Houfe, and fometimes in the Country.

Mr, Ait. Gen, Were they deliver’d to you to be
printed ?

Mr. Hew. Yes.

Mr, A, Gen. You faid youand he have mended
the Papers s has that been done at your Houle in
London, or in the Country ?

Mr. How. 1 do not know which.

Mr., Monntague. Let me afk you one Queflion :
Can you fwear to any particular Paper, that he de-
liver'd that Paper in London ?

Mr. Ifow. 1 do not know where they were de-

ver'd.

lwcl\lflr. IWeld, It need not be infilted on to find him
onilty of all 3 if they find him guilty of the Pub-
ﬁcatit}n, that will be enough s and that t_hey cannot
deny but he is guity of that,  When it is deliver’d
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to be printed, 1t 15 as much a Publication as the
compaling of it.

Mr., Mountague. But it does not appear that i
was deliver’d in Londgn,

Mr., i7eld. But he owned it in Londos,

Sir 7. Powis, He did caufe thefe Papers to be
printed in Londsn,

L. C. ¥. Holt, He deliver’d them to be printed
in London : Hozyagrees to give him hall a Guinea 2
Paper at firlt, and Twenty Shillings afterwards -
and {urely then he defigned to have then printed,

Mr, Mountague, He cares not what he does with
the Papers, he was only to have fo much Moncy for
them:

Mr., Ait. Gex. My Lord, here they are fettine
up a Doctrine that will make Libelling [ife, o thar
no Man fhall ever be punifh’d for it.  We have
charged him with writing, compofing, and publifh-
ing aLibel: We have proved the Agreement made
with the Printer, be it in Londsn, or out of Lendon,
is not very material, Now if there be an Agreement
made out of Lozdon, for printing and publifhing a
Libel, wherever that Libel is printed and publifiyd,
he 1s gutley 5 for whatever s done by his Agree-
ment, heis guilty of it. Asto the next thing, |
am much concerned to hear them fiy, that which I
never before heard urged inany Court, that a Lihel
15 not a Libel unlels they affign fome particular Per-
fons but I look upon it as the higheft kind of Li-
bels to reflect on publick Officers in general; on
the Adminiftration of Jultice in general, T belicve
every one knows a Libel is a Libel, tho’ particulac
Perfons are not named: If it reflect on Officers in
aeneral, as Minilters of State, or Judges or the like,
Mr. Mbonitagne would have it, that Reflections on
the Minifters of the Crown is not a Refle@ion on
the Queen; and he would have ir, that we fhould
have averr’d who thefe Minifters are that were
meant i the Libels.  As to the firft, certainly they
that reflect on the publick Adminiftration of Juftice
by the Queen’s Officers, do sefle@ on Her Majefty,
who places and continues them in their Offices,
And to the fecond Reflection, being in general on
the Miniftry, we ought not, nor could aver, who in
particular he meant in thefe Libels 5 the whole Ad-
muniftration under the Queen is refleGted on, in
placing in Officers in general 3 in the Management
of the Navy, and placing in the Officers thereof ;
and in the Adnuniftration of Juftice in the Courts
of Juftice ;s and what can be more fcandalous ?
There needs no Averment to explain thefe, in them-
felves they appear to be Libels 3 and I-hope fuch
Difcourfes as have been made on this Occafion for
the Defendant, will not meet with any Countenance;
but I am furprized to hear it juftified here by a
Council, That the People have Power to call their
Governors to Account.

Mr. Mountagne, 1 did not fay fo.

Mr. i, Gen. Certainly what you did fay, vix.
That you fhewed more Dilfcretion in paffing it by,
than we did in queftioning the Defendant for i, and
that we wanted Difcretion in bringing this Matcer
on the Stage; could have no other Meaning, but
that the Matter was juftifiable, but you would not
mn Prudence do it ; which, I muft fay, s the great-
eft Liberty I have known taken by a Councill,

L. C. 7. Holt. 1 did not hear him fay fo.

Mr., Mountague. I did not fay fo; I faid it
was more difcreet to pafs it by chan take notice
of it. |

Mr. Aut. Gen, 1 will always profecute any Man
that fhalt affert fuch Doctrine. My Lord, I think

my
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avy [elf obliged in Duty, being in the Station I am,
always to take Notice of fuch Difcouries as thefe,
which no Council ought to prefume ro make.

I.C. 7. Holt. Gentlemen of the Jury. This is
an Information that 1s prcfcrred* by the Queen’s At-
torney-General again(t Mi_*. 7 nichiny, for writing,
and compofing, and publifhing, or cauling to be
writ, compofed, or publithed, feveral Libels againtt
the Queen and her Government ; and all thefe chat
ace {or forth as Libels, arcentitled, The Obfervator,
and they are in Namber ix.  The frft is faid to
bz made and vublithed May 30, 1702, and
which Mr, Tutchin is charged with having this Ti-
bellous, [candalous Paragraph againft the Govern-
ment, and the Adminiftration of it.  The Words
ave thelz, ¢ If we confider the Freich King’s Suc-
¢ cefs, in his Bribery and Corruption, we ought
« 1o lament the fad Staie of our own Country,
e which affords fo many Inftances of Treachery. If
¢« we may judge by our national Milcarriages, per-
“ lns no Nation in Luiope has felt the Influences
¢ of Joench Gold, more than Esiglaud 5 and worthy
t 1c 15 our greateft Lamentation, that our dear
«« Country thould be thus weaken'd by Men of mer-
«¢ ¢enary Principles, when Countries inferior to
¢ ours in Strenoth and Riches are fecured from
« Areinpts of this Nature, only by the Fidehty of
« their People,  What is the Realon, that French
¢ Gold has not affeted Hofland, as well as Ligland?
c« B that cheie Miniftey is fuch as 1s enarely 1
¢t ¢iye Taterett of their Counery, and altogether 1n-
¢« corruptible : They prefer Men that are knowing;
¢ 1 their Pofts, and are adtive in Bufinefs, When
« in Furlad we find out Offices for Men, and not
«« nen for Offices 3 and a Title of Honour givesa
«« Man a Title to a great Lmployment hf: iﬁ alto-
“gether ignorant of, by this, and by pl;EfE{‘rlllg of
i Aen by Interelt and Favour, has the Excife, the
«« Cuftoms, and other Branches of the Revenue in-
« tolerably funk 5 and by this Means has the Navy
«« of Jaalaud, our chiet Support, been hitherto per-
« fo@ly bewitched : And can Lewis {pend his Mo-
“ ney ‘better than in getring Men into OIHF{:S 111
« Eysland, who are either falfe or ignorant in the
<« Bufinefs, or are his Friends 2 This now is charged
on him as a defaming the Government,‘in cmploy-
ing corrupted Officers, or igaorant Officers, when
they are not fit for their I'laces. There 1s another
that has been produced, which 1s the Second, that

hath thefe Words ¢ ¢ And this is a Prerogative of

« {inoular Advantage to the People of Eugland, in
¢ that their Reprefentatives are the Judges of the
Male- Adminiftration of their Governors 5 that
 they can call them in Queftion for the fame,
¢ qud can appoint fich to sear the Crowin,who are fit-
< reft forGovernment: Whichthey have often done,
¢ andindeed which is the Privilegeof all frecPeople,
« who are authorized by the Laws of God and Na-
““ ture, to chufe their own Governors.”  Thisis to
poflfs the People, that they may at their Will and
Pleafure when they rake 1 Fancy thereto, diflcile the
Quieen, and fet up what Governor they pleafe. Thefe
two, and the reft which I fhall mention by and by,
are oiven in Evidence.  And it feems at firft Mr,
Tutehin came to Mr. Howw, the Printer, and there s a
Contract made between them two, to printa weekly
Paper, and it was to be entitled, The Obfervator, and

™
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he was to have half a Guineaa Time. Mr.Tulchin was:

to write, and the other was to print 5 his Printing-
Hoult was here inLondon: Accordingly he enters into
this Contra, and from Time te Time has received
Copics, and prints tham, and has pud My, Tutchin
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for them, and has printed all his Obgrzators, even
to this very Day : Afterwards there came two out
ina Week, Now itis moft plain, that a Contraét
was made between Mo, Tutchin and My, Hew, for

Mr. Tuichin to write and frame, and Mr. How to

print.  And no body can imagine that Mr, Hesy,
the Printer, would give him Moncy, unlefs that
written Copy were to be printed : But now, fay they,
was. there no Alteration made ; bur were they
printed exactly purfoant to the Copy of Mr.
Tutchin ? Yes, but thefe two were not 5 not but that
fometimes T made fome Alicrations 5 for fays he,
when I thought his Expreffions were too paflionate
and fevere, Iapprehended Danger, and made fome
literal Alterations,  But after this, thefe two were
read, and Mr. Tutehin owned them, and divers
others, and ordered him to bind them in a Vo-
lume, and he does fo, and DMir, Twichin makes a
Prefuce, and binds 1t to this Volume, It appears
that hisown Hand is to it, to the Preface, and was

paid Money for them, and Mr. Tutchin owned this

Number 3 {o that there 15 a full Proor that thele

were compofed by Mr, Tutchin, in order to be

printed, and they were printed afterwards, and he

has received Money for them.

Now there are four more which are charged in

the Information, of the fame Nature, One is thus :

¢

Take one Time with another, the Mifmanage-

ments of the Navy has been a greater Tax on

¢ the Merchants, than the Duties raifed by Para-

“ ment: We never had a better Navy ; but the

¢ Wildom of theManagers thercof 15 like a Bottom-

lefs-Pit, palt finding out.” A fourth Paper hath
thefe Expreffions, ¢ What avails it a Man of Learn-
““ ing and Parts, to qualify hunlelf for the Service
of his Country on the Ocean? If he has Know-
ledge enough to advile Neptune mielfy 1f he has
no Interelt, he fhall have no Preferment. IHow
much does it Jook to our Nation’s Difadvantage,
to have Men in eminent Stattons in the Navy,
““ who have not fo much as an 1dea, a Nouon, a
‘“ Thought of naval Affairs? To have Men to fu-
“ perintend the Building of our floating Caftles,
“ who kncw not the Nature of any one Part of the
Management ? To have Men employ’d in the
“ Vittualling, who qualify themfe]ves for that Poft
““ by learning to write their Names, which is In-
“ deed a Poft for a Philofopher bred to the Sea ¢ ™
This alfo charges the Government for employing
unfit Minifters in the Navy, There is a fifth, and
that hath thefe Words, *¢ Conntryman, Truly Ma-
« fter Qbfervator, 1 have no very good News for
¢ you: Mr. Daniel De Foe has pleaded Guilty 1o
¢ the Indictment againft him, for writing and pub-
< lithing The Shorteft Way wwith the Diffenters 3 and
““ Jie is fentenc’d to ftand three Times m the Pil-
“ lory, to pay a Fine of 200 Marks, and to find
<« Security for his good Behaviour for feven Years.
<« Obfrvator. The Court could do no otherwile
“ than conviét him, upon his pleading Guilty 5 ba-
<< Lemus confitentem rewm, is very often the Voice of
«« Courts of Judicatare, ’tis the Eale of Judges and
¢ Turies ¢ If Daniel de Foe was in Expectation of
t¢ Coleman's Black-Box, he has found a Pillory in-
¢« ftead of it. I don’t trouble my ead about the
< Cuftom of giving the Pillory to Authors, which
«¢ is the Punifhment of Bakers. You talk’d juft now
<« of turning Author, have a Care of your Candle 5
¢ you fee which is the fhortelt Way with Authors 3
¢ you muft all enter your {elves i the Regiment of
«« Colonel Foe, The Law of England direéls, thi
< no Man thall be tined sltra tenementnm 5 and 1
N | ¢¢ 'make
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““ make no queflion, but the Juftice of the Court
““ has fined Mr. Foe anfwerable to is Eftate. His
*“ Sccurity for his good Behaviour for feven Years,
““ without doubt, was rationally confidered, as to
““ the Legality thereof.  For my Part, I am only
““ acquainted with old Laws of £ngland, the ancient
““ Birthrights and Immwnities of Engliflmen : This
““ I take to be the IFoundation of new Laws.” And
then here s the laft which hath thefe Words, ¢¢ Coui-
““ tryman. Malter Obfervator, there’s another Plot
““ aganft you. Obfero. Prithee Man, there’s a Plot
“ agamft the Queen, and the whole Nation 5 s it
‘“ any wonder then, that there are Plots againft me?
““ The High-I'lyers are now plotting againft every
 honeft Man in Eugland. Pl tell you more of it,
““ the next Time wemeet.  Conatryn, 1 fancy fome
““ fort of People-plot againlt you, becaufe you en-
““ deavour to countermine their Plots againft the
*“ Queen and Nation.  Obferv. You are right
¢ enough ; but that than’t hinder me from deteéting
*¢ theirDeligns, and from opening the People’s Eyes:
““ Butprithee, what Plot is this ? Comitrym, Why,

““ Sir, 1t 15 a Plot preparatory to your Trialy and if

““ they can’c effect this Plot, I {uppofe you’ll never
“ be tried.
“ London, that you have lately written very fcan-
“ daloufly, malicioufly, and treafonably, and I
‘“ don’t know how many other Lies, againft them
“ the faid Citizens 5 and by this Means they are
““ minded to fer your Jurors againlt you. Obf, This
““ 15 likely enough ; they’ll leave no Stone unturn’d,
 to lupprefs the Truth. 1 underftand, I fhould
‘“ ave been profecuted by Bill the laft Seffions, but
‘¢ that the High-Iyers did not like the Jury 5 nay,
‘ they fay, they don’t hke the two Sheriffs, be-
““ caufe they won’t pack Jurics to find nnocent
““ Men cuilty.”

T'his 15 the Jaft of the Libels. Now whatever
you admit concerning thefe, the fame is proved con-
cerning the other two, except that of the Volume.
Thefe he did recerve from My, Tutchin, or by his
Agent. e alfo paid Mr, Tutchin upon the fame
Account that he paid for the reft, and they were
printed here in Londen, and publifhed. Now Mr.
Tuichin did not at any Time complain that they
were not printed according to the Coples fent,  As
to the Copies they are loft all of them but one of
thefe four,  There are divers others, but they con-
cern not this Information, but one, and that 15 M.
Tutchin’'s Hand, the fame Hand as the other Pa-
pers, and by that Copy the Paper was printed, and
M. Tutehin alfo received the Money forit.  So that
now you have heard this Evidence, you are to con-
fider whether you are fatisfied that Mr, Tutchin is
cuilty of writing, compofing, and publithing thefe
Libels. They {ay they are innocent Papers and no
Labels, and they fay nothing is a Libel but what
reflects upon fome particular Perfon.  But this is a
very ftrange Doctrine, to fay, it is not a Libel re-
flc€ting on the Government, endeavouring to pol-
fefs the People that the Government is Male-admi-
niftred by corrupt Perfons, that are employed in fuch
or fuch Stations cither in the Navy or Army.

To fay that corrupt Officers are appointed to ad-
minifter Affairs, is certainly a Refle€tion on the Go-
vernment, If People thould not be called to account
for pofleling the People with an ill Opinion of the
Government, no Government can {ublift. For it
is very neceffary for all Governments that the Peo-
ple fhould have a good Opinion of it, And nothing
can be worfe to any Government, than to endeav-

ur to procure Animofities, as to the Managemeng

ra
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of it; this has beenalways look’d upon as a Crime,
and no Government can be fale without it be py-
nifhed.

Now you are to confider, whether thefe Words |
have read to you, o not tend to beget an ill Opi-
nion of the Admimfiration of the Governmeni? To
tell us, that thofe that are employed know nothine
of the Matter, and thole that do know ate not en-
ployed.  Men are not adapred to Ofiices, but OF
fices to Men, out of a particular Reeard to their
Intereft, and not to thewr Fitnefs for the Places 5 this
is the Purport of thefe Papers.

Now they on his Behalt nfilt on thefe Things
Firft, they fay you do not prove any Crime
againft bim in Lenden.  Indeed 1t is nor proved
that he writ them in Leudoir 5 but the Quettion is,
whether there 1s not Proof of the Compoling and
Puablication in Lexden ¢ “There 1s Preol thar they
were fent to Mr, Hetw, n order to print them in
London. Now, whether he received them from him
in London or no (but fuppofe out of Leadar) yet if
he received them to print them 1 Lozdsi, thar isa
Publication in Loidsir.  If they fcruple that Mat-
ter it fhall be fpecially found, If dhey were dedi-
vered to be printed at Londor, 1 mult leave 1t to
your Confideration, whether you will not find him
guilty of publifhing them in Lsndsiz. They were
fome of them printed in Fanchaieh firect, and othess
in Gracechureh-flreet,  He knew where the Printer
lived, the Contract was made, and he was prid for
them.  Gentlemen, I mult leaveit to you s if you
arc fatisfied that he is guilty of Compofing and
Publifhing thele Papers at Lendsi, you are to find
him Guiley.

Then the Fury withdreze, and aleatt a Quarter of ax
Loy after vetury’d into Conrl,

Clerk. Anfwer to your Names, &, Tow fay
you, Is Febn Tutchin guilty of the Charge laid a-
aainft him, or Not Guilty ?

Loremain. Guilty of Compofing and Pubhfh-

Ing,
L.C. F. Helt. They appeal from my Opinion 3
they don’t find the Writing in Loadein,  buc they
find him guilty of Compofing and I'ublifhing
London, that is, fuppofing he did write them out
of London, and deliver them in order to be printed

in Londo,
Mr. Soll. Gen. Do you find that the Papers,

the feveral Copies of thefe fix Olfervators were de-
livered to be printed in London ¢

Toreman. Yes, guilty of Compofing and Pub-
lithing, but not of Writing,

Mr, Soll. Geir. Do you find him guilty of the
whole Charge, except the Writing

Foreman. Yes.
Clerk. Gentlemen, hearken to your Veraict,

you fay Fobn Tutchin is guilty of the whole Intoi-
mation, ¢xcept the Writing

Foreman, Yes.

Clerk. And fo you fayall?

Jury, Yes,

November 13.

TY Lord, Mr, Tutchin has gI-
ven me Notice that he will
bring an Appeal in arreft of Judgment ; and indeed
he has given publick Notice of 1t, for it 15 put 1nto
the News-Papers.
L, C.F. Holp, Is he here ?

Mr, Ait. Gen.

Mr, Mouni-
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Mr. Mauntague. Yes, my Lord, he is about the
Court,

My, A, Gen, Call him,

Crycr. Fobin Tutchin, Gentleman, (Toen be cams
sutp Court).

Mr. Mountague, May it pleafe your Lordfhip to
favour me a few Words in Behalf of the Defendant,
Yobn Tutchin, He was tried before your Lordfhip
at the Guild-Hall, London, on Saturdey was {even-
night, for being the Author, Compofer and Pub-
fither of fome Papers entitled, 7he Obfervator 5 and
there 1s & Verdi€t enter’d againft him, and now he
appeats to fubmit to the Judgment of the Court,
which he humbly hopes fhall not be gtven againt
him. Yor, my Lord, in the firft Place I beg Leave
ro take notice that we think there is Caufe why your
Lordfhip fhould fet afide the Trial that has been
had 3 for we Jook on all the Proceedings uron the
Writ of Difiringas, on which the Verdict is taken,
as null and void, This 1s an Information againft
Mr. Tutchin for a Libel 3 and che Facts laid in the
Information are faid to have bzen tranfaéted within
the City and County of Loudon. To this Informa-
tion he pleaded the laft Trnity Term, and the Ze-
i Factas was awarded the laft Day of that Term,
Retorn, Die Lune proxime poft tres Seplimanas San-
& Michaelis, which your Lordfhip knows was Ofs-
ger 23, the firft Day of the Term, and the Diffrin-
gas fhould have iffued the very fame Day ; butitfo
happens that the Difringas in this Cafe does appear
t0 have been fued forth OFober 2.4, which 1s a Day
after the Return of the Penire, and therefore we fay
the Difringas 1s navghe, and all the Preceedings
thercupon are null, becaufe there 1s no Award of the
Court to warrant this Diffringas, In the next Place
we fay, that the Return, neither of the Penire or
the Diffringas, are as by Law they ought to be ; for
the Return of the Fenire 15 Die Lune proxime poft
sres Septimanas Sanéti Michaelis, and the Jury are
to be brought coram Domina Regina apud Weftm.
Die fouis prox. poft 3 and the Return of the Diftrin-
pas is Craft. Awim. with an Hab. Corpora coram
Reging apud Wefls.  Yor both which Reafons we
think it naught, becaufe when any Proceedings
in Criminal Matters are laid in 2 foreign County,
the Procefs muft be made returnable at a Day
certain,  Day nught be given coram Regina ubi-
CHIGILE .

L.C. #. Helt. You mean ata common Day 5 and
it 1s fo, whenever Indiébmenis are removed hither
by Certiorari out of foreign Counties.

Mr., Mountague. My Lord, we think there 1z
no Difference to be made between the Proceedings
in Loirdeir, and other Counties more remote from
IVeffminfler.

L. C. 7. Holt. In Informations exhibited by Mr,
Att, Gear. in this Court for Crimes done i foreign
Counties, ’tis ufval to retrn the Procels upon
Day certain,

Mr, 4t Gen. My Lord, Informations are of
the Nature of a Bill.

L. C. ¥. Hoit. Procefs on an Indi€tment may be
made returnable on a certain Day, it iz be found in
this Court 3 but if it be removed hither by Certio-
rar, 1t is otherwife.

Mr. Monitagne. My Lord, we take 1t that the
Procefs that has been hitherto taken out upon all
Informations that charge Crimes on Defendants as
done out of the County of Middlefex, has been made
returnable on fome common Return-Day, and not
ata Day certain,

| for a Libel.
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Mr. Att. Gen, It has always been allowed to
be upon a Day certain, as well as upon a general
Return-Day 3 and it is fettled and declared fo by
the Court,

L.C.7. Holt. Tam apt to think the Clerks have
aone both Ways.

| ]I]\Jlr. A, Gen. A Man takes a long Day if he
will,

Mr. Mountague. We have look’d over many In-
formations, and the Praflice does not appear to
have been {fo. But what docs Mr, Altorney fay to
the firft Exception we have taken? Here is a Dil-
continuance after the Return of the Pewnire, which
was upon Offober 23, and the Diftrineas bears Tefte
vicelffimo quarto dic Qclebris,

L. C. 7. Ht. Ay, what can you {ay to that,
Mr. Attoruey ? That very Day the Writ is enter’d
there muit be a Diirtnpas.

Mr, Ait. Gen. My Lord, I know not how it
came to pafs. [ believe fomebody has done it on
Purpofe. I defire the Clerk may give an Account
of 1. I never faw the Writ. 1 defire Time to
know how this has been manag’d.

L. C. #. Holt. There mult te a Continvance to
that Day ; if there be no Continuance, all is
fallen,

Mr. Att. Gen. If they come again, we will fee
how this has palt.

L.C. 7. Hols. If it be fo, the Plea is difcontinued,
and you muft plead de Nowo.

Mr, Mountagne. My Lord, feeing it is in Court,
I defire it may ke read now.

L.C. F. Holt. What need you make that Re-
fletion ? Do you think we wil make any Altera-
gon In 1t ?

Mr, Mouitague. 1 hope I may afk that without
making any Refleétion: I am fure I did not intend
it {o,

Then the Record was read.

Mr, A, Gen. Come again To-morrow.

Mr, Mountague. Mr. Tadedin, then you may go
for To-day ; but be here again To-morrow.

L. C. ¥. Holt. Is the Venire made returnable Die
Lune ?

Mr. Mouitagne. Yes, my Lord, 1tis; Ilook’d
upon It. |

Mr. A, Gen. 1 will fee if it can’t be found
OLIL.

November 20.

L. C. . Holt. Mr. Attorney, will you goon?

Mr, Ait. Gen. My Lord, we are ready, 1f they
will maintain their Exceptions.

Mr. Moantagne. My Lord, we think we have
no Occafion to cite many Authorities and Prelidents
to maintain the Exception, when it is apparent
that there is a Difcontinuance ; the Reading of it
makes it appear, that the Diffringas was {ued out a
Day after the Penire, fo that here is a Nifi Prius
that has been iffued out erroncoufly. The Statute
fays the Day and Place for taking Inquifitions muft
be in Prafentia Partinm, And ’us plain, the Day
and Place mentioned in this Writ was appointed
when the Defendant was not 1n Court, and therefore
is null and void.

L.C. . Holt. In Prafontia Partium, where is
that required ?

Mr. Mountague. By the Statute of Nifi Prius,

which fays, nec allerminentur bujufmodi Inquifitiones

coram aliquibus Fufliciarijs de Bawco wifi flatuatur
- cerius
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certus dies & Locus in Comitatn in Prefentia Par-
11t

L. C. 7. Holt. Which Statute do you mean ?

Mr, Mountague. The Statute of Weflminfler the
Second, cap. z0.

-~ L.C. 7. Hol:. Call for that Statute.

Mr, At Gen, My Lord, 1 defire that they will
maintain their Fxception, for I am in the dark
about it, and that they may maintain it by the Au-
thority of the Law, and not only by an ipf dixit,
and a Noife in the Town.

L. C.J. Holt, They fay the Exception maintains
itfelf,

My, Att. Gen. My Lord, let them go on firft,
and then we will anfwer them. If they will rely
upon this Excention without Authority, then we
muft pray the Judgment of the Court 3 but if they
will bring Authority for it, we do defire to hear
them, and fhall give them an Anfwer.

Sir 7. Powis. My Lord, if they have any other
Exception to make, I defire they may make 1t now.

Mr, 7. Powel, Mr, Mountague, you have made
one Exception, that is, of the Difcontinnance of the
Procefs 5 now, if you have any other Exceptions to
make, you may make them now.

Mr, Mountagre. My Lord, the Exceptions I
have hitherto taken, have bzen to the Trial. 1
mention’d this, and T mentnon’d another which
I donotinfift on; fince I underftand it has been
otherwife fettled, that 1s, about the Return of thefe
Writs upon a Day certain 3 which, my Lord, I
did look upon to have been wrong; becanfe I
did not think Mr. Attorney could fhew any Pre-
cedents of any fuch Returns to warrant this 3 for |

can find none, and I have fearched in the Time of

King Charles I, and in King Charles 11, and King
fames.

L. C. . Holt. 1f a Suit be commenced 1 the
Common-Pleas by Billy as if an Antorney thall file
a Bill there, the Procels 15 made returnable at a
Day certamn, and here cur Proceedings by Bill
are always at a Day certain,  Now an Information
which is originally filed here, is in nature of a
Bill, and the Proceedings therefore may be confined
to a Day certain 5 but if any Indictment be brought
hither by Certiorari, the Procels muft be returned
ata common Day, and not at a Day certain, We
had this Matter under Confideration before, upon
another Occafion, and we thought it very reafona-
ble the Proceedings on Informations here thould be
the fame as the Proceedings by Bill, which are re-
tarnable on Days certain from any County of
Eugland,

My, AMomntasue, My Lord, if that be your
Opinion, 1 have nothing to fay tot. I have foine
Records here in my Hand, fome in King Charles’s
Reign, and fome in King Fames's Time, and all
thefe are made returnable on the common Return,
and onc of thefe Records was fettled by Sir 1£3liam
Founes,  As to what the Officers fay, they are di-
vided I find ; for fome of them have told me, itis
quice contraty to what Mr. [arconrt reports the
Courfe of the Court to be.

Mr. it Gen. My Lord, T dare appeal to
you, whether this has not been argued twenty
Times.

Mr. Mpuntague. My Lord, let Mr, Aitorney thew
Precedents.

Mr, Aut. Gen. You muft thew Precedents.

Mr, 7. Powel. 1t is otherwile when there is an
original Proceeding,
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L.C J. Iblt, Have you any more Lxecp-
tions

My, Mountague- 1rcly on the firlt Exception, I¢
hes on Mr. Atiorney to anfwer this Exception,

Mr, At Gen. My Lord, I defire they may fhew
any Cafe or Refelution of Law, that the Diflringas
fhould bear Zefie the fame Day the Vewire is re.
turn’d upon. ‘The Diflriigas is awarded on the
Roll upon the firlt Day of Term 5 and the Zenipe
15 returned the firft Day of Term: And at the Gipe
Time it s awarded, that there_ fhall be a Difis.
gas, Day 1s given to the Party ; that is the VW
rant : For the Deftiingas and the Tefle never appear
upon the Roll. It they have any Authority, I de-
fire they may fhew it. My Lord, I think we can
fatisty you, that it 1s right 5 or that it is amenda-
ble. This s a Maxim of the Law, There mpt b
Authority. '

L.C. . Helt. It vy be the Thing is fo plain,
as to need no Authority,

Sir 7. Powis. 1 defire to know, whether the A.
ward of the Diffrisigas 1s right on the Roll, I take
it, that the Peare 15 return’d the firft Day of the
Term 5 and that there is thereupon a Difringas
awarded returnable, Die Fovis prex. poft Coapt, -
nim. I beg to know, whether it be o or no ?

L.C.F. fhlt, 1have it in my Hand ; and T was
apprized of that before 5 and was geing to fate i,
For the Continuance of the Roll is righe,  The #e-
aire Facias 18 retrn’d, Die Luze pres, pofb ties
Mich.  On which Day, the Astorney appears on
the Queen’s Behalts and the Defendant appears
hkewile.  What 1s then done ? Jdw picceptum off
Vicccomilibus Lordan, qued dijtringant cos s itarne
babeaunt Corpora corun coram Dunsing Regina, Die
Jozis prox, poft Craft, dnim, Now, on what Day
muft this Award be taid to bz? That muft be that
Day whereon the Feiire 15 fakl to be return’d,
which is, Dies L prox. poft Ties Mich. The A-
ward of the Diringas, therefore, by the Roll, is
that very Day, the 23d: Buc the Diffringas bears
Date, not the 23d, but the 24th.

Sir 7. Pewis, Now do they rely on it, that not-
withltanding the Rell has awarded ic Die Lune,
yet becaufe the Difirinzas1s dated Bie Maitis, do
they rely on 1t, that this s to prevail, withouz any
more to be {aid to 1.

L. C.7}. Ielt, "This is the true State of the Mat-
ter, Now there 1s no Difcontinvance on the Roll
for 1t appears on the Roll, that the Diffrirgas was
awarded the 23d.

Mr, Broderick. The Objection is, That the Di-
Siringas has been fued out without Warrant.  They
afk for Authorities. 1 believe we might fhew
‘Twenty.

Mr., Att. Gen. My Lord, I delire they wonld
cite fome Authorities of the Twenty they fpeak of.
I can fhew them Cales, where the Diffsinges’s have
been Teffed out of Term, or upon the Sunday @ Thefe
are to be fet right. I would be glad to fee any
Authority, wherein it appears the Diffringas mult
be the fame Day. I would be glad they would do
more than {ay i,

Mr, Mountagze. My Lord, before T anfwer this,
I would afk, whether that Roll be the N Privs
Roll, or the Plea Roll ?

L, C. 7. Holt. Yuis the Nifi Prirs Roll,

Mr, Mountagre. Ny Lord, the Piea Roll has
been made right fince I took my Exceptions, The
Nift Prius Rotl ought to be a Tranforiprof the Plea
Roll.

ir, 7 :



1704. B.R. - Jor a

Mr. . Powel. The Nifi Prins Roll is made out
of the other: If the Nifi Prius Roll be good, it is

well enough,

Mr. Mountague. My Lord, to have a Tranfcript

of 2 Roll that has been made up fince, is not right.

Mz, Att. Gen. My Lord, he ftrikes at the Root

of the Court.

Mr. Broderick. My Lord, T would take notice,
that it is the Courfe of the Court, that the Di-
fringas fhall bear Date the Day of the Return of the
Vemre. The Clerks tell me, they never knew it
otherwife. :

Mr. 7. Powel. The Award 1s right 3 but you
have not taken out 2 Writ according to the Award
of the Court : Whether that will be warranted ?

Mr, A1t: Gen. They have no Authority, but the
Reafon of the Thing ; and then I think we may
give this thort Anfwer: We do afirm, That it 1s
right as ic 15 : But if 1t were not right, we fay it is
amendable.

L.C. 7. Holt, All the Matter will be to prove
that it 1s amendable.

Sir 7. Powis. 1f need be, we may put the Matter
into the right Way: For if the Diflringas be not
the fame Day with the Award, we pray that it may
be amended. .

L. C. F. Holt. By what Law mult it be amend-
ed? You are in the Affirmative: If you acknow-
Jedge it wants Amendment, by what Law mult it
b= amended ?

Sir 7. Powis, 1t 15 amendable by the Common
Law.

Mr. ¥. Powel. You fay it is no Faule ; and if it
be, 1t 1s amendable by the Common Law.

L. C. F. Holt. Firft let us know whether it needs
Amendment ? And then next, whether it can be
amended ?

Sir T, Powis, My Lord, let them fhew that it
nceds Amendment : For if they make Exceptions,
and {ay no more, and we proceed to anfwer them,
then they may come upon us again with new Mat-
ter, and fo there will be no End.

Mr. Mountagae. When we were in the Afirma-
tive in our Exception, we did give fome Reajons
why we faid 1t is not right,

Mr. ¥. Powel. The Party was in Court the 23d.
Then they awarded the Diffringas in his Prefence ;
[o that the N3 Prins was awarded in the Prefence
of the Farty : The Award of it is Die Lune, But
here’s the Faule: They did not make a right Tefe
that Day 5 o that the Fault 15, the Diffringas that
1s fued out.

Mr. Mountague, On Monday there is an Award
of the Niff Prius; but on Tiefday it is taken forth,
Now we fay, that it is not according to the Wric
awarded : For the Writ bears Zeffe the Day after ;
and upon that Account we fay, the Proceedings arc
null. My Lord, Mr. Attorney afks for Precedents
for this : But, with Submiffion, we take it to be
plain, that the Motion made for the amending this
Thing, fuppofts it not to be right.

L. C.f. Holt, The firlt Queftion to be debated,
is, Whether this be a right Trial ? or if not, Whe-
ther it be a Difcontinuance of the whole ? The Di-
Jivingas bears Date the 24th of Offober 5 the Roll is
the 23d of Oéfeber ; and there is no fuch Writ then
taken out, but the Day after; fo that the Teffe is
not according to the Roll. 'When a Writ is not
awarded according to the Roll, what the Confe-
quence will be, 15 another Matter,

Mr. Att, Gen. 1 beg your Lordfhip’s Direction

in this Macter, It deferves a great deal of Care;
VoL, V,

~it. However, we will

for there has bicen a great Noife in the Town abou
go your Way, Whether
they begin firft, or we, I am very eafy, ~ "

. L G, Aot It is not warranted by Award of
the Court, This is a Matter of the greateft Confe-
quence to the Government, SR

Mr. Broderick. Mr. Attorney fpeaks of a Noife
about the Town : I concern not myfelf about that,
nor any further in this Cafe, than as it may be the
Cale of every Subjet of England.

L. C. 7. Hot. He is found to be the Authoi of
the Obfervators, |

Mr. Ait. Gen. 1 do not fpeak it now upon the
Bufinefs of this Profecution 3 for he is fo inconfidera-
ble, that it matters not much how it goes, But if
this be not amendable, it will blow up all Praceed-
ings. Every Man muft have Juftice; and God
forbid but he thould. | ‘

Sir 7, Powis, My Lord, if it be thought pro-
per, we will go on. Your Lordfhip obferves, what
Warrant there was for a Diffringas 5 and that it is
rightly awarded on the Roll, which is a Warrane
to the Clerk for a Diftringas, and by Confequence
if the Diffringas be not made according to that A-
ward, it 18 the Mifprifion of the Clerk, Now if we
do admit this to be out of all the Statutes of
Amendment (tho’ 1t is fit to be confidered whether
fome Statutes do dot warrant it) but fuppole
it thould be our of all the Statutes of Amend-
ments ;3 yet by the Common Law it may be
amended.,

There were Amendments at the Common Law
before any Statute, both in civil and criminal Mat-
tere; and thefe Amendments chiefly regarded the
Procefs of the Court, and fuch Errors as were occa-
fioned by the Inadvertences or Negleéts of the Offi-
cersy but efvecially in the fame Term, during which
Time the Judges have the Records of the Court in
Scrinto Peioris.

My Lord Coke fays fo exprefly : And fo was the
Opinion of the Court in' Blagkmore’s Cafe, in the
cighth Report, fol. 1506, 157, which is the great
Cafe of Amendments,

‘ThatBook fays, fol. 156, b.. Without queftion,
at Common Law, the Default of Entry of a Con-
tinvance, or of an Effoign (which was the Mif
prifion of the Court itfelf in the Form of the Entry)
was amendable by the Court.  And the Objeétion
here 1s, that there 1s 2 Difcontinuance ¢ Aud the In-
ftance there given from the Cafe in 5°Ed. II1. fol.
25. is very confiderable ; where, after a Penire Fa-
cias iffued, and an Award Quod jurat poniter in
refpecium, in the Entry whercof there was a great
Miftake of the Parties, "which made a Difcontinu-
ance, and yet amended at the' Common Law,

The Inftances of Amendments atCommon Law,
out of the Old Books are many : 22 Edw. 111, fol.
7. b. and 10. 4. where a Difcontinuance was amend-
ed. 29 Edw, I11. fol. 32. b. a Habeas Corp. Furator.
amended. 4 Hen. VI. 29, Broke, Tit. Amendment,
32, 4 Hen, V1. 16, b. By which Book it appears,
that the Judges had Power to amend in many Cafes
at the Common Law, in the Cafe of a common
Perfon. And if in tlie Cafe of a Subject, much
more in the Cafe of the King: FIor, by the Com-
mon Law, the King had many Privileges and
Advantages in legal Proceedings, which a Subject
had not : And the King, in his Suvits, hath
many great Prerogatives. The King inay plead
one Title, and afterwards wave it, and plead
another. He may wave a Demurrer, and after-
wards take Iffae.  And many other Privileges be-

"Aaag long
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long to the Crown, of this'nature, which a Subject
hath not, ‘

And particufarly in the Matter of Amendments
by the Common Law, the King had a Privilege,
which a Subje€t had not.
¢ An Qriginal Writ was not amendable for a Sub-
je&t at the Common Law, but in the Cafe of the
King it was. '

Therefore in Blackmore's Cafe, fol, 156, b, it 1s
faid, That if a Quare impedis be fued forth on the
Behalf of the King, and the Writ is prafentere 1n-
ftead of prefentare 5 it may be amended in the Cafe
of the King, after Exception taken ; but not {o In
the Cafe of a Subjedt.

And {o in Fitz. Amendment, 12, 19, 22, {cveral
Amendments at Common Law, eflpecially i the
Cafe of the King,

Another Advantage which we have in this Cafe
15, That we are in the fame Term wherein the Di-
Stringas was awarded and made forth,

And in the fame Cafe of Blackmore, fol. 156. b.
157. a. it is faid, That at the Common Law, the
Judges may amend as well their Judgment, as any
other Part of the Record, in the fame Term. For
during the Term, the Record is in the Heart or
Brealt of the Court, or of the Judges, and not in
the Roll: But in another Term, by the Common
Law; Mifprifions of Clerks in Procefs were not
amendable by the Court 5 for in another Term, the
Roll 1s the Récord,  So fays that Book.

But here we are n the fame Term: And 1tis
the Mifprifion of the Clerk in Procefs, and in the
making out a judicial Writ, whichis in the Power
of this Court, as iffuing out from hence, where-
as Original Writs 1ffue out of Chawcery: And
Judictal Writs are often amended, where Ori-
ginals are not, Fide Brook’s Amendments, 20, 22,
Owen 62,

But if this were not amendable by the Common
Law, it is amendable by Statute. |

The firft Statutes for Amendments were 14 £due,
II1. cap. 6. g H. V. cap. 4, and 4 H. VL. cap. 3.
which cxtends to the Amendment of a Letter or
a Syllable 5 bur the Judges were wonder’d at in
Parliament for cheir great Nicety, when they afl’d
the Queftion there, whether they might not amend
a whole Word's as dppears in 39 Edw, [11. f 2.
And 40 Ediw, 111. £, 34. b, they were told that un.
doubtedly they might,

Now here is nothing to bz amended but a Fi-
gure: And this Statute being general, feems to ex-
tend to our Cale.

The Statutes moft to our Purpofe are 8§ /7. V1. «,
12. whereby it is etacted, that the Judges may re-
form and amend all, Defeéts in any Record, Pro-
cefs, Plea, Warrant, Writ, Pannc] or Retirn {cx-
cept Appeals, Indi@ments of Mirder, and Out-
lawries for the fame 5 and Additions left out in ori-
ginal Writs, Lxigents, ‘and other Writs of Procla-
anation, conwrary to the Statute of K. V.) {o that
by fuch Mifprifion of Clerks, no Judgment fhall
be reverfed or annulPd.  And again, the Statute
of 8 H. VL. cap. 15, ordains, that the King’s Jufti-
ces, before whom any Milprifion or Default {half
be found, be it in any Records and Procefles de-
pending before them, as well by way of Error as
otherwife, or in the Returns of the fume, by Mif-
prifion of the Clerks, or other Officers or Mini-
{ters whatfoever, i minute Matters (fuch as this
i5) they fhall have Power to amend fuch Mif-
prifion, upon Examination thereof, according to
thetr Diferetion 3 except the Procefles and Records

180. The Trial of John Tutchin
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of Felonies and Treafons and the Dependancies
thereof.

Now by Rcafon of the particular Exceptions in
thefe Statutes, and by reafon that the following Sia-
tutes of feofaii, in 32 H. VI 18 Eliz. 231, Yac, |,
(ge. do not extend to criminal Cafes, an Opinion
hath been taken up amoeng fome Perfons, thar no
Amendment can be made in criminal Maiterg by
any Statute 3 which 15 a firange Miftake,

For thefe two Statutes of 8 H. VI, cap 12, ang
cdp. 15. being general Laws, and in general Words,
tiey, 1 Cales not excepted, extend to Amend-
ments to be made by the Judges in criminal Prote-
cutions, as well as in Civil Caufes, without Diftine-
tion :  And the fpecial Exceptions, after the gene-
ral Words, are the ugheft Proots imaginable. For
nothing could be more abfurd and vain, than care-
fully to except, what the Words precedent, withont
fuch Exception, would not have reach’d or extended
te; and that would highly refle€t on the Wifdom
of Parliament.

This will appear more fully by the following Se-
ries of Authorities,whereby the Judges bave amend-
cd Difcentinnances of this nature 5 1n criminal Pro.
fecutions at the Suit of the Crown.

2 Cro. fol. 502, Harris's Cafe.  An Indiftment
for 2 Nufance was profecuted againft Harris 3 and
a Tral was had, and a Verdidt againft him.  Af-
terwards 1t was removed by Cerviorars 3 and upon
View of the Record, 1t was found, that no 1ilue
was joined ¢ For the Clerk of Aflize had omitted
to enter the Iffue, and fo the Verdi& was withour
an Iflie.  And upon Motion, the Court of King's-
Bench order’d 1t to be amended 5 for it was the De-
fault of the Clerk. And this was done divers Years
atterwards, and in the Time of anather Clerk of Af-
ize, And it was order’d, that the Clerk of Affize
which then was (for the former was removed)
thould amend it ; which was done by inferting thefe
Words, Ft Richardus Warer (who was the formier
Clerk of Aflize) qui pro Dom. Rege fquitvi fimiliter,
&c.  And it was there faid by the Courr, That if
fuch Faults fhould not be mended, many Trials
upon Ind:¢tments fhould be overthrown.

There 1s another Cale in the fame Book : *Tis in
2 Cro, fol. 529. Parker verf. Sir Fobn Curfon €
Us. 1t was an Information againft Sir Yobu Cur-
for and his Wite for Recufancy ; and the Hue was,

Quod pred. Magdalena dicit, quod ipfa non ¢ff in-

de culpabiis 5 & de hoc powit o fuper Patriam,
& Attornatus Doniini Regis fimiliter,  Upon a T'rial
at Bar, a Verditt was given againft the Defen-
dants. It was afterwards moved in Arreft of Judg-
ment, that there was no Iffue joined 5 for it was
only the Plea of the Feme Covert, and no Iflue
joined, or Plea pleaded for the Hufband. And yet
in- Reguard, the Docket was right, which was the
Warrant -for the Roll; and the Omiflion of the
Hufband was the Mifprifion of the Clerk : There-
fore 1t was amended in fo material a Part, even in
another Term,

Another Cafe 15 in Cro, Car. fol. 144, Sir Hum-
phry Tufton’s Cafe. A Quo IWarranto was brought
againtt the Corporation of Maidfiene, for claiming
divers Liberties, Judgment was enter’d by Dif-
claimer’; and it was intended to have been only
a {pecial Difclaimer of all Privileges, by Pretence
of a Charter bearing Date 17 Fac. Regis: But the
Clerk in entering the Judgment had omitted thoft
Words, Virtute vel Pretexty Literar, Patent, geven.
dat. Ao deciimo fept. Jac. Regis: But vpon Exa-

mination, the Court finding that it was merely the
Mil-
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Mifprifion of the Clerk, the Court was of Opinion
chat it was amendable by the Common Law, as
well in the King’s Cafe, as in the Cafe of 2 commeon
Perfon 3 and in another Term too; for fo it was,
and it was amended accordingly,

There is a Cafe in 1 Siderfin. fel. 243, 244, The
King v. Percival, Godfrey, & al.

Upon an Indiétment for 2 Riot and a Battery, and
Not Guilty pleaded, a Vemire Facias was awarded
Vicecomitibus of the City of Canterbury 5 and upon
2 Trial at Bar, a Verdiét was given againft the
D=fendants: And it was moved in Avreft of Judg-
ment, that the Penire Facias and other Procels, was
directed Picecomstibus of Canterbury, and the Return
was made by one Sheriff oply; but the Court
amended 1t, by endorfing upon the Writ, that
there was but one Sherift of Canterbury.  And this
Amendment was made by the Common Law, and
not by the Statutes of Feofails 3 altho’ it was fud
at the Bar, that it was amendable within the Statute,
becaufe it was not a Cafe within any of the Ex-
ceptions 5 it being an Informatton at the Common
Taw. And the Cale of Sheriugton and Talbot wus
cited, and the Book of 39 Hen. VI. 0. for the
fame Purpofe. And with this Cafe in Siderfiin, agrees
our prefent Cafe 5 for it 1s not an Indictment or In-
formation upon any Penal Statute, but an Informa-
tion at Common Law.

Now, if this Opinion, as reparted by Sideyfia,
be Law, then this Difcontinuance is plaialy made
cood by the Statutes of Feofar,

So in the Cafe of Deolrhin and Clark, 2 Gro. fdl.
6.4, 65. The Appearance and Iflue were in Hillury
Teim, 1 Fac. the Venire awarded did bear Teffe 23.
Fan. 1 Fac. fo the Venire awarded before the Iffue
or Appearance ; but yer amended, for the Roll is
the Warrant of the Feuire, which was right,  So
where the Teffe was upon a Swnday, 1t was amended :
for it was the Default of the Clerk, in the mif-award-
ing of Procefs. So if Zeffe out of Term. So if it
be Vicceom. and fays not of what County: Or 1f
the King’s Reign be miftaken 5 2 Cro. fol. 78, Lea
v. Lacon.  The Roll being righe, and a Judicial
Procefs, it may be amended.

So 2etvart. fol. 6.4. Nevill v, Bates.  'The Penire
fac, was made returnable Quind, Hill, and yet bore
Tofe 12. Feb. which is the laft Day of the Term:
And yet, ger Cur. it thall be amended in the Date
of the Teffe, for it is but the Default of the Clerk.
And other like Inftances there put.

The like inCro. Car. . 38. Avflezworthv., Chaduwell,

Soin Cro. Car. fol. 4o, 91, Mooy v. Hodges. The
[fue was in Trinity Term 3 and the Peuire and Di-
fringas were of Days in Eafter Term before 3 and
yet amended : For the Roll of awarding the Veuire
Ficias was well cnough 5 and the mifdating the 7e-
nire Fae, which is a judicial Procefs, (hall alfo be
fer righe,

So in later Cafes, Zrin. 2. Fac, II. the King .
Eldes,  The Defendant was convicted of a IMifde-
meanor, upon an Information exhibited per Rober-
tum Sawyer, &c.  The Continuance was, Jdeo dies
datus eff prafal. Sam. Aftrey 5 refolved it might be
amended.,

And Hill. 7. & 4. Fac. 1. the King v. Holwies,
Upon an Information for a Riot, and the Defendant
convicted ; the Miftake of Ofabis Martini, mftead
of Offabis Hill. amended.

We are here in a much {tronger Cafe.  The De-
fendant hath been found Guilty upon a fair Trial :
And the Preamble of the Statute of 32 Hen. VIII.
takes notice, That the fetting afide of Verdiéts, for
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Difcontinuances and other Mifprifions, is a grea
Slander to the Common Law and Judges, The Ze-
mire and Difiringas arc duly awarded upon the
Roll; and the making the Tefle of the Difringas
24. OZ, mitead of 23. O, is a plain Mifprifion :
Itis in a judicial Procefs; and it is in che fame
Term.  And we humbly infitt upon it, That it is
amendable, both by the Common and the Statute
Law. For according to my Lord Coke, in Black-
more’s Cale, f. 150, b. 1 57, a. it 1s bard to fay,
v_.:lmt the Cowrt cannot amend in the fame Term.
For, fays he, at Common Law, the Judoes might
as well amend their Judgment, as any other Part
of the Record, in the fame Term. For during the
Term, the Record 15 in the Brealt of the Court, and
of the Judges, and not in the Roll, And therelore
we pray this Mifprifion may be amended, if it ftand
in need thereof,

Mr, A, Gen, My Lord, becaufe this Matter has
been prefs’d with fo much Warmth, I muft beg
Leave to obferve fome few Things, in Anfwer to
what has been faid.

This is a Thing that not only concerns this fin-
ale Profecution, but it concerns all the Profecutions
for the Crown 3 and i all Cafes, not only Crimi-
nal, but Civil. And, my Lord, if the Statutes of
Amendments extend not to any other Cales but what
they urge, the Cafe of the Crown is waoife than
that of the Subject. It is woithy of Confiderazion,
what Things are amendable by Common Law ;
for if the Crown be cft to the Mercy of the
Clerks, it cannot but be of very 1l Confequence.
Therefore 1 hope we may take the Benefit of the
Common Law.

My Lord, I would beg Leave to recite fome few
Precedents, to fhew how the Common Law former-
ly ftood. And the firft I fhall take Notice of, is the
Preamble of the Statate, 32 Hen, VIIL. cap. 30,
There it is faid, The ftaying of Judgment after the
Verdiét, is a great Scandal to the Common Law,
and the Mintiters of the fame.  And, my Lord,
there is another Thing to be confider’d ; That ad-
mitting the Common Law ftood as it did before,
there is a great Difference between the Proceedings
of the Crown at the Common Law, and Civil Cafes,
The Crown had many Privileges at Common Law,
which the Subjeét had nor, And it will found
very harfh, that the Crown fhall be left without
thefe Helps by the Statute of Amendments, when
fo many of the inferior Subjects did not want the
Help of them,  For it is impoflible this fhould not
be thought of in Parliament, that fome Care thould
be taken for the Crown in thofc Matters where it
needed.

Now there is, in all our Books, Notice taken of
a greater Privilege that belongs ro the Crown, than
to the Subject.  There fhall not be a Demurrer to
the Evidence in the Cafe of the Queen, without her
Council’s Affent; yet in the Cafe of a Subjett,
there may be a Demurrer to the Evidence.  So the
Crown may either infilt on a Demurrer, or wave
ir, and take Iffue at Pleafure,

There is this likewife : Before Judgment, 1n a
Criminal Cafe, the Queen may amend, but the
Subjeét not.

Alfo by Haidrefs Reports, fol. 504. before Judg-
ment, no Difcontinuance may be m the Queen’s
Cafe, altho® the Jflue was wied. The Artorney
takes Iflue to one Part; and it 1s pleaded, that this
is a Difcontinuance to the-other, Now there can
be no Difcontinuance before the Verdi&t., And rhat
Book goes further, and fays, "Thar the want of Con-

Aaaaz tinuance



