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this, becaufe Quitwell tells Baker, if the laft Poft
did not bring an Addition of three to fix, Mrs,
Yones may fee what is ftill wanting for the pur-
chafe the intends to make,

Now fuppofe, by Quitzwel! and Howel!, are
meant Dillow’s Secretary; and by Baker and Hat-
Jield, Kelly is intended; and fuppole, that by
the Addition of three to fix, is meant a Remittance
of Money; by Hine are meant Soldiers; and by
Mrs, Jones is meant my Lord Bifhop of Rechefier :
Yeo can what Dillow’s Secretary writes to Kelly,
or what Kelly writes to Dillon’s Secretary, atiect
the Bithop of Rochefter 2 1f it can, itis in the
power of any fwo Men, one refiding bere, and the
othier beyond Sea, to take away the life of auy
Man breathing,  But fuppofe we can make itap-
pear, as molt certinly we [hall, that by Mus,
Youes, cannot be meant the Bifhop s then what be-
comes of this part of the Charge?

The next thing to fupport this Charge, is, a
paffage m an Exeract ot a letter dated the firlt
of May, written from Quitzoell to fames Bakers in
which ’tis faid, that ¢ Mrs. Joues cannot take a
¢ better Time to have bimfelf fitted with an cafy
¢ Saddle, &¢. If an Exoa& of a letter can be of
any Weight, and the Conftruflion put upon it 1s
to be allow’d; then the Bifbsp 1s wirn’d Geaeral,
or at leaft a Colonel,  Tor by Neyioe’s Information
and Plunket’s Cypher, Saddlers, and Saddles, are
Irifh Soldiers, and Regiments: fo the Bithop is re-
prefented as undertaking to raife a Regiment of
Iriffy Soldiers, and to mount on Horfeback him-
felt to command them.

As to the third thing charged, which was to
raile a Rebellton at the Breaking up of the Camp;
there is no Pretence of Lvidence.  So that, upon
the whole, there does not appear to be any
pretence for that pare of the Preamble o the
Bill, which chargeth the Bifhop with having been
deeply concern’d in forming, divedling, and carrying
on the Confpiracy.

The next thing charged againlt his Lordfhip,
1s, that he was conceri’d in o Correfpondeice Abroad,
and fome Tranfations at Hme for bringing in the
Pretender,

Now as to this, I would obferve, that there
18 not one Hinefs againft his Lordfhip of any
criminal Acty that tho® all bis Papers have been
Jfeiz’d, yet there appears not any Letter, or Paper,
under bis [{and, of a criminal Nature; nor any
letter prev’d to be written or receiv’d by him,
which 1s criminal: Neither is there any Charge
of any Meeting or Confullation with any Perfons
tor carrying on this Conipiracy. Indeed he is
mention’d as a Member of a Club, call’d the
Burford-Club, of which the Ear] of Orrery was faid
to be Chairman ; which Club (as I apprehend)
was never heard of ’tll Laye’s Trial,  This
Accufation 1 kimow to be falfe; and never met
with any one that belicved it: Therefore fhall not
trouble your Lordfhips with any farther Obferva-
tions upon 1t, than jult to take notice, that tho’
he who made the lilt hath joined me with per-
fons of great Quality and Honour ; yetI prefume
to fay, that my Profeflion in the Law, as well
as my Rehgion, has given me fuch a Senfe of
my Duty, that no perfons whatfoever are great
cnough to draw me into a plot againft his Ma-
jelty and the Government.

I beg leave to obferve that this Charge is found-

¢d, partly upon the Hearfay of Pancier and Ney-
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noe, and partly upon the three letters dated he
2oth of April 1722,

As to the Hearfay.-Evidence y Pancicr depofeth,
that Skeen told him, chat the Bithop of Rocheftor
and Lord North awd Grey had the principal Di-
reftion of the Confpiracy; that 200000 1. had
been raifed by Contribution, and was put ino
the Management of the Bifhops and thar it was
cal’d the Military Ghest. Now can this be Fai.
aence inan Indicimeiit, or Afticn, for the moft .
nute Trefpafs, orin any Caje? Can it be imavin’d
that fo much ieirey conld be raifed amongs the .
cobites? or that fuch a Sum could be raijid, and
not gie Contithilor diftovered? Can it be Imaein’d

- o
that fuch a Sum fhould be entrifted voith ene Man ?
Or that my Lord Biflop would be that Mar, who
would have the Care and Treuble, and run the
Hazard, of fuch a Sum? T'o which it may be
added, that Steci, the only Perfon living, who by
any Perfon living s fuid to bave faid this, is now
in Cuftody, ready to be examin’d upon Oath, and
denies every IVord of i1,

As to Nepaoe’s Examinations, he fpeaks only
what Kelly told hinys and can what Adfy told
hi alieét the Bifbop? Befides, none of his 1ya-
minations are #foi Qath, or fo much as fign’d by
him; (whereas the Lxamination of Gerdmas,
that was given in Evidence againft Sir Jobi Fen-
wick, was upon Oath:) all of them appear to be
taken after be <eas in Ciofiady, under great Aprie-
veitflons and Terreis; nay, 1t appears that one of
them was taken the Day bifore be dreccird bimfe f s
And morcover, that only oie of them was read,
which was exracted out of three Lxaminations,
mark’d 4, 2, C, and fiuid to contain the Sub-
ftance.  We defire off the Three Lxaminations
may be preduced, and reads and then it will ap-
pear, whether that one contains the whole Sub-
[tance ; or whether there be not fome Things very
material omitied : And it will likewile appear, thac
there are fuch Juconfiffeicics in them, as will take
off their Credit.  For in one place he fays, he
faw Nelly make ufe of the Cyphers; and that K/l
own’d with great Freedom they were for carrying on
a Correfpondence with the Pretender and his A-
gents: and yet in another place he fays, That
Kelly never open’d himfelf as to the plot now on
foot; that indeed he had feen feveral lLetters
from Paris and other places, but they conrain’d
notling material,  So that it mult be fuppofed,
either that there was no Treafonable Correlpon-
dence carry’d on by Kelly 5 or that Nevise was nos
fo great a Confident of Kelly’s as he pretended.

Neynoe fays, he drew three Memorials; and
the laft was in December 1721, to the Repent for
five thoufand Men; that all the Memorials were
drawn by the Order of, and dictated by, one
Henry Watfonn, whom he did not know, but took
to be the late Earl Marifoal; that Hewry Watfon,
whom he took to be Ear! Marifhal, was in Eng-
Iapd all laft Spring, and that he lay with him
feveral Nights,

>Tis very extraordinary, that the Zail Alari-
fbal thould truft a merc Stranger to draw three
Memorials, and one of them for five thorjaid
Men 1o nvade the Kingdem y and that afterwards
he fhould le with him feveral Nights, and st
kitozy who he wwas,

In one of his Examinations he fays, the Heads
ol the Memoruls were given bim by Kelly and
Watfon s 1n another he fays, they were all drasos

by
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by Watfoi : And ’us obfervable, that the f-afrgb
Draught, or a Copy of any one of them, is not
produced 5 which certainly, he that intended to
curn Evidence, and fo foon after became an In-
former, would have done, if there had been any
Juch.

The Committee are pleafed in their Report,
Pag, 48. to take Notice, that Neyuoe faid, Kelly
1old Lim, that a Lord of the Council gave the Bi-
fhop Notice of his being tobe taken up, fome Days
before it happen’d ;5 and are pleafed likewife to
fay, that he afterwards confelled, (as they were
informed ) that in that, and other his IExamina-
ticns, he endeavoured all he could to create Dif-
fidence and Sufpicions among bis Muajefly’s Servants.
And what Credit can be given, after this, to
one, who had fo litilz Repard to Truth, as to fay
any Thing, tho’ never fo falfe 5 to fo wicked & Pur-
79/, as to create a Mifunderftanding among his
Majelty’s Servants? cfpecially if one confiders
how probable it 15, that the Remorfe be had upon
bis Coitfeicnce, occalion’d by the LEvidence he had
siven, and his Dread of the Shame of being
fore'd, when he came wpon bis Qath, to deny what
he had fuid when he was wot upon bis Qath, were
the Reafons of his making away with himfelf,
And we fhail call fome Witnefles, who will give
a full Account of him,

We thall call one, who but lately depos’d be-
fore your Lordflups, that Neyiee told him, he had
faid feveral Things to a great Aan, which he nei-
ther would nor could fwear withoutr being per-
jur’d, ,
[ moft humbly beg your Lordfhips Pardon, for
being {o particular in a Matter which I had
fo lately an Occafion to mention: But this is
the Hinge upon which the Weight of the whole
Charge againft the Bithop turns, and therefore
1 doubt not but your Lordfhips will excufe me.,

The nexe Charge againft my Lord Bifhop ari-
feth from three Letters, dated the 20th of April,
1722, One figned 7. foues, snnuendo the Bifhop ;
to Chivers, tinwendo Ditlon: The fecond figned
Hlington, iniendo the Bithop s to Muferave, in-
aneinds Lord Mary : The third to Tackion, innu-
endy the Pretenders and figned 1378, imuendo
the Bithop. Thefe letters are faid to be wrote
by Aelly, and dictated by the Bithop.

Now as to thefe Jetters, I beg leave to ob-
ferve there is nothing Criminal appears to be in
any of one them, But then *tis objected, that two
of the Perfons are attainted of Treafon, and are
Agents of the Pretender 3 and ’tis High- Treafon
to write to them: And the third is the Prefender
bimfelf.

Suppoling Chivers were Dillon, and Muferave
were Marr 5 yet writing to them mn private Mat-
ters, not criminal in themfelves, nor relating to
the Pretender, 1s not Treafon.

But how comes the Lord Marr to bean Agent
for the Pretender? He quitted the Prerender’s
Service many Years before 5 and from the Time
of quitting his Service, till after the Date of
thofe letters, had a Penfion from his prefent
Majefty. I believe the Counfel for the Bill, and
all Mankind, will be at a Lofs to tell by what
Law writing to one, who hath quitted the Pre-
tender’s Service fo many Years, and who hath
fubfifted ever fince by a Penfion from his Majefty,
can be an Offence,

Indeed, 1f it be proved that Tackfon is the Pre-
tender, I admit Writing to him is Treafon:

¢
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But if it be proved (as it will beyond all Difpute)
that by Fackfon neither is nor can be meant the
Pretender; and that my Lord Bifhop neither did
nor could write or diCtate any one of thefe let-
ters 3 then the whole Charge againft my Lord
Bifhop, founded upon thofe letters, falls to the
Ground.

The next Thing I would obferve, as to thofe
Jetters, is from the Report, Page 42. where the
Committee are pleas’d to obferve, that the let-
ter to Chiversis, great Partof it, out of Cypher;
which feems to allow that the other Part was 1#
Cypher. Thercfore it was very neceffary, I think,
to have printed the letters in the Cyphers and
Characlers, in which they were writfen; and alfo
as they are decypber’d : 'Then the Perfons accus’d
would have had an Opportanity of employing Men
flall’d that way, to fee if they were rightly decy-
pher’d.  This was done done in Ce/man’s Cale.

‘The French Papers, in the Anpendix, are print-
ed firft in that language, and then as they are
tranflated 5 which was not fo necefliry as Print-
ing the letters m Cypher in this Cafe: Becaufe
almoft every one underftands Liench enough to
tell, at firft Sight, whether a French letter be
rightly tranflated 5 but *tis impoflible for a Man
of the greft Skill in the Art of decyphering,
to tell, upon a fudden at the Bar, whether a let-
ter be nightly decypher’d: So that all a Man
hath in the World, 15 to depend upon the Skill and
Integrity of the Decypherers,  Nor are they in-
fallible; for the Witnefles who decypherd the
letters, admit, that there arc fome Words in
them which they could not decypher 3 and thofe
Words may give a Turn to the whole Senfe of
the letters, Nay, Mr, }7ilies faid, that one of
the Numbers he could not decypher ftoed for
two IWords: He was hkewife pleas’d to fay, it
was impaffible that the Number he could not decy-
pher could make an Alteration in the Senfe;
which 1s very extraordinary for a Man to fwear :
But if ene Word could not make an Alteration in
the Senle, furely tewo mighy,

The writing thefe letters is charged upon
Kelly; which cannot alteét my Lord Bithop, un-
lefs they were dictated by him, or written by his
Direction, or Privity 5 of which there is no Pse-
tence of Proof,  And therefore I fhall next offer
to your Lordfhips fome Oblfervations upon the
Arguments and Circumflances alleged to fuppore
this Charge.

It 1s obferved in the Report, that the Perfon
who wrote thefe letters, {peaks of himfelf as
being in i/l Health, i greal Paiz, under fome fad
and melancholy Circumflances, which he expeéts
will foon blow over; and from thence *tis in-
fer’d it muft be the Bithop, becaufe his 7ife was
then ill, and died tn ix Days after; and thar he
himfelf was at that Time affiicted with the Gont.
One of the Gentlemen, who was Counfel for the
the Bill, {aid, Thele were Circumftances, that
did not happen to auy e Mex in the World at
that Time: And give me leave to inltance one
other Circumitance, which, I believe, did not
happen to any one Man 1n the World ; which is,
writing a Letier of Politicks, when bis Wife lay a
Dying. |

Why thefe Circumftances muft neceflarily in-
tend the Bifhop, more than any other Perfon that
was fick, and under Aisfertunes, I cannot appre-
hend. ‘That#l Health mult neceflarily imply the
Gaut 3 and that ic mult be ntended, that #m Aaxn
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had the Gout the 20th of April, but the Bifbop 3
that melancholy Circumftances neceffarily imply a
Man’s Wife being fick or dying 3 and that no Man
had 2 Wife fick or dying, but the Bifbop; is, in
my humble Apprehenlion, a new way of arguing.

Another way of proving thefe letters to be
wrote by the Bifhop, is by the Names and Fi-
gures fubfcribed.  For onc letter 1s fubfcribed,
Z. fones, and another letter is fubfcribed, 7.
Hgton : And the Report obferves, that where-
ever Fones and Hlmgton are named, the Bifhop 1s
to be underftood. But why the Bifhop is to be
underftood by thofe Names, u#on conflat 3 nor is
there any Pretence of Evidence,  And 1f we fhew
(as we infallibly fhall) that by thofe Names the
Bithop could not be meant, and that he conld not
wrile, or diffate thofe Letters 5 then the Inferences
againft the Bifhop from thofe Letters, and from the
fubfequent Correfpondence under thofe Names, be-
come of no Force or Weight.

A Third letter 15 fubferib’d, 127835 which
the Decypherers fay denotes a Perfon, whofe pro-
per Name begins with an R. And the Report
1s pleas’d to infer, that # mnft be the Bifhop of
Rocbefler, Now why 1378 denotes a Perfon,
whofe Name begins wich an R, the Decypherers
only know: And we are as much at a Lofs to
know, why by a Name beginning with R, muft
be intended the Bithop of Rocheffer. If that
Number appear’d to denote a2 Name beginning
with &, and if no Name began with that letter
but the Bithop of Rochefler’s 5 there would then,
I confefs, be fome Weight in the Obfervation,

That Foues and Ulington are not the fame Per-
fsi, appears from the letter of the roth of May,
from Hatfield to Howwel y where, within the Com-
pafs of fwo Lines, they ave diftinguifbed, For in
one Line he faith, Foues promifeth to be a good
Cultomer ; and in the next Line but one he fith,
{tlington is gone in the Country 3 which phinly
fhews them to be diftinét Perfons. Belides, in
the Papers mention’d «oncerning the Duke of
Norfolk, his Grace is feveral rimes denoted by the
Name of Fones: In Layer’s litt, Sir William Ellis
1s defcribed by that Name; and in Plunkes’s lift
Foues ftands for the Germans.

The Evidence to prove Fones and Ilington to
denote the Bifhop, and the Intimacy between the
Bithop and Kelly, is the Prefent of 2 Dog called
Harlequin,

The Evidence ftands thus.——Rep, 40, L. 35,
“ Hatheld, who is fuppofed to be Kelly, in his
¢ letter of the zoth of Ap#il to Howel, who is

[

fuppofed to be Dillei’s Secretary, writes thus.
Mrs. Fones died laft Week 5 pray prefent my
Refpects to Mr, Mufgrave (meaning Marr)
“.and let him know, I received the Prefent fent
“ by the young lady ; that he had a leg broken
“ in the Journey : Hlowever I will take all the
¢ Care imaginable of him; and inform Mr., Fones
“ of it, 1o whom I know any thing from that
¢ Quarter will be very acceprable.

Hatfield, in his letter to Mufprave of the th
of May 1722, fayss ¢ Murs. Hlington 15 In great
¢ I'nibulation for poor Harleguin : However his
¢ Obligations to the lady are as great, as if he

¢ had come fafe.
From thele letters ’tis inferr’d, that by fones

and [llington the Bifhop 1s meant ; and that a young
Jady {ent the Dog to Kelly as a Prefent tor the
Bifhop: And ’tis urged, that Mrs. Barnes m her

Lxamination of the 23d of May, fays, T'he Dog

L

104. Proceedings againft Bifbop Atterbury, o G. 1

was not defign’d for her, but for the Bithop of
Rochefler : "That Kelly told her, the Dog was fur
the Bifhop; and that Kelly promifed to ger the
Dog for her from the Bifhop, in cafe it did ng:

recover 1ts lamenefs.

It is admitted, that Mr. Aelly brought fuch »
Dog from France; that Mrs. Barues had it; and
that its leg was broken: But that it was de-
fign'd for the Bifhop, or that the Bifhop ever had,
or faw it, there 1s no Pretence of Prorfs and my
lord Bifhop utterly denics its and Mr. K/ly hatpy
folemnly deny’d it to your lordfhips: And in-
ftead of its being a Prefent from a young ladv
to the Bithop, Mr. Kd/ly fays he bought it of 3
Surgeon at Paris, to give it to Mrs. Barues.

There i1s one Expreflion in the leiter of the
7th of May, which is remarkable; and, in my
humble Opinion, enervates and deftroys the
Force of all thofe letters relating to the Dog -
For it was written four or five Days aflei the Bi-
Shop’s Lady was bury'd 5 and it fays, ¢ Mrs, [lling-
¢ Jon 15 1n great Tribulation for poor Iarlequin?
Mr, Kelly was fuppoled to write that letter,
and was fuppofed to be a Friend of the Bifhop’s;
and could a Friend, could any Man of Comiisi;
oenfe, be guilty of fuch a foolifh and widionicns
Expreflion? Could any Man fay of one of my
lord Bifbop’s Charafler, who was in the atmosd
Affalion for bis Lady, that he was 1n greal Tribu-
lation for the breaking of @ Dgg’s Leg 2 *Tis evi-
dent, he who wrote that letter, did ust kiow the
Bithop’s melancholy Circumftairces: Tis likewife
well known, that the Bifhop sucver lved a Deg,
nor ever bad one,

The next Method of proving Letiers upon the
Bifhop, is by Similitude and Comparifen of Hands
not by comparing any Paper written by bim with
any other IWriting 5 but by preduciig a letter fup-
pos’d to be wwritten by Mr, Kelly in Auguft, and by
proving that the three Letters written in April,
were opei’d and copy’d, and fent. forward s and that
thofe Letters were of the fame Hand wich that pro-

diced,

It was to be hoped, that, fince Mr. Sidiey’s
Cale, the Evidence by Similitude of Hands in cri-
minal Profecutions would never have been offer’d :
He was convicted upon firch Lvidence, and for
that Reafon his Attatuder was revers’d in Parlias
ment.  And therefore, I humbly hope your lord-
fhips will not in your Legiflative Capacity admit
that to be Evidence in #hi; Cafe, which in ¢he

Jame Capacity you were pleas’d to condemn 1n Mr,

Sidney’s,

In 1695, Crofby was indifted for writing trea-
fonable letters; and the Evidence was Simili-
tude of Hands: Which LEvidence was difallowed
by the Chief Jultice £lt, and Croffy was ac-

quitted,
In Francia’s Cafe, my lord Chief Baron Bury

declared Similitude of Ilands to be sio Zvidence
And 1f it was not admitted in thefe Cales, where
Papers, were produced, and proved to be of their owa
Hand-woriting, and the Papers with which they were
charged were produced, and compared with thofe
other Papers; we prefume, your lordfhips will
not allow it in ¢his Cale, where it is carry’d far-
ther than ever 1t was attempted before,

The Proof, as to this Point, ftands thus.
w1 hree Clerks of the Poft-Office {wear, that the
2oth of April 1720, thefp thice letters were
open’d 3 that they took Copies of them, and

feal’d them up again, and lent them forward ;
that
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that four Months after, another Letler came to the
Office, which was ftopp’d: That is produc’d ;
and they all {wear, they _behevq the three Letiers
were the fame Hand-writing with the Letter pro-
duc’d. Now that Men, who #ever fow a Hand
but once, and thro® whofe Hands /o many letters
pafs in a Month, fhould be able to fwear, that
three letcers, which were {ent in April, 1420,
were of the fame Hand-writing with a Jetter
which was ftopp’d four Months after, is ftrange
and incredible.

I beg leave farther to obferve, that the Clerks
of the Poft-Office own they did not compare the
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¢ on the r1th of Fune, Kelly fends his Friends at
¢ Paris an Account of his late Misfortunes;
¢ and after complaining of the Neglect In not
¢ bailing him out fooner, fays, your Old
< Friend Rig, indeed, offer’d all that could be
¢« expelted from the poor Man;” and infer,
““ That by Rig 1s meant the bifhop of Ro-
¢ chefter,

Can it be imagined, that Kelly would call the
bithop Gerrard’s old Friend 5 who, ’tis not pre-
tended, ever knew him, or fasy him? and if poor
Man be taken by way of Centempts can it be
imagined that Mr. Aelly, a Gentleman of that

Copies of the three letters with the Originals, good Senfe and Breeding, would ufe fuch an Ex-
And was ever a Copy allowed to be read, un. prefon of my lord bifhop? If thefe Words are

lefs the Perfon who produc’d it fwore that he
compared it with the Original, and that *cwas a
true Copy?

It i1s remarkable, that Clark, one of the Poft-
Office, faid, It was impofible to write a Hand,
that had any Refemblance to thofe letters; but
yet, he faid, the Figures bore a Similicude to the
Hand-writiizg : So that one Hand cannot be like
aiother 5 but Figures may be like a Hand-writing,

It is alfo obfervable, that the letter produc’d
is proved to be Kelfy’s Hand-writing, only by
Tlnichins the Meffenger 3 who fays he had him in
his Cuftody a Week, and faw him write feveral
letters 3 and by Aalone, who proves Mr. Kelly’s
Hand by a Superfcription 1n French, and yet
owns he camna? read French: Whereas, we fhall
prove by three pofitive Witneffés, that this is not
his Hand. Befides, they might have produced
the letter which he wrote to my Lord Town/fbend,
which is admi‘ted to be his Hand.

We fhall likewife prove by feveral Witnefles,
That at the Time when the three letters are foid
to be written, the Bifhop was at Bromley, and fo
Jame with the Gout, that he could not fir Hand
or Loot 3 that his Lady was dying; that #o Perfon
was adinitied to himy but two or three Servants;
and that Mr. Kelly was wot at Bromley at that
time, nor for thice or four Mouths before, or afler.
And therefore ’tis impofiible thofe leteers fhould
be written, or dictated, by the Bifhop,

The Evidence of 7eod the Coachman, confirms
*this. For he fwore, that he never faw Mr, Kelly,
till he was carry’d to fee him i the Tower 3 and
that Aelly was not at Bremley; thatro Stranger
was at Bromley {rom the 12th of April till the
26th, wien the Bithop’s Lady died 5 and that he
ik have kigwon 1, if there had; that the Bifhop

taken 1n the literal Senfe, ’tis as improbable 5 for
the bifhop was not taken for a poor Man: Be-
{ides, how could he, who had 200,000/ Con-
tribution-Money, and had the Command of the-
Military Chest, be faid to be poor 2 And I dare
fay, there is nobody but believes, that if my
lord bifhop would have intermeddled on Mr.
Kelly’s behalf, he had Intereft enough to procure
whatever bail Kelly wanted: And therefore [

apprehend, that Kig cannot be intended to be the
bifhop.

Indeed, no Credit can be given to Cant- Names,
for the fume Names are us’d for feveral Perfous:
As Laws in Plunket’s Cypher ftands for Marr
and 1n the Cypher found on Dennis Kelly, it fig-
nhes Mr. Cafar.  Hawkfby in Plunker’s Cypher,
ftands for King George: And in the Report 62,
there are Compliments from the Piretender and
his Sponfe to Hawkfby ; which, I prefume, they
did not mean for his Majefty.  Fones is uled ma-
ny times for the Duke of Norfolk, It is ufed for
Sir William Ellisy and it 1s alfo ufed for the
Germans 5 as I before obferv'd,

That Fackfon cannot mean the Pretender, is
plain. App. E. 30. A Poftlcript in the letter
from Quitwel] to Vernon fays, ¢« Mr, Chivers ad-
¢« vifes, that the Money you mention, in Clinton’s
¢«« Hands, fhould be equally divided between
«¢ Medley (meaning, the late Duke of Ormond) and
¢ Facxfon, meaning the Pretender,” Now would
any one devoted to the Pretender’s Intereft, put
Ormond betore the Pretender? Fackfon is put for
the Pretender only in Plunket’s Lift; and yet
tis obfervable, that Pluukes in all his Correfpon-
dence never calls him Jackfoir, but Fofepb, or
Fephfon: And in the voluminous Correfpondence
charged on Kelly, he i1s not once called Fack-

never feit the Coach for Kelly, or any other Perfon fon s but the ufual Names are Fepbfor and

n Berry-flrect, or any Place near Pall-Mall, So
that by this, the Examinations of Efizabeth Levet
and Neyioe are quite deflroyed.

Jut ’tis objeted, that a Man might pur his
Horfe at an Jun, and come to fee the Bifhop,
and Wocd not know i, Canitbe imagined, that
Kelly, who 1s fuppofed to be {o particular a
Friend of the Bilop’s, would leave his Horfe at
an fur:¢ But we fhall examine other Witneffes to
Lis,

o was objelted, dhat on the 1cth of Faie the
Bells rang, and the Servants had Rofes.  Bue it
appears, moft of them were 7! Rofes: Andif
it thoukd ke criminal to ring the Bells on the
toth of Fuie, we fhall fhew that the Biflop
kitco nothing of the Ringing of the Bedls, or of
the Rofes.,

In the Report, Page 50. the Committee of the

Commons are pleated to take Notice; < That
-\ QL. "II'T.Il

Fofeph.

As for the letter to Dubors, 1t feemed at firfk
to be a letter written from Framce TO the bi-
fhop, by the Name of Dubeis; and after a
Month’s time they find it to be a letter written
BY the bithop. It fos /W riting a letter, and
not feuding it, can be no Offence, But how comes
the bifhop to keep that letter feal’d, which he
had written fever Moiths before? The Writer of
that letter owns, he hed receiv’d one from Du-
bois two Months before, by Mr. Febufon 5 which
was the Name Kelly went by: And ’us very
{trange, that the bithop fhould be fo weak, as
to'mention the Name of the very Perfon, who,
'tis fuid, ufed to write his letters, and by whom
he was fuppos’d to carry on his Correlpondence.
If it be prefum’d that He wrote this letters it
muit alfo be prefuw?’d, be swas ont of bis Senfes
when he dud it

P PP That
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That letter was not figned, and was dated
the 16th of Dec, but no Year; tho’ they have
put the Year 1721 to it. For a Month together
they never thought the letter to Dubois to bé
the bifhop’s Hand ; tho’ they had feveral of his
letters.  As to the Obfervation made by one of
the Gentlemen, that the letter to Dubois was {eal-
ed by a particular Seal, and not the Seal with which
he feal’d fuch letters, as He intended all 1he
World fhould fee; that Gentleman would do well
to let us know, <what letters were written b

Y
the bifhop, which he intended all the World
fhould fee.

That /6 many letters were written before 1712,
and fo few fince, was occalioned by bis lord-
fhip’s great Correlpondence about Matters of
Learning at that Time, and his being from that
Time often afflitted with the Gout, {o that he
could not write many letters, and confequently
receiv’d but few. Befides, He was made bifhop in
1713, and Dean of WWeftminfler 5 fo had not Time
to write much himfelf, but kept a Secretary.

As the Matters before mention’d to be charg’d
agamn{t my lord bithop, arofe from letters fup-
pofed to be written &y him ; I fhall next confider
the Charge againft Him, which arifes from let-
ters fuppofed to be written fo Him.

There are Two Letters mention’d in the Report
as written to Him ; one of the 11th by Muifield,
interpreted to be lord Marr, wrote to flington s
the other of the 25th of Fuly from Dighy, inter-
preted Dillon, to Mrs, Wefton,

Now I would obferve, That it 1s not pretend-
ed, that eithier of thofe letters was ever receiv’d
by the bithop; fo confequently muft be inter-
cepted: ‘Therefore it would have been proper,
to have produced the Letters, and to have prov’d
the Hands,

As to the letter from AMatfield, ’tis only a
Compliment of Condolence: And °tis infere’d that
it must be the Bifhop, becaufe his Lady died a lit-
tle before. The letter fays, ¢ We muft fubmit
<¢ with Refignation, to what the juft and great
¢ God thinks fit to order; but you know fuch
¢ Things fo much better than I do, that I will
¢ not trouble you with faying any more upon it,"
From thefe laft Words it is infer’d, That this
letter was written to a Clergyman, and confequent-
ly the Bifhop.

What Weight this way of Reafoning will have
with your lordfhips in c¢riminal Profecutions, is
humbly fubmitted : Bur it muft be obferv’d, That
this letter is faid to be an Anfwer to the let-
ter, faid to be written the 20th of April to Mujf-
grave. And as we have fhew’d, that it was
impoffible the bifhop fhould write or didtate
cither of the letters of the 20th of April, the

Anfwer ouft fall with the letter. But from

hence the Obfervation is natural, and undenia-
bly trues; that if Foues; who wrote the letter

to Mufgrave of the 20th of April, could not be
the Bifbop 5 and Hlington, to whom Mbatfield wrote,
be the fame as fowes; then neither oncs nor
Hliugton can denote the Bifhop.,

As to the letter from Dighy to Mrs, Weflon,
who is interpreted the bifhop; 1t was written
the 25th of Fuly, N. §. wherein Dighy fays,
¢¢ I cannot on any reafonable Grounds complain
¢ of your Silence, becaufe I am inform’d of the
¢ Situation of your Health, and the Concern
““ your Family are in, by Bankrupts, and Law-
‘¢ Suirs,”
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It muft be obferv’d, that on the 7th of Fu/y
O.S. G. 7. in his letter to Dighy fays, ¢«
-faw Mrs, Weflon yefterday; fhe never wag
‘“ better in her Life than now.” It is ftrange,
that Dighy the Week following fhould take No.
tice of the ill Situation of Mrs. 77eflon’s Health,
*T'1s plain both thefe letters can’t be Genuine,
and therefore no Credit can be given to fuch g

Correfpondence.

One Way of fixing the intercepted Corre-
{pondence, and the Cant-Nanies mentioned there-
in, upon the bifhop, is, by the Coincidence of Times,
and other Circumflances; as of his lordfhip be.
ing in Town, and ont of Town: And there are
feveral Miftakes in them. For in Halfield’s let-
ter to Mufgrave of the 7th of May, he fays, Mr,
Fones is come to Town ouly for a Day: If that be
to be underftood of the bithop, it is not true ;
for he came to Town the 5th of May, and did
not go out of Town ull the 1oth,

In the letter from I H. to Dixwell, of the
18th of fune, *tis faid, ¢ Mr. I, Rig, and Rep,
¢ are I hear in the Country.” And ’tis faid, by
Rig is meant the bifhop: Which cannot be, for
the bithop was then in Town. So in a letter to
Maifounenve, of the 1gth of Fuly, tis faid, ¢ Rip
¢ 15 in the Country.” Whereas the bifhop was
then in Town., This is the more obfervable;
becaufe the Report, taking Notice of the bithop's
being ill of the Gont, fays, Page 41. ¢ This Par-
¢ ticularity, asalfo feveral others, which will be
¢ taken notice of as to the bifhop’s being in Town,
¢ or in the Country, at the refpettive Times men-
¢ tion’d in the intercepted letters, have been care-
¢ fully inquir’d into.” And in the next Paragraph,
the Report, taking notice of the letter to Adny/-
grave of the 7th of May, which fays Mrs. Fones is
come to Town, fays, ¢ This agrees with the In-
¢ quiry.” And yet it will plainly appear, that there
are fuch Miftakes, as to thofe Times, as I have
before mention’d,

I hope I may have leave to obferve, that thefe
Miftakes efcaped the Obfervation ot the FHonou-
rable Committee of the Houfe of Commons; and
that tho’ the letter of the yth of May, In the
Appendix, fays, * Mrs. Fones is come to Town
¢ only for a Days’ yet in the Report, the Words
only fer a Day are left out,

All the Circumftances before mention’d are
made ufe of to fix the Names of Jones and flling-
ton upon my lord bifhop; and therefore the
next Paragraph but one in the Report s very ob-
fervable : Which is this.

¢ Thefe feveral Circumftances, joined to Nev-
¢ noe’s Declaration, that Kelfy had told him, the
¢ bifhop went fometimes by the Name of Fone,
¢ and that Carfe had told him, the bifhop went
¢ by the Name of Hingten, fhew, that where-
¢ ever Fones and Hlingion ave pamed in Acllv’s
¢ Correfpondence, the bifhop of Rociefier 1s 1o
¢ be underftood by thofe Names)’

So that the whole Proof of the Correfpondence,
charged to be carry’d on by my lord biflicp un-
der the Names of Fones and Ilingten, is refolv’d
into this; that Neywee DecrarEp that Ay
and Carte Torp Hin the bithop went by thole
Names,

I befeech your lordfhips, Is this Pragf/? Is
this Evidence fufficient to deprive a Reverend
Prelate of all his Ecclefiaflical Preferments?

And to fend hum into perpetual Banifhnient ? ll)o
the
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she Lives and Liberties of Englifbmen ftand updn  other Inftances, -you proceed accarding to the
fo weak a Foundation? If they do, 1 ptefume Rulesof Law: As in Bills for enabling perfonsto
to fay they are very precarious, and the moft inmo-  fell, or fettle Eftates; or for makig Rivers navi-

cent Man alive cannot fay he 1s fafe,

I beg your Lordfhips Indulgence to obferve
tirther, that this heavy Charge againft my Lord
Bifhop is fupported only by Innuendos: And with

what an Eye Innuendos have been always look’d

apon in criminal Cafes, many Inftances may be
oiven.

“I fhall trouble your Lordfhips but with one 5
which is full to this Purpofe, and of the greateft
Authority : I mean the Refolution of your Lord-
fhips in the Cafe of Sic Samuel Barnardifton in
1683, He was profecuted for writing letters,
alledged to be feditions, and highly refietting on
the Government, and the publick Juftice of the
Nation; and was found guilty, and fined 10000/
He brought 2 writ of Error in this moft Honour-
able Houfe, and your Lordfhips were pleas’d to
reverfe that Judgment ; for that the Information
being grounded on Lelters, which in themfelves
were not criminal, but made o by Innuendos, your
Lordfhips were pleafed to declare, that Innuendos
and forced Conftruitions ought not to be allow’d;
for all Accufations thould be plain, and the Crimes
afcertain’d,

Now if it can be fuppos’d, without any Evi-
dence, that my Lord Bifhop wrote the letters
charged to be written by him; even then this
Cafe is the fame with Sir Samuel Barnardifton’s.
For the letters are not ¢riminal in themfelves; nor
can be made fo but by Junuendos, and firain'd,
forc’d Confiructions. Nay, 1 prefume to fay, there
is notone Part of the Charge but fubfifts purely by
Innnendos, and firain’d Confruttions.

[ will trouble your Lordfhips with inftancing
only owe letter; which is that of the 20th of
April, written to Mr. Jackfon, and {ubfcribed 1378,
With the Tmmendos it is thus, 1378, Innuendo
a perfon whofe proper Name begins with an R,
Innuendo the Bithop of Rochefter, did write to Mr.
Fackfon, Inmmuendo the Pretender; that, notwith-
ftanding this Opportunity, Iniuendo an Opportu-
nity of raifing a Rebellion in England at the Time
of Elections of Members of Parliament, had elapf-
ed s I, Junuends the Bifbop, agree with you, Ji-
nuendo the Pretender, that another, Innuendo ano-
ther Opportunity of raifiug a Rebellion in England,
may offer before the end of the Year, Inunendo
at the breaking up of the Camp. Your Lordfhips
will pleale to obferve what a Superfetation of Inny-
endos (if 1 may {o fay) there muft be to fupport

this Charge 3 and without Jnnyendos no Part of

the Charge againft the Bifthop can be maintain’d:
And therefore I humbly hope that the fame Rea-
fons which induced your Lordfhips to reverfe the
Judgment againt Siv Samuel Barunardifion, will
prevatl upon you to reject this Bill.

To what 1 have objected, I imagine it will be
anfwered, That your Lordfhips are now aing
in your Legiflative Capacity; and that in your
legiflative Capacity you are not bound by the
Forms of Latw : But I humbly fubmit it, whether
you will not think fit to proczed according to
tl;_{’{ Rules of law, tho’ not according to the Forms
of It

Mens Lives, and Properties, are tobe try’d and
determin’d fecundim Allegata €8 Probata 5 and the
Proof in fuch Cafes muft be legal Proof. And I
apprehend with great Deference, that when your
Lordfhips proceed in your Legiflative Capacity in

Lo

gable. If the Title or Property of any Perfon
come in queltion, your Lordfhips are pleafed to
hold the parties wo friél legal Preof: And why
not in Bills of Attainder ¢ Are Bills of Attainder
(whereby Mens Lives are forfeited, their Efates
confifcated, their Blood corrupiéd, and their Fa-
milies undone) of lefs moment than Bills to ena-
ble Perfons to fettle their Eftates for the benefit
of their Families? Ihumbly apprehend that your
Legiflative and Judicial Capacities are here fo uni-
led, that they cammot be feparated, For a Bill of
Attainder 1s a Condemuation by Parliament ; and
your Lordfhips always hear and judge whether a
Party be Guilty, before you condemn him, Will
you then be pleafed to judge, and determine up-
on lefs Proof in one Cafe than 1n anotheér? Can it
be conceived that your Lordfhips will not aét by
the fame Rule in both your Capacities? or that
you will not have an equal Tendernefs and Regard
for the Lives, Liberties, and Eftates of the Subjeét
in ¢ne Capacity, as In the other 2

When a Man flies from Fuftice, he gives Tudg-
ment agatnft bimfelf; and when a Perfon accufed
doth by corrupt or indireét Means conceal or con-
vey away the Witneffes againft him, then be is
the Caufe, why frict and legal Proof cannot be
had: And that may be a Reafon, why lefs
Proof fbould be admitted, Butin Cafes not attend-
ed with eitker of thefe Circumftances, to fay that
l¢fs than legal Proof is fufficient for a Bill of Altain-
der, is to affirm that PrivaTe Oprinion
alone, without Proof, is a fufficient Foundation to
pals a Bill of Attainder,  And how harfhly that
would found in the Ears of Englifhmen, 1s humbly
fubmitted to your Lordfhips,

My Lords, By our Law a Fudge cannot go
according to his own private Opinion 3 but muft
be govern’d by the Evidence given before him in
Court., For the Ruleis, Ni refert, quod notum fit
Fudiciy fi non notum fit in Forma Fudicii,  And it
Mens Rights and liberties were to be deter-
min’d by private Opinions how precarions would
the Lives and Eftates of Englifbmen be? 'T'he moft
innocent Man could not be fafe; the wifeft Man
could not forefee, where it would end; and Kng-
land muft no longer boalt of the Ixcellency of

her Conftitution.

It is 2 Rule, both in Law and Reafon, that
Nemo bis puniri debet pro codem Delicto: And yet
that may happen to be the Bifhop's Cafe, Yor
the Charge in the Bill is gencral s intending to raife
a Rebellion, and holding treafonable Correfpondence
in order to bring in foreign Forces: But there is
no particnlar Fuaét charged upon him. Now ifhe
fhould be indifled for either of thofe Species of
Treafon; and particular Quert-Afis of fuch Trea-
fon thould be alledg’d, as buying Arms, and
liting Men for the Pretender, and the Overt- Adts
fhould be proved by twa Witneffes; he might be
condemi’d and executed for it For he could not

plead this Bill in Bar to fuch Indiment 5 becaufe

the Indiétment would not be for the fame Falls,
there being #o particular oncs charged 1n che Bill,
And yet it may happen (as I faid) that my Lord
Bithop may be mdicted and try’d for the Treafon
mention’d in this Bill: Asin the Cafe of Hump-
dein and  Ieizharris, which 1 lately mention’d,
For Mr. Hampden was try'd for mecting and
confulting to mife a Rebellion, was fined

400c0/,
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qooco/, and was afterwards tried for High-
Treafon for the fame Fact: And tho’ he infifted
on his having been try’d for the fame Fact, and
defired to plead it; yet the Court would not al-
low it. And in Fitzharris's Cafe, he was indilt-
ed for High- Treafon, and pleaded an Impeach-
ment 3 and averr’d, it was for the fame Fadt.
But the Plea was overruled : For there being no
particular Article, the Averment could not be
fupported ; becaufe he could not aver any thing
that was out of Record.

I humbly hope your Lordfhips will excufe me
for taking up fo much of your Time. But the
Multifarioufirefs of the Matters of which the Accu-
fation confilts, and the Weight of the Subjett,
drew meintoit. I humbly thank your Lordthips
for your great Indulgence and Patience in hear-
ing me: And if, asa Lawyer, thro® my Zeal for
my Client’s Service, or, as an Luglifhman, affert-
ing thofe Laws which Lapprehend are the Security
of Britify Liberties, 1 have let drop any Expreffion,
which may be thought improper ; I molt humbly
beg your Lordthips Pardon. And if there be a
difierence between your Lepiflative and Fudicial
Capacity; I fubmit it, whether your Lordfhips
will be pleafed to give that Judgment in your Le-
aiflative Capacity, which the Counfel for the Bill
do, in my Apprehenfion, admit you could not
give in your Judicial. And therefore, I hope
your Lordfhips will be pleafed to reject this Bill,

Mr. Wynne (his Lordfhip’s other Counfel) fpake

nexe,

May it pleafe your Lordfbips,

AM of Counfel for this Reverend Prelate:
I and however unneceffary 1 know Apologies
to be before your Lordfhips, who are always
ready to hear what the youngeft and moft unex-
perienc’d Perfon has to offer ; yet it becomes me
to fay fomething for my firlt Appearance at your
Lordthips Bar, in a Matter of the laft Confe-
quence; and it was the Defire of this Reverend
Prelate, rather to make his Defence by fuch
weak Hands as mine, as if he was perfuaded,
that his Caufe needed not the Afliftance of Art
or Experience, in order to move the Paffions,
or to impofe upon the Reafon of his Hearers;
which he knows to be but an impotent Help to
Perfuafion, in comparifon of Truth and Innocen-
cy. He appears before thofe, who (he hopes)
will regard plain Fadts and pofitive Law; and
Trath, notwithflanding all “the Difadvantages
of an unfkuful Pleader, will, he hopes, at laft
prevail.,

For my own part, fince your Lordfhips have
aflign’d me for his Counfel, I fhall be under no
Apprehenfions of Danger or Difpleafure in per-
forming my Duty to him, in humbly offering
cvery thing I think neceffary for his juft Defence:
and 1 will not doubt, but I thall be fully and
favourably heard.  And tho® it is his Lordfhip’s
Mistortune to be already pre-judg’d in unother
Place, and to be condemn’d withoutr Doors, by
lome few vulgar mifled Apprehenfions; yet he
hopes better Things of you, my Lords: He does
not doubt, but that your Lordfhips, who in Mat-
ters of lefs Importance proceed with Calmnefs,
Juttice and Prudence, will be careful not to de-
viate from thofe Meafures in a Matter which
demands the greateft Caution and Deliberation -
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For it is the Cafe, the Reputation, the Liberty
the Fortune, and (I was going to fay) the L.if;
of a moft learned Prelate; becaule fome Cir-
cumitances of this Bill are fo cruel and extreme
that 1t 1s lictle better than if it had affeGed Lilé
itfelf,

Every one that isa Friend to this Bill, mpft
avow, that it is not to be offer’d without an cvi.
dent and cogent Necellity. Bur, I hope, my
Lords, tho’ the Grounds and Suzgeflions of i
were true, and duly proved, yet that there is no
fuch Neceffity. :

In order to difcover whether there be any fuch
Neceflity or not, I fhall confider the ¥nd propo-
fed by this Bill, and then weigh the Means where-
by ’tis hoped to attain that End, and whetlcr
this Bill be a Means neccflary or convenient to
attain it

The End, I hope, is the Sccurity of the Govers-
ment, and the Execution of Juflice, and it ought
to be purfued by all regular and lawful Means;
and therefore, before I fpeak particularly to the
Crimes fuppofed in this Bill, or the Proofs whicl
have been offer’d to make them out, [ (hall beg
leave to fay fomething as to the Manner and Me.
thod of this Proceeding, Not that I thall prefume
to queftion your Lordfhips Power in fuch Cafes:
But, as on the one hand we muft admit your
Lordfhips may, and have in fome Cafes exerted
your legiflative Capacity, in declaring That 2
Crime which was not fo belore, or by inflicting
particular or extraordinary Punifhmcnt on com-
mon and ordinary Crimes; yet, on the other
hand, all that is done, T hope Tam at Liberty
freely to reprefent the Inconveniency, the In-

juftice, and the Imprudence of making fuch a

Declaration, or of pafling fuch a Law, in the
Cale now before you. It it fhould become 2
Law, his Lordfhip muft difpute it no longer, bug
fubmit to it as juft, whatever Iardthips he may,
In the Retirement of his own Heart, conceive
introduced upon him by it But, thanks v o
God, thisis yet no Law, and that I am ar full
Liberty to reprefent the Injuftice and the Unre: -
fonablenefs of this Bill 5 and to fay, this is not «
proper Occalion that needs or calls upon your
Lordfhips to exert your legiflative Power,

I might here enlarge upon the Injuftice of all
Laws made ex poff faéfo, and for one particular
Cafe or Perfon, and no others chat thev are
againft the Common Law, and the Common
Right which every one is entitlid to, in the
Place or Community where he lives; becaufe
Laws, in their Nature, ought tohe Rules for the
ceneral Order, and Good ol Socicty; and Na-
tural Juftice would furely i all fuch Cafes fiop
the Precipitancy of your Lordfips Refolution,
by this Queftion; Againft what Liw harh he
tranfgrefs’d 2 If he hath tranforefs’d any publick
known Law, he is undoubtedly fubyelt to under-
oo the Pains or Penaltics naéted by i, wihin
the Proof is duly and fully made which thar Luw
requires.  But 1f there 15 no fuch Law ver in
being, or if there 15 no fuch Preotf as that Law
requires to {uppofe bim guity, witl your Lord-
fhips mntroduce a new Law, or a new Sort of
Proot to muake him fo? If thefe Methods ere to
he talken, the moll innocent NMan is rot fit'e, and
the wilet Man cannot judge what 1s an Qfience,
or in what Degree 5 what Preol is neceliary for
hs Defence, or bow bie 15 to be o Andm
vain dees the Legiflaure every Scfion provide

Iaws,
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Laws, if a particular Law ora particular Proof
is {4l to be made for every particular Purpofe,
not only contrary to the Tenor of all the former ;
but fuch as is not to be a Rule or Law in any
other future Cafe whatfoever,

Thus much Tam fure may be jultly urged in
any Place of Judicature in the World, aganft all
fuch Laws in general; but much more as we are
Lrgtifbmen, as we have Laws, which my Lord
Bacon calls wile and juft, that give to God, that
aive to Cefar, that give the Subject, that which
elongeth to them. WNot like thofe of other
Countries, impoled upon the Subj:¢t at the Will
of the Drince, betore Probation or Trial, whe-
ther they are fitand convenient for the Genius of
the Peoples nor the Production of one Man, or
of onc Parlixment in any one Age, but the Wif-
dom and Fxperience of many Generations.

And T am fure one of the greatelt Excellencies
of this Law, beyond that of other Nations, has
been abways efteemed the common and ordinary
Method of Trial, It has been always accounted
the Birth-right of an Lxglifh Subjet to be try’d
per Pares, according to the known Courle of the
Law,

And therefore, the better to fhew the Diffe-
rence, and toevince the Hardfhip of this extraor-
dinary Proceeding, 1 thall a little conflider the
Nature of the ordinary Trial; and tho’ I mighe
do this in the Language of Alazia Charta, and of
many enunent angient Writers of the Law, I ra-
ther chule my Lord Chief Jullice Hales, that
oreat and good Man, whole happy Moderation
between the Prerogatves of the Crown, and the
juit Laberties of the Subject, can never be remems-
b=1’d by Poftenity, withour the deepeft Honour,
He fays * it is the belt Trial in the World, and
one ot the firlt Principals upon which our Confti.
tution 1s cre¢ted,  Here a Man has a legal Ex-
ception to any one of his Triers, if they haveany
Dependance upon either of the Parties, are pre-
poffels’d or prejudiced before they hear the Evi-
dence. Al the Evidence 1s given openly, in the
Prefence of the Judge, Jury, Counfel, and Par-
ties 5 not mprivate, before a Commiffioner or a
Clerk, (s 1n Chancery, or by the Civil Law)
where citentimes 2 Witnels delivers that, which
tic will bealthamed ro teftify ore teins, and where-
in a crafty Cleric will oftentimes make a Witnefs
tpeak wnat he really never meant, by drefling up
his Bvidence in his own Terms, Phrafes, and
Expreffions.  Or a Man may depofe in Writing,
what the Fear of being falfified, or perhapsa bet-
ter Recollection would not let him adhere to in
open Court, where he has an Opportunity to cor-
rect, amend, or explain his Teltimony,

Befides this, (fays that learned Judge) a Jury
mult ail agree in their Verdict, and are nor to be
concluded by 8 Majorityy and therefore, tho”
tome Cales, the Law don’c pofitively require two,
por one Witnefs, wiva woces; yet the Credit of a
Verdict ssoreat, where twelve Men on their Oaths
wmmoufly agree.

The Counfel on the other Side may be ape to
reply upon me, with the frequent Abufes and
Corruptions of Juries, My Lords, I do agree,
that may happen to be the Cafe s or it may hap-
pen that one wore knowing or over-bearing Man
amonyg them, may fometimes govern all the reft,
But, it the fame may happen, and often does in
every Jociety or Number of Men, and the beft

- ~
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regulated Bodies in the World, furely that can
never be a Reafon to deprive a Man of his com-
mon Right, and to lay afide a moft valuable In-
{titution. | - S

I am afraid, my Lords, this little has been too
much upon a Point that fo little needs it: but
the Love of one’s Country, and its antient legal
Conftitution, 1s an honeft Prejudice, which every
one 1s apt to tndulge; and the Advantage of this
Privilege, every one that hears me, (I doubt not)
15 in the Heart fufliciently convinced of, and
would boldly infift on 1t as his Birth-right in any
Cafe of his own, where his own Property, his
Reputation, his Life, or his own Liberty was in
the lealt concerned. *

It isurged by the Counfel for the Bill, and in-
deed by the Bill itfelf] that this is an extraordi-
nary Cafe, and requires an extraordinary Reme-
dy, where the Offender has taken Care, by fub-
tle Contrivances, to keep out of the Verge of the
Law, and the Reach of all ordinary Proceedings.
But if fuch a cruel artificial Suggeftion be al-
low’d to be a good Reafon to deprive a Man of
the Benefit of the Law, no Man’s Life or Li-
berty is fafe, The fame may be fuggefted of
every Qffender, and in every Offence: That a
Man endeavours to evade the Punithment of the
Law, The fame may be faid with more Juftice
of every one that pleads Not Guilty, and infifls
on his Trial, that he endeavours to evade the
Law, becaufe {uch an Accufation or {uch an In-
dictiment 1s found againft him. And yet the moft
rigid Cafuift never yet maintained, but that any
Man (tho’ he knew himfelf to be a moft guilty
Criminal) might plead Not Guilty, and infilt on
his Trial.

But 1f this cruel Artifice is to prevail, and this
thould be a Reafon to exert fuch an extraordinary
Proceeding: Wo! be to all Men of Senfe and
Ingenuity, Nay, my Lords, if fuch a Notion
15 to take Place, the Bifhop is in a much worfe
Condition, than if Neynoe were alive, or any other
Witnefs would have depofed, vive vore againit
him, all they would have had them, For even
then, his Accufation or Indi€tment muft have
been found upon the Oaths of Twelve Men at
lealt, he would have had his legal Trial, and his
Challenges. This T fay upon a Suppofition that
the Gentlemen of the other Side may not allow
his Lordfhip to be a Peer of the Realm s but if
they do allow his Right of Peerage before your
Lordthips Bar, and confequently that he is inti-
tled to a Trial by his Peers, yet ftill he would
have had his Iegal Exceptions to the Teftimony
of the Witneffes; there muit have been two po-
fittve Witnefles to the fame Overt-Aét 3 and his
Accufation muit have been found by twelve Men
at lealt upon their Oaths; and, after all, if his
Lordthip fheuld have been found Guilty, he
might move in Arreft of Judgment, All which
Benefits he is now utterly deprived of, by this
Method of Proceeding.

We fhall be told (I doubrt not) by the Counfel
for the Bill, that your Lordfhips fic nowina Ju-
dicial Capacity 3 that you are Judges of the Faéh,
as well as of the Law.,  No Man will deubt, but
your Lordfhips have a Judicial Capacity, and
have at all Times moft worthily exercifed it; buc
vet I muft beg leave to doubt, whether your
Lorfhips are now properly aéting in that Capa-
city or not? You have a Power, ’tis true, in this

Q.qq Method
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Method of Proceeding to condemn this Reverend
Prelate, if Guilty ; but not to fave and acqui,
if you are ever fo well fatisfy’d of his Innocency :
and whether it be your Lordfhips Pleafure to pafs
or reject this Bill, I defire to know of the learn-
ed Counfel, whether it may be pleaded in Bar
of a Profecutmn in the Courts below, that he
was auterfoits acquit, or aulerfoils convict before
your Lordfhips; or whether this Proceeding by
Bill might be pleaded in Bar, even of an Im-
peachment for the very fame Treafons; or whe-
ther your Lord(hips Refolution on this Bill (what-
ever 1t be) would be any legal Ejfopel to any other
Bill in a future Seffion, No, my Lords, Ihum-
bly apprehend, it would not be a good Bar or a
legal Plea, cither at Common Law, oraccording
to any Ruleor Ufage, of Parliaments; and there-
fore we hope your Lordfhips will not do that,
which after all cannot be a complete or a final
Judgment, and by that means draw chis Reve-
rend Prelate into the Danger of a double Trial.
Which, I am {ure, is not only contrary to the
Rules of Law, but alfo of Natural Juftice. I
have the more Countenance in faying this, not
only from Iamydcn’s Cafe, but from the known
Cafe of Fitz-Harris, who pleaded this very Mat-
ter to the Jurildittion of the Court of Kiug’s
Beneh, that he was tmpeached for the fame Crime
by the Commons of England : but it was the Opi-
nion of that Court, with the Advice of all the
Judges, that he might, notwithftanding, be
try’d there: and in faét, was try’d and con-
demn’d by the Court of King’s-Bench, though the
Impeachment was ftill depending before your
Loidthips Houle.

But it your Lordfhips are refolved to proceed
in your Legiflative Capacity, and my Lord Bifhop
muft, after all, be in Danger of the ordinary Me-
thod of Trials yet fuffer me to fay what has been
done, in former Times, by former Parliaments, on
the like Bills: and how light foever other Autho-
ritics may feem, we hope your Lordthips will have
jome Regard to your own Ufage and Refolutions,

There have been too many Inftances, I confcfs,
my Lords; but thofe, that can be 1n any Degree
jultify’d, may be reduced to thefe few. ThLy are
fuch as pafs’d againft Perfons dead, or who fled
trom Juftice, and did not render themfelves by the
Time appointed 3 or they have paffed againft fuch
as were 1n actual Rebellion, 1 direct Oppolition
to all Methods of Trial, and in Defiance to all
Courts of Juftice; or againft fuch whofe Trea-
fons were flagrant and undcnmbk, but their Per-
fons above the reach of inferior Courts and Com-
miffions. Thofe few Sacrifices to the Heat and
Neceffity of the Times have been moft of them
revers’d with Infamy and Deteftation, when Mcen
were cool, and at Liberty to hearken to the Voice
of Law and Reafon, and began to confider they
had only prepared Shackles for themfelves. Thofe
few melencholy Inftances, procured without due
‘T'rial by an Excefs of Prerogative, of Perfons that
have been forth-coming, principally becaufe it
was the Will of a Prince ; are not to be mentioned
without Horror and Deteftation.  Such as thofe,
fays my Lord Coke?, auferat oblivio fi poteft, fi non,
utcunque tegat filentinm. Let {uch grofs Breaches
and Violations of the facred and upalterable Rules
of Juftice be forgot, if it be pofiible; or atleaft
draw a Veil over Lllcm and let them be buried in
- perpetual Silence,
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But i all fober regular Times, a free Trial in
the ordinary Courfe of Law has feldom been (..
nied, even where the Faéts have been {o notorioys
as (one would think) almoft to need no Trial, and
fo evidentas to need no Proofs as the Regicidss,
except fuch as fled from Iuhlcc were admrrm:
to Trial, no lefs than Twenty Nine before one
Commiﬂion of Oyer, and every one heard with
Patience 1n the ordinary Courfe.  ven Ziina,
that ftabb’d a Prime Minitler in the Fxecuiion
of a High Commiflion, tho’ he confeiv’d the I act,
both before the Council and Court of Ruiio’s. Beach,
and juitify’ditas a puthL Service to the Iy atlon,
in the moft daring and impious Manner, wa
brought to Trial, without i verfeding any of []
md:narv M:.thods and Circumflances of Jultice,
Indeed where fome flagrant Crimes Lave beoy les

gally prov’d and determin’d in the Cour s Lelow,

Parliaments have fometimes thought fic to add to
or heighten the Degrees of Pu silhments. It was
fo refolved in the Cafe of the Gun. powder Plot-
ters 5 November, thatthey were at firit to be try’d
at Law, and then the Parliamenr (it need be) o
add a Confirmation to it,  Nay, that Refolution
went farther 5 1t {ays they were not competent
Judges of 1t, before it was found in the Courts
below,

I might mention the Opinton of Judge Dedie-
ridpe, the Mirror of Tuftice, Lord Chief Bavon -
.{zm, &c.wholay the Parliament isa fupreme Coure
of Oyer, and that the proper Subjedt of their Over
is fuch Oflences for which Right cannot otherwife
be had, and to deal with D linquents too high
for the ordinary Courts, And, as Iam before
your Lordthips Bar, ITam very proper to mention
the Refolution of your Lordfhips Predecefiors, in
the Cale of Iz Harsis, who (as I before men-
tioned) was impeach’d b} the Commons of High-
Treafon s they refufed to take him out of thL.
Hands of ordinary Juftice, and directed him to
be proceeded againit according to the Courfe of
the Common Law,

And what Opinton ﬁlbﬁquent Parltaments
have had of my Lord Stafferd’s Bill of Attainder,
beftappears from the Words of the Actof Reverfal,
by ordering all the Records and Proceedings re-
lating to 1t to be cancell’d and deltroy’d, that no
temains of fo evil and unjuflt a Precedent might
be vifible in after Ages, or brought into Example
to any one’s Pre _]LIfl!CL But even in that detefta-
ble Inftance, fuch Informations and Evidence
were not admicted, the Witnefles were all exa-
nun’d, wiva wvace, upon Oath, and he was frit
adjudged Guilty, by way of Impeachment at the
Bar ol the Lords, before there was any Order for
a Bill.  The very fame Method was obferv’d in
the Caufe of Archbifhop Land, and Articles fully
proved againft him, as they thought, If it had
not been fo, even that Houle of Commans, as
bad as they were, and as thirfly as they were after
the Blood of thofe Noble Perfons. probably would
not have ordered thofe Bills.  Bur yet this Jatcer
Inftance of Archmﬂmp Land, never had the Royal
Affent: and ’tis well known in Hiltory, what
defperate Meafures were made ufe of to induce
the Lords to pafs it; and at laft I think there
were but feven of your Lordfhips whole Houfe,
that were prefent when it was pafled, But it this
Bill fhould pafs, we muft no longer blame and
condemn thofe Inftances; for this will, in cffedt,
re-enadt them, and many others, which the Wif-
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dom of former Parliaments have revers’d with
Marlks of Infamy and Deteftation.

IHow much more is there to be faid of Sir Fobu
TFonwick’s Cafe? he had been indifted upon the
Lvidence of two pofitive Witnefles: There had
been feveral preceding Trials, ar Law, by which
it manifeitly appeared that he was equally con-
cerned with thole that were found G‘uilty._ Sir
“obn Feireick had likewile withglrnwn himfelt from
Tuflice, and was retaken 5 (a Circumitance always
urged s irong Prefumption of Guilt.) He hai
proiracm! lns_Trm! by Offers of Difcovery, the
Reafon of which afterwards appeared to be, that
one of the King’s Wimelles might withdraw
himfelf beyond Seay and altho’ that Win?tl‘s Was
aone, yet his Lvidence not only remained in
Writing fign’d, and upon Oath, but was attefted
and confirmed by fome of the Grand-Jury them-
ivlves that found the Bill, and by others of the
Perty-Jury, before whom that Witnefs had given
the very fame Evidence. There was a Proof
hilkewife that ke had attempted to corrupt the
remaining Witnefs, as well as fome of the Jury.
Thefe were Circum{tances upon which chat Cafe
was lounded 5 no Man can fay, but there was a
reafonable Evidence, tho’ not ftiiétly legal; one
full and pofitive Witnefs, and many {trong un-
deniable Circumftances ; and yet the Oppofition,
which that had i both Houles, was very great,
Whether che Reafons that prevail’d for the paffing
of 1t were fuliicient, becomes me not to enquire :
Since it is thll a Law, I muft prefume them juft.
Bat iy there any thing, my Lords, like that,
in the Cale now before your Lordfhips? Ius
there been any Attempt to withdraw from Jul-
tice 3 and yet that Honourable Committee have
buen plealed to obferve, his Lordthip had Notice
that he was to be apprehended fome conliderable
Time before. Has there been any preceding
Trial, In which my Lord Eifhop’s name was
mentioned as an Agent, much lefs (as this Bill
fugaelts) a principal Manager and Director in
the Confpiracy 2 Or, in that one Trial which
hath been, has any thing appeared to derive the
Jealt Sutpicion of Guilt upon him? Can any one
{ay he has vfed any Methods or Artifices to a-
void or protraét his Trial in the ordinary Courfe
of Law? Has henot on the contrary (and as onc
of the ftrongelt Proofs and Convictions of Inno-
cency) tought and petitioned to be tried ¢ Yes,
my Lords, hehasapplied in all Courts, and in all
Places, in the moft earneft and legal manner,
to be brought to Trial, Has this Reverend Pre-
late uled any indire@t Meafures to corrunt or
withdraw a Wimefs? and yet Mr, Aelly, (who is
the only Perfon fuppofed capable of teftifying
aoiint him) ’as well known, had his full Liberty,
cven after his Lordfhip’s Apprehenfion, but would
not hazard his Recognizance by one Day’s Non-
appaarance.  No, my Lords, nothing of that
Lind Las been atiemipted to be prov’d, nor fo
nruch as Infinuated in this Cafe 5 nor 1s there here
buicre your Lordfhips any one pofitive Witnels
of ary kind: Noris there the Sanétion of any
on¢e (ath here, or any where elfe, m any one
material Point azaindt his Lordihip,  Whart need
therelore, or what Reafon can there be for this
Bill? Surely your Lordfhips will never pronounce
a Judgment thae fhall affe¢t any Man’s Liafe, Li-
berty, or Fortune, withour fome Oath, and on
Circumftances {o widely difierent in every refpelt
from thole of Sir fela Feiwick,
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And if this Cafe bears no Proportion nor Si-
militude with that of Sir Fobn Fenwick; 1 am
fure 1t has much lefs, or rather none at all, with
any of thofe before mentioned. For we hope, after
fo long and full a Difcovery of the Confpiracy,
and thofe many juft Methods of Preparation a-
againit it, the Danger cannot now be fo great or
cogent, as to require fo precipitate a Refolution,
His Perfon, your Lordfhips fee, is fafe and forth-
coming, and the Courtsof Law in their ufual and
open Courfe; and at this Time filled with fuch
learned and refolute Judges and Minillers of Juf-
tice, that they are equal and able to deal with the
moft bold und daring Offender.

There can be lefs Reafon therefore, none at all
we hope, for your Lordfhips at this Time to
exert fuch an extraordinary Method of proceed-
Ing.

But there 15 this further ObjeQion againft pro-
ceeding by Bill, thac it makes not only your
Lordfhips pronounce Judgment againit one of
your own Members, and a very terrible one too ;
but it makes the King himfelf, without hearing
one Word of the Defence, in Perfon, pronounce
a Judgment upon his Subject, which his own
gracious Temper muft be averfe to; which the
Common Law therefore has wifely left to be pro-
nounced by his Juflices, even in thofe Courts
where he 1s always fuppofed to be prefent. Bue
in this Inftance, there is fomething which muft be
full more ungrateful to him; in that it is to ex-
clude a Branch of prerogative which his Majetty
moft delights in, and it muft be fome Surprize

to every good Subject to find his Royal Judgment
fo highly miftrufted.

There s another Thing, which, I perfuade my-
felf, your Lordfhips will fully confider; that if
this Method of Proceeding by Bill be encourag’d
and grow familiar, it will put an End to one
confiderable Branch of Judicature, which your
Lordfhips were heretofore fo juftly jealous of, as
not to admit at any time the leaft Competition.
The Lower Houfe will hardly care to appear
any more before your Lordfhips as Accufers or
Profecutors, when they can fo eafily parrake in
your Judicial Capacity.  And cvery fuch Bill
(cfpecially againlt a Member of this Houfe) is
a direct Infringement and Diminution of that
high and valuable Privilege, and will open a Door
to {fome other Mifchiefs to the Pecrage: which
I had much rather your Lordfhips would fuggeft
to your{elves, than I exprefs. It has been always
doubted without Doors, whether your Lordfhips
could begin fucha Bill againft 2 Commoner; but
I think it may be more jultly doubted, whether
the Lower Houfe can begin fuch a Bill again(t any
one of your Lordfhips: and, if this Bill fhould
have no other Confequence, it will eftablifh this
{o far, as to bear no Queftion hereafter. My
Lords, I need not fay, how much more proper
it would have been, for the Lower Houfe to have
left tlus Matter intire to your Lordfhips; be-
caufe it has been fo ofien refolv’d by your Lord-
fhips Predeceflors, that the fHoufe of Coinmons have
no Power of Judicature or Coercion againft any
one, but in Matters concerning that Houfe,
Whereas thisis a Cafe of Peerage, the Punifh-
ment, and the Exclufion of a Member of this
Houfe, There is an Inftance on your Lord(hips
Journals, where the Lord Purbeck voluntarily
furrendred his Title and Dignity of Vifcount to
the King by Fine, and yet your Lordfhips una-
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nimoufly revers’d that Judgment, and declared,
that no Place could judge of, or intermeddle with
Dignitics or Rights of Peerage, but your Lorc-
thips own Houle.

And thofle my Lords of that Reverend Bench,
will furely confider what a fatal Blow this Bill
will give to the Dilcipline and Polity of the
Church of England, Yhey have more than ordi-
nary Reafon to be jealous of increafing fuch Pre-
cedents, and of introducing Methods of depriv-
ing Bifhops and Deans, hardly known to former
Ages. The antient Canons have already pre-
feribed Methods of judging, cenfuring, and de-
pofing Bithops, and the Cafes when and where
thofe Methods are fit to be exercis’d. 1 don’e

fay the Parliament cannot do this, or any thing
elfe which they think proper; but the Mectropo-

Yitan, their Lordfhips know, 1s intrufted with
this Power over his Sulfragans, or a Provincil
Synod. And ’tis plain, the Law of England takes
Notice of no other Power, that can regularly
deprive, For to mention but this Inftance, it
an Ifluc fhould be joined, whether a Bifhop
be deprived or not, the Courc where fuch
Iffue fhould arife, could only write to the Avch-
bithop to certify. And to prove this Affertion,
I will not name Bithop Stitling fleer, or any of thole
areat Kcclefiaftical Authorities, (fince poflibly
they may be excepted againlt, as Perfons who
have too much Intereft in the Cafe to be impar-
tial) bue it is fo Jatd down by my * Lord Chicf
Baron Atkins, in his great Argument of Lieclefi-
aftical Commiffions, and by my Lord Chief Juftice
Holt, and the Court of Kwy's-Bouch, 1 the Cafe
of Dr, Watfon, Bithop of St. Davids,

All Precedents, my Lords, will increafe; and
the Scorn and Contempe of Labertines againft
vour LordMhips {acred Order is too great, to
drop ot to forget a Precedent fo gratefal and
plealing to them as thus will be.  Livery one
knows the Deftruction of the fmaller religtons
Ioufes, only made way for that of the areater,
A Time has been when cheir Lordfhips Prede-
ceflors were all excluded and fequeltred s and e
has been accempied, even fince the Reftoration,
to take away Deans and Chapeers. Tam far irom
apprehendingany fuch thing at prefent, and [ hope
it will never enter into the Heare of any Muan,
But, my Lerds, I confels I thoughe as htele ac
this Time of fuch a Billas is now betore you,
to deprive a Bifhop and Dean at once, not only
of all his Dignitics and Benefices, but from the
Exercife of any Part of his holy Office and
Funflion: And T will fay, thac 1t this Bill
fhould pafs, and by any of their Lordfhips Af-
fent, fuch a Defign will be rendred more eafy
and familiar, and much more unpiticd, by all
Manlind.

Give me leave, my Lords, nextr to oblerve,
with what Caution and Moderation other Parlia-
ments have proceeded, even 1n thofe  Cales
where they have thought proper to exercile their
Jegiflative Capacity. I pafsover the Statute 777,
¢. 19. for Imprifonment ot Sir Thomas Coke, &c.
and many other fuch Cafes, which were too great
and intricate for the ordinary Courle of Law,
but yet too low and inconfliderable to enter nto
this Comparifon.  But the Statute 8 /7. . 5. may
be named, I am fure, with that now before you,
for the Imprifonment of Counter, &cc. concern’d
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in the Aflaflination Plot, againil all whom there
was fome pofitive Evidence upon Oath. Tl
the Zeal of that Parliament can never be queftion’|
from an Act fo full of Gratitude, and in fue)
ftrong Terms and Accents of Loyalty to te
King, yet they did not 2t once, and at one fing} -
Stroke, cut them o f1om the Land of the Liv.
ing, and utterly deprive tiiem of all the Necefl.
rics of Life. “Thefirlt Step thar Parliament ool
was to pafsan At for the Detainment of them
for the Space of one Year only, not to the For-
feiture and Deprivation of all they were wordh,
or to the Lxclufion of his Mujefly’s Mercy, bug
even to leave a dieretionary Power ot Bailing
within that Time, to any fix of the Privy-Council,
if they udged proper. Their further Obltinacy
and Impenitency occalioning another Aét, o /77
¢. 4. to detatn thema Year Jonger, it was thill ur.
der the fame Exception. At the Xnd of that
Term another At was made, impowering the
King to detain them during his Pleafure, 10 /7,
¢. 11. After thele, two other Als pafled, 1mpow-
cring the late Queen and his prefent Majelly o
detamn them.  What the parccular Realon of
thefe Alterations were, 1 cannort tike upon me to
determine, becaule the Acts themielves are wholly
filent 5 but, my Lords, fuch were the prudent and
moderate Steps taken by former Parliaments, even
in that bold and wicked Conlpiracy.

I may aifo jultly ke Notice ot the Prulence
and Clemency of the laft Parliument, when chere
was fo loud and {o general a Cry for Juitice,
and when the Neceflity ot the Time feemed to
require a more {peedy and extraordinary Deerce
of Punifiment than the Comimon Law was ac-
quamted with: bur with what Difficulty, with
what fow DPaces, amd with how many tender
Circaimftances did thae Bill pafs? Your Lordfhips
will eafily imagine, that the Perfons I here fpeak
of are the late Directors of the South-Sez Com-
pany.

It would il become me, my Lords, if 1 had In-
clination, to infulr the Ditrefits, or to agaravate
any of thole Gentlemen’s Mistortunes; bug che
Service of the Reverend Prelate now under Con-
fideration, requires me Juit to mention what 2
State of Confufion they had reduced the King-
dom to: How many Thoulinds have felr, and
(1] feel the pernicious Yiieéts ot that Scheme?
Tho their Crimes had no particular Appellation,
or determmate Punifliment in our Law, yet the
" Civily and the Laws of other Countries could
have told us, that Crimen Peculatns, the Robbe-
ry of the publick Money, was {uch an infamous
Tranforeflion, that the Punifhment of it was
Deatl, both in the Principal and Acceflarics,
How difierent and how mild was the Punithment
inflicted by the late Parhament, in comparifon of
that, I need not mention ; and every one knows,
how tenderly and fparingly thar Law has fince
been executed upon them, and how much they
ftill enjoy of the Spoils and Plunders of the Na-
E1on.,

Let us not then follow every Precedent that
has been, but the jult and Prudent Precedents of
moderate Times, and of good and peaceable
Reigns, Lt us not be ambitioss to furpafs the
Proceedings of violentand arbitrary Men, which
we or our Poftertty may have Caufe to repent
of hereafter; bur let us imitate fuch only as are

" Dig, 48, 1.6, &«
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agrecable to the Law and Conftitution, fuch as fulmen, and does his Lordthip no miore Harm;

are grounded upon true Reafon, and the Princi-
ples of exact Juflice, | |

Having thus {poken as to the Method of thefe
Proceedings in general, and fhown (in fome mea-
fure, 1 hope) that they are contrary to the pub-
lick Wifdom, contrary to the known Rules of
Law, and the common Right of the Subjeét, I
fhall, with your Lordthips Favour, next examine
the Foundations and Sugeeftions of this particular
Biil, As for thofe general Marters and Allega-
tions with which 1t 15 introduced, and upon
which the Counfel tor the Bill have fpent fo much
Time, there s no Neceflity, as we conceive, to
anfwer to.  We are here before your Lordthips
only as Counfel tor this Reverend Prelate, one
fingle fuppofed Confpirator; and ic would ilf be-
come us in the leaft o controvert, that there has
been a Confpiracy formed and carried on by fome
Perfons abroad and by others at home, after
it has been {o folemnly refolved by both Houfes
of Parliament.  Nor can we deny, bur that Mr.
Layer has been, Tried, Convifted, and Attainzed
of it : Bur we are yet to {eek, how thefe Things
have any Relation to the Cafe now before your
Lordfhips 5 or how that unhappy Gentleman’s
Cafe comes to be connedted and made part of my
Lord Bithop's, as 1tis by this Bill. - 'We may juft-
lv appeal to every one that heard or read that
Trial, whether this Reverend Prelate’s Name is
fo much as mention’d in any one Lincof 1t 3 whe-
ther there are any Grounds to think, from any of
that Gentleman’s Papers or Lxaminations, that
his Lordthip was privy to, or in the leaft con-
cerned or acquainted with his Perfon, or his In.
tentions : And I dare fay, his Lordfhip is as
much amazed at the Rafhnefs and Folly of his
Schemes, as he detelts the Wickednefs of them.
Notwith{tanding which, 1t is his Misfortune to
be charged in this Bill as a principal Actor and
Dircétor in the framing and carrying on of thofe
very Schemes and Defiens for which that Gentle-
man has been convicted,  And as to the Cyphers
and Papers of Plunict, Tam as much at a Jofs to
imagine, upon what Grounds they fhould be
given in Evidence againft the Bifthop, fince ’tis
not fo much as fuggetted in the Bill 5 nor is there
any thing throughout the Report or Appendix, that
in the lealt charges his Lordfhip with any Inter-
courfe or Correipondence with him.

Tuis ftrange, my Lords, that Perfons Thoughts
end Intentions, {o widely diftant 1n all other
Refpects, fhould yer center i fuch unnatral
Projedts, and wild Undertakings, without fome
previous Difcourie, fome Confultations, or Ac-
quaintance one with the other 5 and yet as
ftrange and unaccountable as it is, this Reverend
Prelate 1s charged in the very fame manner by
this Bill, with confulting and endeavouring to
caife an Infurrettion, to procure a Foreign Force
to mvade the Kingdom, and Correfponding with
the Pretender, and Perfons employ’d by him,
knowing them to be fo employ’d.  And if thele
Facts, my Lords, had been duly and legally
proved, 1 fhould have very litile to fay in his
Defence, but humbly intreat the Mercy and Com-
paflion of this Honourable Houfe 3 for they are
Oftences in themfelves fo great, that on the one
hand they are not capable of Agaravation, nor
on the other of Fxcufe or Diminution, by any
thing I can fay.  But if the Faéts have not been
proved in the Whole nor in Part, the bare Affir-
mation or Ailegation of them is only Brutum
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than any other innocent Man, whofe Misfortune
it is to fall under an unjuft Accufation. Or it
thofe Circumftances which have been proved, are
not Criminal in themfelves, they fhall not, we
hope; by Inferences and Deduétions, be height-
ned into Crimes; and the Number or Complica-
tion of them, fhall never make them exceed their
Nature, And, my Lords, we hope, that not-
withftanding all chat has been affirmed, alledged,
or proved, this Reverend Prelate can Ul fay,
not only fn the Form of Law, but boldly and
with a fafe Canfeience, and upon an impardial
and  fertous Recolleétion, That he 15 Not
Guilty of any one of the Charges contained in
the Bill: That he is not confcious to himfelr
of any one treafonable or irreverent Exprefiion,
or of any one Degree of Offence committed by
him, wich refpect to any of thofe Charges.  He
can {bll fay, that he has not aéied in direét Vio-
lation of his Oaths and Obligations, nor to the
Scandal of Religion or his Holy Function. I am
fure, my Lords, I fhould not take upon me to
fay this for his Lordthip, or any Man alive, un-
lefs T thought we had a full and pofitive Anfwer
to every thing that has been faxd, unlefs T was
verily perfuaded we had a fufficient and a legal
Proof to encounter all that has been offered on
the other Side ; or unlefs my Inftruétions told
me, that many Things in the Courfe of their
Evidence are utterly falfe and groundlefs ; falfe;
I fay, as we thall prove (if my Inftruétions are
true) by the fulleft Proof, and the moft fatisfac-
tory Evidence that 1s poffible 1n the Cafe; by
fuch Arguments and Reafonings, as we think are
clear and undeniable ; by fome Witnefles we ne-
ver faw nor heard of before, confequently the
more credible and impartial 5 by others, whom
I am fure we had no Opportunity to léad or in-
ftruct ; and all (as T am informed) glad, that it
is confiltent with the Rules of your Lordfhips
Houfe, to receive their Teflimony upon Oath,
In fhort, every Circumftance, every Part of the
Ilvidence produced againft us, your Lordfhips,
in the End, we hope, will find, trn ftrongly
for us,

There 1s one thing which 1 take for granted,
from the Nature of the Evidence that has been
offer’d, That it is admitted as fully by the Coun-
{e] for the Bill (as if they had faid fo in exprefs
Terms) that there 15 no legal Iividence againft;
his Lordfhip in all they have offer’d; or elfe this
extraordinary Method of Proceeding, and this
new fort of Itvidence had never been fer up.
Nay, I am fure, it is a fort of Force upon thofe
Learned Gentlemen, fo well verfed in Methods
and Notions of Law, to maintain {fo many grofs
Paradoxes, which have not the leaft Colour of a
legal, or even a reafonable Evidence, and would
never be allowed, they well know, in any Court
of Law or Equity. And tho’ your Lordthips
have been pleafed to permit thofe Papers and
Letters to be read, your Lordfhips did not (as I
apprehiend) finally declare or decermine them to
be ILvidence s butwere willing to hear all Things,
and afterwards judge how far it was reafonable
or fitting to admic them as Ingredients in your
Lordfhips Judgments. And whatever Opinion
your Lordfhips might be of on the two former
Bills, as we are Strangers to them, fo we hope
we are not precluded from oftering any thing far-
ther, why they ought not to be allowed in this
Cale, If it be your Lordfhips Pleafure at laft to
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adhere to that Opinion, or to refolve the like in
this Cafe, we mutt fubmi.

If there is any thing certain in Iaw, or agree-
able to Reafon, it is this, That in all Criminal
Charges, the Evidence ought to be clear and po-
fitive 5 and that the higher and more hemous the
Nature of the Charge is, the more clear and un-
deniable the Evidence ought to be by which a
Man is convicted. Now, 1 beleech your Lord-
fhips to confider at one View (as far as 1t 1S
poffible in fuch various and perplexed Facts) the
Methods made ufe of to prove his Loudihip
Guilty, and what they have offer’d to your Lord-
fhips under the Name of Evidence. Where
Waords have been capable, and fomctimes where
they have not been capable, of two Senfes, an
arbitrary and invidious Interpretation has been
put upon them. Where Words have been plain
and proper for the Occaflion, and whﬂlch confi-
dered feparately by themfelves, 1t was impolble
to put acriminal Glofs upon, the Writer is fup-
pofed to have fome myfterious Meantng or dou-
ble Entendre 5 or elfe they are complicated and
thrown together with thofe which will infer fome
criminal Meaning,  In other Letters the Names
and Words relative to Men, are fuppoled to be
ufed for thofe of Women, and the proper and
ufual Appellacion of Women, for thole of Men ;
and becaufe one fictitious Name will not anbwer
all they would have it, the Names are often fhitt-
ed, one and the fame Perfon is fuppofed to pals
under feven or cight different D:nominations :
and often two or three Names in the fame Letter,
within the Compals of two Lincs one to the o-
ther, are urged to fland for the fame Perfon.
Some Letters which are writ of another, and
fpeak in dire@ Terms of a third Perfon, they
would have to mean the Writer himfelt, tho’ as
often without any Name, Date, Subfcription or
Superferiptionatall, - Books of Accompt, Manu-
feripts, and common Mercantile Terms, which
feem proper for the P'cfon and the Occafion of
the Correfpondence 3 and the Name of Stocks,
which every onc knows the true NMeaning of,
and carries all the Appearance of Reality, are
very particular and exaé in the current Prices
at that time, by a new kind of Metaphor are to
be taken inan ill Senfe.  Others which are only
to be informed of the Diftemper of a Iriend, the
Variations which happen in ity and the Opinion
of Doors upon it, by a ftrange and arbitrary
Conftruction arc applied to explain very diilerent
Purpoles: and, as if they were fufpicious cven of
their own Sufpicions, and dittruftful of thefe Ex-
planations, they call in for Aid feveral disjointed
Fragments, Extradts, and Scrapsof Papers, which
no Man but themfelves can tell what to make of ;
and when there happen to be fome Words which
cannot be reconciled with fuch a Conitruction, or
the Ules which they would make of them, they
are totally omitted, and we are told they are not
material. or not yet decypher’d, or not legible in
the Original, but your Lordihips and the World
mult intend them to mean fomething criminal.

My Lords, if fuch foreign Suppofitions, Glof-
fes, and Intendments, fuch wmmatural Conftruc-
tions, falfe Inferences and Innuendos, are to be
admitted as Fvidence, and deferve the Name of
Proof, I muft confefs, they have given you fome,
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If the Whimfies and Conjeétures of Decyplierers,
the Hearfays and Reporis of third, fourth, and
fifth Perfons are to take place in your judicial
Proceedings, inftead of that plain, hLonett, and
pofitive Proof, which the Law requiress or if the
INumber of 17alts and the Varicty of Circumitar.
ces could make them aleer or exceed thelt N

ture, I muflt conlels, they have offered fon:
Things worthy of your Lordhips Confide:.-
Lion.

But 1f 1t were your Lordfhivs Pleafure to con-
ftrue Things according ro the moft natural plain
Senfe and Import of the Words, as others would
Lave underltood them, and m {uch a Sonfe 2,
the Writer probably meant themy, or in thar juit
manner which your Lordthips have hitherto done
o criminal Profecutions, no one can fry tiey have
fhewn one Degree of legal or reafonable Bovidence,
to prove any one Suggeltion in the Bill.  This |
molt humbly aflerr, and, 1 thizk, no one can dif-
prove my Aficrtion.

Thus far in general of the Proofs that have
been offered 5 bur I fhally under your LLordihins
Favour, fpeak now more particularly to them,
and {hall be fo far from abridging or flihing over
any thing that has been fard, that fam wiiing
every thing thofe learned Gentlemen for the Bill
have been pleated to ofier, or that Honourable
Commirgee itave obferved in their Reperd, fhould
have 1ts full weieht, and be put i the ftronoet
Light again{t us,

It has been obferved, that there were three fe.
veral Medhods and Times fixed for the Exceoation
of this intended Conipiracy.,

The fisft was to have procured a regular Body
of loreign Forces to mvade the Kingdom, at the
time of the late Elections, which was from the
middle of March to the middle of April 1522,

But have they fhew’d your Lordfhips any Kvi-
dence, or evenone Paflage 1n the Report of that
FHonourable Comunittee, that particularly char-
oes his Lordthip with being privy to any one of
thefe three Defigns thus generally and roundly
affirmed? He 1s not charg’d with being privy to
either of the three Memorials to the Regent for
Forces. The only Paflage that can be pretended
to contain any Imputation of that kind, is in the
Leteer fign’d 1387 to Jackjon, which, they fuy,
there 18 reafon to believe was from my Lord Bi-
fhep to the Pretender @ bue this we hope in the
Courfe of our Evidence efiectuatly to difprove.

Thie {econd Dehzn was to have made an At-
tempt at the time it was believed his Majelty
would go abread s bur all that s infinvated m re-
Jation to his Lordihip, is contained in two or
three obfcure Paffiges relating to one Fones, in
Letters faid to have pafled between Dillon, or
his Sccretary, and Mr, Kelly : which Palfages be-
ing fomething ambiguous, are interpreted 1n an ill
Meaning, by Hearfays from Neyuoe and Paucier,
and Plunker’s Cypher s but canpot, withour the
oreateft Abfurdity, be thought to relaee to his
Lordfhip,

Two of thefe Paflages * relate to Remittances
of Moncy, which they infinuate the Bifhop was te
furnifh ; but it amounts in the whole to no more
than the bare Hearfay of one Man, and an arbi-
trary Interpretation of fome Expreflions in the
Letters of two others, (to cither of which his
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Lordfhip has not in the leaft beep prov’d privy;)
and the Whole depends upon a Suppofition, chat
Foics here and elfewhere in the Correfpondence
means him 3 which depends again upon another
Suppofition, that the Bithop di&ntcd_ thofe three
Letcers of the 2oth of April, one of which is figned
Yones 3 1 Suppofition which we hope likewiie to
prove abfolutely falfe, and by that means fhake
the Foundation of the whole Charge.

The other Paffage * is in a Letter from Dillsn’s
Secretary to Kelly, about Fenes’s fitting and pro-
viding himfclf with Sadcles 5 which by the fame
Methods 15 cxpl..ﬁnc:.l ta mean Soldiers and Regi-
ments, which his Lorafhup s {uppoled to have
undertaken to procure: and 1f the Words are to
be taken in that Senfe, and applied o him, he
muit likewife bz fuppofed to have undertaken to
be at the Head of them 3 which, confidering his
Lordfhip’s Function, Age, and Infirmities, is fo
abfurd and ridiculous, that, inflead of fpending
more of your Lordthips time in anfwering of it,
I thall only make ufe of it hereatter, as one In-
ftance (among many others) to fhew, how much
they are miftaken in affirming, thar, wherever
“fones is named, his Lordfhip is to be under-
{tood.

The third and laft Defign, tho’ T muft confefs
the moft enormous, 1t 1t were true, becaufe Pare
of it was the Seizure of his Majelty’s Perfon, was
to have been put in Execution at the breaking
up of the Camip.  But, I am fure, there is not
one the leaft Hint throughout all this voluminous
Affair, that his Lordfhip was concern’d or privy
to that,

And therefore tis {urprizing to thinl upon
what Grounds his Lordfhip can be (as he is in
the Preamble of the Bill) charg’d with having
been decply concern’d in forming and directing
this Confpiracy 5 which, as your Lordfhips have
heard, confifted of thofe three feveral Defigns.
The Counfel, indeed, for the Bill have endea-
vour'd by divers Methods and Reafonings, by
forme little Circamfiances, and feeming Probabi-
hieies, to charge upon his Lordfhip in general fuch
a1 Correfpondence : And they may all be reduc’d
to thele four Heads

1. Hearfays,

2. The three Lctters faid to be diftated by his
Lordfhip, and wrote by Kelly to Lord Marr, Dil-
oir, and the Pretender,

2. Two Letters fuid to be wrote to the Bi-
fliop.

4. The Co-incidencesof Circumftances, Times,
and Names, n the intercepted Correfpondence,
to nduce a Belief of the before-mention’d Hear-
fays, and {uppoicd FFadis.

To all which T fhall endeavour to give {fome
Anfwers,

But before I enter upon thefe Particulars, I
(hall beg leave to obferve to your Lordfhips,
That if fuch lividence is to be countenanced, it
will be m the Power ol any two Men, the one
in Eedoiaid, the other beyond Ser, getting an
Account of the Circumftances and Motions of a
third Perfon, by an artificial intercepted Carre-
[pondence, to raife what Sufpicions of him they
pleafes and yet he be all the while innocent and
tgnorant of what is doing, Whether that is the
Cale here, I fhall afterwards fubmit to your
Lordflips Judgments.

" D. g,
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But it is very remarkable, that m all the m-
tercepred Carrefpondence to and fro, there are no
Footlteps or Defcriptions which any ways point
out to, or of whom they are written, bur thofe
alone which are fuppofed to relate to his Lord-
{hip; and in them, as the Coun{et ohferve, things
are faid and done in fuch a manner, and with
{uch particular Circumflances, as lead diredtly to
him, and him only. And this being fp contrary
to the Caution and Relerve practifed m all other
Initances, carries w1t fome manifeft Marks of
Fraud and Contrivance.

‘This Remark I humbly apprehend to be the
ftronger, becaufe there Las been no Proof of any
particular Mectings or Confultations with other
Per{ons, towardscarrying on thefe Defigns,  And
how a Man can conipire with hinfelt, I know
not, except that 1t is barely alledg’d he was a
Member of the Burfors Club 5 the Falfiry of which
Affertion that Honourable Committee themfelves
feem fo fenfible of, and by that Indulgence and
Enlargement which one of thofe Noble Perfons
(tho’ faid to be the chief of them) has fince mee
with, 1s now fo well underftood, as to need no
manner of Refutation,

I may alfo as juftly oblerve, that there is no
one Witnefs againft this Reverend Prelate of any
one criminal Act or Expreflion, from the Time of
his Majefty’s Acceion to the Throne ; tho® one of
the Counfel (as your Lordfhips may remember)
was very particufar about the Manner of his
pafling of the 1oth of Fune, which the Coachman
gave them an Account of for four Years together
and tho” all his Papers were f{eiz’d, not one Let-
ter, or Paper, under his own Hand, produced
of a criminal Nuature, or pretended to have been
{een or intercepted, Not any one Letter inter-
cepted that is pretended to have been written to
him, much lefs any prov’d to have been receiv’d
by him, the Matter of which appears to be Trea-
fonable, or any ways Criminal, My Lords, I
muft own a great Confequence is drawn by that
Honourable Commitree, becaufe a greac Quantity
of Letters and Papers were found dated before
the Year 1712, This very Obje&ion was made
in the Accufation of his Lordfhip’s worthy Pre-
deceflfor, and a flight Anfwer fatisfy’d his Exa-
minants; and the plain Reafon is, that his Lord-
thip at that Time had a fertled Correfpondence
with many eminent Men on Matters of Learning,
which he efteemed fo valuable as to preferves
but fince the finithing of thole Controverfies, he
had lefs occafion to write, and his Lordfhip’s
Merits having call’d him up to 2 more high and
bufy Station, he had lefs Opportunity to write 3
and he that writes lictle will receive but lictle.
From that Year therefore (they juftly obferve)
few of any Confequence were found, and even
thofe few, (if no other than what are printed,
and as yet produc’d) we beg leave to fay, are
of no Confequence at all, to fupport the Inference
drawn from them.

The firft, 1 think, 1s from a great Lady; but
fo general and uncerrain, that it does by no means
warrant the Conclufion drawn from 1t ; for it
does not fo much as appear to have been a Let-
ter, or what it was that was enclos’d. And I
befeech your Lordfhips, what more can be inferr’d
from Captain [alflead’s Letter, ® the Contents
of which are no more, than thata Neighbour, as
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Captain Halftead was to the Bifhop, delires leave
to dinc with his Lordfhip on a Thurfiay, which
was his publick Day, in Company of 20 other
People? I muft confefs they bave laid a Strefs
upon the Character of the Man in their Open-
ing 3 but nothing more has been prov’d, than that
he was in Shlp by fome Name difterent from
his own, Another Letter that was faid to be
found among his Lord{hip’s Papers, was that di-
refted to Dubois.  But this (my Lords) I fhall
beg, leave to referve for a more proper Occafion,

I fhall now confider the four feveral Charges
againft the Bifhop: And the Firft artles from
Neynoe and Pancier’s Informations, all mere Hear-
fays 5 fome from living, and fome from a dead
Perfon 5 but pofitively and exprefly denied by the
living Perfons, from whom fuch Informationsare
Juppoled to have come.

All that Pancier’s Informations * fay, relating
to this Reverend Prelate, 15, That one Steew told
him, that the Bifhop ot Rochefter had the Princi-
pal Direction of the Con{piracy 5 and that 200000/,
had been rais’d and put into his Management.
‘This §keen, 1t feems, is ftill in Cultody, and your
Lordfhips will hear how far he will fupporc this
Charge.

Tho’ the very Accufation itfelf we bey leave
to call ablurd and incredible s that fuch a Sum of
Moncy as 200000/, could be rais’d and depofited
in one Man’s Hands, and not yet traced up to
fome of the Contributors, or to the Fland where
1t was depofited, efpecially when 1t 1s charged up-
on 2 Perfon not ufed to deal in Merchandizes, or
Remittances. Tho’ the Counlfe] for the Bill have
flid over this, yet being often repeated in the
Report, as if there had been fome Weight in ir,
I thought myfelf oblig’d to take Notuce of it,
tho’ it is {o incredible, I confefs, that it 1s fearce
worth removing.

Of Nevuoe’s Informations, your Lordfhips may
obferve there are Four, but none of them fworn
to nor figned ; and it vas exprefly refolved, mn
Lord /iﬁd@v bC’lﬁf, * by all the Judges of Eugland,
that no Examination without Oath ought to be
read except of the Party himfelf that is tried.
They are all either of a Date fubfequent to his
Lordihip’s Commitment, (and theretore il then
thought © inconfiderable, and not worth redu-
cing into Writing,) or elfe they are of no Date at
all.  One of the Two without a Date appears
manifeftly to have been taken after he was feiz’d,
and brought up from Deal in September, which
fufficiently thews what juit Diftruft there was ac
that Time of his Credits that on the 27th of
September, was on the Day before he drowned
himfelf 3 and both, when heis known to have been
under the greateft Terrors and Apprehenfions,
in that he was not able to make good what ap-
pears by the Paper (mark’d I 11. and found
afterwards in his Pocket) to have beu] undertaken
by him, or required of him. Tt is not faid, as
to one of his Examinations, ¢ before whom it
was taken : Another of them, and the only one
they now think fic to make Ufe of, 15 an Extract
only from three other Papers, and faid to contain
the Subftance of them ; but the Papers them-
fclves, out of which it was extracted, do no
where appear.  And there are fome Particulars
i the Report © of that Honourable Committee,
which he 15 faid to have confefs’d, which do not
appear i any one of thefe Examirations, and are
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of fuch a Nacture as to afiect the Credit of all he
faid, and (if produced) would, we doubt not, in
other Refpets entively blaft the Credit of his
Teftimony.  And, my Lords, if the Examination
of a Man 15 thus taken to pieces, the Antece-
dents and the Confequents left out, Treaton fand
what not) may be made and inferred from the
moft innocent Things and Expreflions,
But his xaminations, even as they lie in the
Appendix, are full of Inconfiltencies and Abfur-
dities : Inconfiltencies, I mean, not only with
Puancicr’s and the Depolitions of other Perfons.
but even with themlelves,  IFor Paucier fays, lie-
tle pafs’d in Writing in the Conduct of the whole
Aflair: Neviee ﬁ}rs there were many Bundles of
Letters that Mr. Kdly brought with him from
Irance, and which he had lu_n him write at feve-
ral Times. Dut yet they are much more incon-
filtent with themlelves; for initance, Nepnoe fays,
tn his Examination, mark’d Iz, 7. tlmt he had {een
feveral Letters written by Aelly, and feot to him
trom Paris, and other Parts, but they never con-
tun’d any thing material : And yetin 10 S, he
fays, that he had feen feveral Cyphers of adly’s,
and feen him make ule of themy and ehat Acdly
with great [Freedom acknowledged they were for
carrying on the Correfpondence with the Preten-
der’s Agents.  Whereas 1t is urterly incredible
that a Man, who had really been fo communica-
tive in his Difcourie, and of his Cyphers, fhould
yet be fo referv’d as to hide from him any thing
material i lus Letters,  In the very fame Exami-
nation (he fays) he was well acquainted with one
Iization, i e the late Yarl Marifball, and lay fe-
veral Nights with him 3 but after all his Incima-
cy, at Jaft it comes out, that he did not know
really who he was. There are fome other Incon-
fiftenctes, which have been already taken notice
of by Sir Conflantine, which T thall not repeat,
Bur, my Lords, if the Perfons and Credit of
Neynge and Pancier were unexceptionable, yet
what they {ay 1s only Hearfay, or mere Aflirma-
von: And was ever that allow’d as Eividence in
any material Point by any Law, or in any Courc
m the World? *Tis exprefly refolv’din the Trials
of Langh.rin and Lord Rujfe! to be no Evidence s
and 1t is the firflt Time 1t ever recetv’d fo much
Countenance as to be read in judicial Proceed-
ings; and | dm*e {1y, there 1s no fuch Practice in
the Courts of [nquifition abroad,  Even common
Fame and Repuration is but of lictdle Weighe 1n
any Cafe that [ know of. It may, my Lords, be
a fufiicient Ground for an Officer of the Peace,
in fome few Cafes, to arreft a Perfon, or for a
vigilaint Miniftry to make Enquiries, 7. e. to ac-
cufe or apprehend 5 but was never yet allow’d o
be a Guide n judicial Proceedings, or to con-
demn any Man in any Criminal Cafe, whatever.
But even when the Commons (in the Cafe of the
Duke of Buckingham, 1 Car, 1) had declar’d, that
common Fame was a good Ground of Enquiry,
it was complan’d of, and the Commons after-
wards receded from i, and proceeded upon the
LExamination of Witnefies, and other IEvidences,
and 1n every Article of their Accufation the par-
ticular Facts are exprefs’d.  Much lefs will your
Lordfhips allow the kFlearfay of one fingle Man,
and only Extracts of that Hearfay, to be of any
Weight, nay, tobe of more Weight and Autho-
rity now he 1s dead, than if he were living 5 for
i[ he were living, < ad could only depofe by “Hear-
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fay, no one furely can fay it would be admitted
2s Evidence s but fince he is dead, and we have
no Opportunity of crofs-examining of him, why
ought not his Lordfhip to have the Advantage of
ir, as was refolv’d 1 the Cale of the * King a-
gainft Pain? Or like the l{no_wn Cafe of a2 Ma_n
dying in Execution, ‘the Law s fatisfied, and his
Creditor is without Remedy? And it cannot be
deny'd, but if one of our Witnefles had died,
.nd a Perfon had taken Minutes of what he
could fay, we fhould not have had the Benefit of
his Teftimony 5 and where there 1s the {fame Rea-
fon, there ought in Juftice to be the fame Law
.nd Conftruction. And yet thisis the Founda-
tion and Support of the whole Charge againft his
Lordfhip. It is upon this Man’s Exammnation
fingly that it is afirm’d, among other notorious
Untruths, that the Pretender rely’d more upon
Advices from the Bifhop, than from any other
Perfons. But this, and whatever elic is in them,
with Submiffion to your Lordfhips, amounts to
no more than this, that Neynoe was heard to fay,
what he heard Kely fay, what Kelly muft have
heard fome other Perfons fay, what they had
heard the Pretender fay, what neither they, nor
any one clfe, ever had Reafon to fay.

But, my Lords, there is ftll fomething more
ftranee in what 1s now attempted 3 for the Per-
fons of whom ’tis pretended they heard all this,
and into whofe Teltimony it muft all be refolv’d,
are now both living, and are {o far from fupport-
g what ’ds pretended they have heard from
them, that they abfolutely deny and coneradict
every Word of it.  One of them has already done
it (if my Inftructions are true) in the moft fo-
lemn Manner, at your Lordfhips Bar, and the
other is now ready to do the fame. And Neynoz
was fo confcious to himfelt of the Faliity of what
he had faid, that he loft his Lifc to avoid the
Punithment that might otherwife have fallen on
him, (for his Flight, my Lords, can admit of no
other Senfe or Conitruction.) He could not ap-
prehend himfelf in Danger, if what he had faid
was true 3 but on the contrary, had reafon to ex-
pet Rewards, if he could make out the Truth of
his Information. Charity forbids me now, my
Lords, to fay any more of him, unlels 1t be
thought requifite to prove the Fallity of his In-
formation by his own free and voluntary Confel-
fion, often repeated and confirm’d to Strangers
and indifferent Perfons, And (if my Inftructions
are true) we have thofe that will {peak moft fully
to It,

This is the firlt and the principal Part of their
Proof; and if we take away this Foundation,
all the mighty Superftruture raifed upon it muft
{1l to the Ground, and all their corroborative
Pioofs and concurrent Circumftances muft come
to nothing.

The fecond Fead of Accufation againit his
Lordthip, is, from three Letters, fuppoled to be
dictated by him, of thez2oth of April.  The firl
to Chivers, interpreted Diflon, figned by the Name
of Foires 5 the fecond to Muferave, interpreted
Mair, ign’d Hingtei 3 a third wo Fackfon, explain’d
to mean the Pretender, fign’d 1378, and {ome-
times *tis printed 13873 and therefore which of
thefe two 1s right I cannot tell,

Betfore I fpeak of the Letters themfelves, 1 {hall
mention one Word as to the Manner of their Con-
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veyance : They are faid to be enclofed in a Packet
to one Gordon of Boulogne, ina Letter from Kelly
himfelf, fent by the ordinary Poft, and fign’d
with a Name, which they fay he moft ufually
figned and went by. This is fo improbable, that
out of eight or ten Names they are pleafed
to give him, he could bethink himfelf at thae
Time of no other Name to fign a Letter enclo-
fing three of the utmoft Confequence ; and is fo
inconfiftent with that Caution and Subtlety all a-
long infinuated in this Correfpondence, that it
almolt needs no Confutation. But yet (if my In-
ftructions are true) Mr., Gordon, to whom they
are faid to have been direted, and the only in-
different Perfon in the Cafe, and can be under
no fort of Influence from hence, has attefted upon
his Qath, that there was no fuch Letter, or
Packet, ever came to his Hands.

And {uppofing thefe Letters were fent, as they
fuppofe, to the Perfons they fuppofe, and diéta-
ted by the Perfons they fuppole 5 is there one Paf-
fage in them of fuch a criminal Import, us would
be fufficient to found an Indiétment ac Law? If
there is not, they are not to be made criminal
by Arguments, Innuendos, and Implications.
The Cale of Sir Samuel Barnadifton, already men-
tion’d by Sir Constautine, isexprefly in Print; and
the Realon given for the Reverfal of that Judg-
ment (as appears by your own Journals) is, be-
caufe the Information was grounded upon Letters,
which in themfclves were not criminal, but made
fo by Innuendos, and forced Conftruétions,
There 1s Croshy’s Cafe to the fame Purpofe, be-
fore the Court of Kiug's-Beuch, in the Year 1695,
who was inditted of Treafon; and the Overt-
Aés hid in the Inditment, were for inviting
the French King to mvade the Kingdom, and by
fending Letters and Inftru®tions, how and where
to make the Defcent,  Tho” the Coure thought his
Hand-writing was prov’d, and the Matter of the
Papers of a very odd and fufpicious Nature, and
the French King frequently mention’d in them,
and the Indittment fuppofed them o be contriv’d
for to invitc him over; yer they held 1t noc
Treafon.

And the chief Thing that gives any Ground
of Sufpicion, mn this Cafe, is, the Perfon to
whom they are fuppofed to be direfled : but 1
muft fubmit to your Lordfhips, that there has
been no Proof that either Chivers and Mufprave,
or Fackfon, are the very Perfons {uppoied, or
that his Lordfhip was privy to the Writing of
one, or the other of them; nor are they capable
of Proof, as we hope inmediately to make ap-
pear,

However, for the prefent, fuppofing as they
have fuppofed, that Chivers and Muferave mean
Dillon and Mar, and that fuch Leiters were
wrote to them by his Lordfhip without any Dif-
auife, (unlefs the Matter of them, as I belore
faid, were planly criminal) or unlels your
Lordfhips will fuppofe (as they {fuppolc) fome-
thing criminal contained n the Words not decy-
pher’d; and unlefs it could have been prov’d thac
the Perfons writing or diating thefe Letters,
knew them to be the Pretender’s Agents, and as
fuch addrefs’d to them 5 I dont know (my Lords)
how it could be conftrued a treafonable or cri-
minal Correfpondence, either within the Letter
or Intention of Siaf, 14 77, 111, ¢, 3, or any other
Law whatfocver,

S{Yf For
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For tho' the latc Lord Marr is an attainted
Perfon, it can’t be denied but he is flill in many
Senfes a Subjeét of England, and is no more di-
vefted of his natural Allegiance, than a bamifiyd,
or an out-lawed Man: and tho’ he appeared in
open Arms and Rebellion againdt his Majefty, he
was not thought fo dreadful a Man, as to have a
Correfpondence with him made Treafon or Fe-
lony; but that was a peculiar Favour, reflerved
for this Reverend Prelate and his Friends, My
Lords, I would not be underftood to mean, as if
the moft innocent Correfpopdence with a Perfon
under fuch Circumfitances, was prudent or con-
venient; but I chink I imay affirm (cven from the
Claufe of this Bill) it would not of 1tfelf have
been criminal.  But (according to my Inftruc-
tions) this Reverend Prelate was little known to
that Lord, and never had any riendfhip or Ac-
quaintance with him while in Eiglund, and can-
not be fuppofed to have contracted fuch a
Friendfhip fince he was abroad,

That Dilleir was an Agent of the Pretender’s,
nothing appears antecedent to thefe Letters:
Nor did Marr at that Time appear to be one of
his Agents, when it was fo well known (as that
Honourble Committee oblerve) that he was at
that T'ime fubfifted by a Penfion from the Court
of Eugland, This Penflon indeed, is faid to be
ftopt laft Augxiiy but the Letter to him of the
20th of April (by whomloever wrote) was fonic
Months before.

Indeed, it Fackfon had been proved to mean
the Pretender, the Writing to him would be
High-Treafon plainly within the Statute: but
that the Pretender is not, and cannot be under-
flood by that Name, we hope to makeappear ful-
ly, before we have done, even from the Lights
that Honourable Committee have atforded us.

I fhall next confider the Nature of the Proofs
to induce your Lordihips Belief, that thefe Letters
were di¢tated by my Lord Bifhop: And the firft
they offer, is, Becaufe th- Matter of them agrees
with his Lordfhip’s Circumftances at that Time s
7. ¢. his being il of the Gour, and the approach-
ing Death ot his Lady 5 which (chey fay) is mo-
rally impolhible thould fuit {o exaltly to any one
Man clfe,  Thefe two Crrcumitances mult be al-
low’d to be agrecable to thofe which his Lord-
fhip was then under @ But one would think (my
Lords) they are Circumftances fo melancholy in
themlelves, that they might have been {pared,
efpecially confidering the little Ule or Advantage
that can really be made of them,  But thefe Cir-
cumftances were no Secrets: every one that
knew his Lord(hip, muft likewife know them;
and whoever wrote thele Letters with a Defign
to have them ntercepted, and mmputed to him,
(as we hope to fhew the Cafe really was) would
certatnly mention fuch Matters or Circumftan-
ces in them, as night Le naturally thought to
deferibe him. Or it they were written without
his Knowledge, (as they will be clearly proved
to have been) it 1s no wonder, if the Writer, who
perfonated his Lordfhip, fhould infert all that
was proner to faften the Sufpicion he intended on
him.

Another Proof that they were dictated by his
1.ordibip, they lay, s, from the Subfcription of
the Names of Fones, Hlington, and the N° 1378,
which are all aflirmed to denote his Lordfhip:
And the Reafon why that Numter belongs to
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him, is, becaufe the Decypherer has found that
Number to denote the proper Name or Title of
a Perfon beginning with the Letter R, If this is
his real Opinion, muft that needs be the Bifhop
Is there no body elfe, whofe Name or Title be-
eins with the fame Letter?

But, with Submiffion to your Lordfhips, it
feems impoflible to affirm even thus much with
any Degree of Certainty, and it muft be only
Matter of mere Conjecture, Dr. 7allis, who i
allowed to be the Father of the Science, (fuch as ie
1s) and was the Wonder and Envy of all Foreign-
ers, direftly owns, that the Whole was buils
upon Conjectures ; and he that had the bef:
Guefs, was the beft Aruff. Such, my Lords, js
the Science of Decyphering.  And from fuch up-
certain and conjectural Premifies, what certain
Conclufion can poflibly be drawn? And s
plain, Mr. Pilles 1s not fo infallible as he pre-
tends to be, by that Number of Paflages not ye;
decypher’d.

When we took our Objeétion firlt againft the
Nature of this new fort of Evidence, the Coun-
fel for the Bill were pleafed to citea Statute in Q,
Lliz, Time, wherein they faid the Word Cypher
1s mention’d. I have [ince looked for that Sta-
tute, but could find nothing about it; and, per-
haps, may be miftaken in the Statute which they
mean,  But, my Lords, I am fure they did not
mention any particular Tyiutl, where 1t was ever
heard of, or allowed as Evidence, I rather be-
Jieve, that, according to the Notions of thofe
Tunes, (for foon after the Statute was made a-
gainft #7uches) if any Decypherers had appear’d
then as Evidence, they might have been in more
Danger than the Crimimnal,

Butif thereare any certain Rules, or any reafon-
able Methods in Decyphering, I am fure ’tis
highly improbable, that Perfons fo cunning and
wary, as thefe are all along reprefented to be,
fhould be guilty of fuch a faral Overfight, as

jJuft to fign wich fuch Numbers, that all, it feems,

who underftand Cyphers, muft neceffarily know
to be intended for the Initial Letter of their
Names. It would, my Lords, in my humble Opi-
nion have been more confiftent with that Care and
Caution, to have made thofe Numbers ftand for
quite contrary Letters, and thole Letters to
have been exprels’d by quite contrary Numbers ;
and there 15 no Doubt, but they might have made
any others fignify the fame Thing. However,
fince the Decypherer has not fhew’d us by what
Methods he has arrived at this Conclufion, ’tis
impoflible for us, by any politive or direét Evi-
dence to confute 1t: But ’tis fufficient for us, to
deny on the one hand, what he hason the other
hand affirm’d, without telling us the Reafons
of 1t,

That the Names of Feies and ingeon belong
to his Lordfhip, 1s endeavoured to be proved by
fome Paffages in fubfequent Letters, and by re-
fining on the Matter of them, which they thinl:
1s applicable to his Lordfhip only.

I have already mentioned two of thofe Inftan-
ces, viz. his Lordfhip’s own Indifpofition, and
the Death of his Lady, which are likewife men-
tioned in the fublequent Letters, in order to faf-
ten the Imputation intended, yet deeper on him.
There 1s a Third, which relates to the Prefent of

2 Dog,

That
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That fuch a Dog was fene docs indeed appear
byt that his Lordfhip had received 1t, or faw it
or had any Letter or Meffage about it, has not
been prm'cd, and he poﬁ.twc]y denies it ; and to
whom, or from whom it was really fenc, Mr.
Kelly can beft determine, and his Lox:dﬂup _mu!t
refor himfelf to what he hasalways aflirmed in his
>vamination ; and (if [ am rightly inform’d) fince
ce-affirm’d ac your Lordfhip’s Bar, that he gave
'+ to Mrs. Barnes, and defigned it for her from
the firft, and for her only. '

Av Lords, I thould apologize for taking No-
rice of fuch minute and low Circumitances; but
-0 15 the Lvidence and Nature of the Proof made
afe of againft vs. 1 fhould rather have expect.
ed, that ingenious Gentleman (the Decypherer)
would have fhewn, by fome Rules of lus Art,
that the whole Story of the Dog had been a Fable
or FiGtion, and explan’d it to jomething that was
reafonable and probable, which T am fure this is
not, to fuppofe (as the L.etters _re:ld to }’OUI"LQrd-
thips do fuppofe} Mufgrave, 1. ¢. Marr, in onc
Part of the World, General Dillon in another ?,
widely dittant one from the _{Jthf:r, and a learned
Prelate, to be in fuch Tribulunoq and Concern
for a lietle Dog 5 which no way fuits the Charac-
ters of any one of the Perfons to whom it 1s ap-
plied s much lefs the Circum{tances of this Jearned
Prelate, who had at that time a muclg nearcr
Cancern upon him, from the Death of his Wife,
and was himfelf in fuch great Diforder and Weak-
nefs of Body. The {peaking therefore of this
Prefent, backwards and forwards, with fuch par-
ticular Circumftances, and the Report of it fo
induftrioufly fpread many Months before my Lord
Bifhop’s Apprehenfion, (as fome of your Lord-
fhips cannot but remember) 1s abfurd and ridicu-
lous upon all other Suppofitions, but upon the
Defien of faftning fomething on his Lord(hip,
the Point all along in their View.

If the Writer ‘of thefe Letters had been really

and truly informed of his Lordfhip’s Circum-
ftances, he might, perhaps more properly, have
affirm’d it of his Lady; which ’tis plain, theWri-
ter was not, becaufe he fpeaks of her as Living
11 Days after fhe was Dead.  And how 1gnorang
of them the Writer really was, appears by ano-
ther Paffage in that very Letter ; where he fays,
B¢ Mr, Foiues is come to Town for a Day only,
¢ May7th? Whereas his Lordfhip had been in
Town Two Days, and ftaid Three more, as ap-
pears even by their own Evidence, Latwfon and
Wood,

By thefe your Lordfhips may fec, how many
forced Inferences and Conftructions, and what a
Train of Abfurdities and Suppofitions are necef-
fary to fupport one poor, and (if true) yet incon-
fiderable Affertion, when once we depart from
the fure and known Rules of Law!!

A Third Way of proving thefe Letters to be
the Bithop’s, is from the Hand-writing, which 1
fuppofed to be Kelly's, and he is fuppoled to have
been his Lordfhip’s Secretary in thefe Matters:
Both which Suppofitions are deftitute of any pro-
per or fatisfactory Proof.

The firft is attempted to be fupported by the
Teftimony of the Clerks of the Poft-Office.  But
before I fpeak to the Teftimony which they have
aiven, I muft beg leave to offer one Word as to
their manner of obtaining ity and fhall endeavour
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not to tranfgrefs your Lordfhips late Refolution®
And when I mention any Words of that A& of Pai-
liament, it 1s only to fhew the cautious Meafures
the Legiflature took even in imparting this Power
to them, and the juft Apprehenfions they had of
the Abufes and ill Confequences that might at-
tend it. My Lords, I am fo far from endea-
vouring to bring them in danger of a Penalty, ‘as
the Counfel were pleafed to objed, that I am
willing to fuppofe thofe Clerks had proper War-
rants at that Time, and for that particular Open-
g and Detaining.  But that is all which the A&
gives, and the Words of it are fully fagisfied by
fuch a Conltruction, without going farther, and
extending the Words of the A¢t to that which was
not mn the leaft within the Intention or Purview
of it. It don’t appear to me, my Lords, I con-
fefs, how they are impower’d to take Copies (for
all fuch Alts which are in Reftraint of Trade and
Commerce, arc to be ftrictly and literally con-

{trued :) But I am utterly at 2 Lofs to know,
from what Words of the A& it can be inferr’d,

that fuch Copies fhall be received as Evidence in
Courts of Judicature; and not only againft the
Writer himielf, but againlt other Perfons too,

A private At of Parliament (tho printed in
Kaftal and other authentick Collections of Sta-
tutes) has been difallow’d, when it has not been
examined with the Record. Bur, my Lords, I
don’t know that a Copy of any Thing was ever
allow’d as Lvidence, but what was made by a
proper Sworn Officer, known in Law, and where
every one may have Accefls to ir; and there-
fore, 1f falfe, may be difproved by the other Side.
But 15 there the fame Reafon here? My Lords,
can the Party ever have an Opportunity to dif-
prove it, If falfly copied, when the Original is
fent forward? Or, it it were ftill in their Pof-
{eflion, have we any Power to procure a Sight of
the Original? or to have a Copy of that Copy?
And therefore, we hope your Lordfhips will not
regard that Part of the Evidence, if it were ma-
terial.  But to confider alfo, my Lords, what it
is they have depofed of thefe Copies; That the
Originals were written in the fame FHand with
fome Papers fhewed them ; and which, they
were told, were Mr, Kelly’s Fland-writing.,  Your
Lordthips, I doubt not, obferve the Time when
they depofed this firflt, wiz. the 2.th of Auguft,
and afterwards the firlt of Tanuary lnft; 4. e, The
firft of thefe Depofitions four Months, the other
cight Months, after they had (een the Originals
of the 20th of Ap#il: For, they were forwarded
by the Poft, and the Clerks only took Copies of
them, and did not detain any one Original for a
Specimen till their firft Depofitton; and furcly
that was a little of the lateft: So that it refts fin-
aly upon the Memory of the Clerks for four or
cight Months. T think St. Fames fays, That a
Man may even bebold bis econ Face in ¢ Glafs, but be
is 10 fooher goue, but be flrailway forgetteth what
mamicr of Man be was: And 1t 1s much more im-
poflible for any one fo exactly and nicely to re-
member all the lictle Strokes and Dathes of the
Pen, by which the Samenefs or Diverfity of
Hands can oniy be made out.

And all Malone fwears, 15, That he believes it
to be Kelly’s Hand-writing s and ’tis remarkable,
that his Depofition is but in Farxary lalt, and he
left Mrs, Barnes’s Service i Mav, fo that he

could
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could not have feen him write fince that Time.
He don’t fay, he ever read any of his Writing, or
at molt the Superfeription of a Leteer : He might,
perhaps, fee him write at fome Diftance, as he
came in and out of the Room ; but furely, that
cannot be fufficient to form a Judgment of a
Man’s Hand-writing 5 and [ am fure the Impro-
bability is much greater after nine Month’s Time.
And Hutebins the Meffenger, from feeing the Su-
perfeription of a Letter to the Secretary of State,
has likewife, I think, taken upon him to {wear
the fame thing.

But fuppofing thefe Perfons had feen M. Kelly
write frequently, and had, within a more reafo-
nable Diflance, fwore it to bz like his Fland,
will any one fay, Thaticis a fuflicient, or even
o reafonable Proof, in any criminal Cafe? But be-
caufe Mr. Ke/ly is all along affirmed to have acted
in thefe Matters as his Lordfhip’s Secretary, 1
muft beg your Lordfhips Patience to confider,
How far that Doctrine of Similitude of Hands has
prevailed.

Colone! Sidrey’s Cafe was the firft wherein 1t
was ever admitted as a Proof in a Criminal Cafe
but that Judgment was afterwards reverled by
Parliament, as manifeltly unjufl.  In Lady Car’s
Cafe, Sid. Rep. 419. which was only an Infor-
mation of Perjury, yeta Letter under her own
Hand was pofitively denied to be Evidence s
tho’ a Witnefs Iwore he believed it to be hers,
I muft own, my Lords, this Cafe at the late Trial
of Mr. Layer, was not only denicd to be Law,
but all Men defy’d to make common Senfe of it:
But, with the utmolt Deference to that learned
Gentleman that faid fo, I beg leave to mention
the Words of Sir 7. Hawles upon that Cafe, who
was of a different Opinion. ¢ At that Time,
< fays he, when the Cafe of Lady Car was ad.
¢ judged, belides Teeifden and Kepliug, two very
¢ eminent Judoes, there fat in that Court Sir
¢« Wad. Iiindbam, whom all will own to have
< been the fecond bell Judge who fat n Hefi-
< ginfler-Hall Gince the Reftoration 5 and if it 1s
¢ not [vidence in Mifdemeanour, much lefs, {ays
¢ lie, in Treafon.® Which Inference, belides the
Reaton of the Thing itfelf, 1s fupported by the
Authority of Lord Coke,

In my Lord Proffeir’s Cafe, his Hand-wnting
was proved by three Witnefles, that had belong-
ed to him while in the Secretary’s Office, and
mufl neceflarily have {een him write a thoufand
Times: But that was not all; for thofe Papers
were {vized on him, fealed with his own Seal, as
he was going to Fraice in the Heat of War, con-
trary to an A of Parliament, which at that
Time made ic Treafon,

In the Trial of the Seven Bifhops, the fame
Queflion arofe, Whether Simlitude of Fands
was a Proof in a Criminal Matter? and 1¢ was
not aamitted,

In Fyancia’s Trial, before all the Judges at the
Old-Baily, itis pofitively laid down by the Chict
Baron, and not contradicted by any others, That
it was no Proof or Jividence of itfelf’; and the
Letter in that Cale would not have been adimie-
ted, but thac it was found by his Bedfide, and a
Copy of the very fame Letter enter’d in his Pocket-
Book, which he had owned and explained to fome
Lords of the Council.

In Croshy’s Cale, the Hand-writing was fworn
to by three pofitive Witnefies, and owned m
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one of the Papers by the Prifoner himfelf; yet
Lord Chief Juftice 7o/t and the Court held it no
Evidence, Becaufe one Hand, fays he, may be like
another, and Prefumptions fhall uever fake Place ip
Treafons.

In the late Cafe of Mr. Layer, ’tis well known,
that befides the Proof of his own Hand-writing,
the Treafonable Papers were delivered by Lis
own Hand to the Wimnels ; and ’twas upon that
Ground only, they were permitted to be read
again{t him.  Befides this, he had faid 7bat betore
the Lords of the Council, which the Court thougl.c
amounted to a full Acknowledgment that it was
his Writing. But even all this, my Lords, was
made ufe of againlt hun but as concurrent Livi-
dence, becaufe there were two pofitive Wirnef-
fes, viva voce, againlt him, as to the other Overt-
Adts,

I will mention to your Lordfhips fome Forcign
concurrent Authorities upon this Point, to fhew,
that the Reafon and Lquity of this Doltrine has
been uniform and univerfal, That Similitude or
Comparifon of Hands is not a (uflicient Proofof 1t,
There is a famous Cafe of Fean Millard, in a Book
called, Le Fournal du Palais.  He had lived 40
Years from his Wife, and then returned and re-
claimed her, after fhe was marry’d to anotuer.
One of his Methods made ufe of to prove him to
be the fame Perfon, was, the Hand-writing of
Letters that had formerly pafled between them
Which occafion’d this Queftion before all the fa-
mous Judicatures of France, ¢ Whether the Tef-
« timony of skilful Notaries, who fully depofed
¢ of the Similitude of the Hands, was a fufficient
¢ Proof in this Cafe?’ and it was univerfally de-
nied. And yet this, my Lords, wasa Cafe high-
ly favour’d inall Laws; but more highly in thofc
Places, where Marriage i1s reputed as a Sacra-
ment, and in favour of which they will often
admit even the Party’s own Oath.

Codex Fabrianus Lib, 4. Tit. 14, Def. 71, fays,
A Proof by Comparifon of Hands, 1s a very
dangerous Prool’: Ligne in canfis civilibus dustax-
at 5 fed in criminalibus, in quibus periculum majus
verfatur, aut capitis, aut exiffimationts, non ttem.’
Vee!, an eminent Modern Civilian, L. 22.
Tom. 4. Seff. 11. to the very fame Purpofe. And
fo does Cujacivs in his Commentary on the Novels
72, ¢ The Romans, fays he, never allow’d it, but
¢ when no other Proof could be had, And 1
¢ latter Times, when Foroeries became more fre-
< quent, they would rot allow of it atall, unlefs
the Writing had been acknowledged by the Par-
¢ ty, or proved by two Witneffes who faw hum
write it

And then it was neceffary to bring both 1nto
Court, that the Judges themfelves might make
the Comparifon, and not leave the Witnefes to
be the only Judges of 1.

But it was never known, and I may defy all
the Writers of Law to thew me one Inftance,
that any Fvidence of the Similitude of Hands
(which can only be made out by Comparifon)
was admitted, but where the Papers pretended
to be written in the fame Hand, were produ-
ced and compared ; Which is fo far trom being
the prefent Cafe, that even the attefling Clerks,
who are the only Wiwmefles in the Cale, never
had an Opportunity of comparing the Original
Letter ftopp’d in .fgn? laft, with any one of the
three original Letters dated A7l 20, or with

any

™

o]

™

L o

[ Y



1723

any of the intermediate Letters, which they af-
firm to have been written in the fame Hand.

And if it be confider’d, how much more difficult
it is to diftinguifh the Hand of one writing in
Figures (which ftand fingle one from another)
from the Fland of one writing in Words at length
(which are varioufly connefted and combined)
your Lordfh?ps will never give them the leaft De-
arec of Credit. |

But at once to put an End to this Evidence
(if my Inftructions are true) 1t has already ap-
pear’d to your Lordfhips, upon Mr. Kelly’s Bill,
That the only Original Letter of the twentieth
of Anguft, ftoptas a Sample at the Polt-Office,
and the only Ground of afhrming thefe Three to
have been his, was not his Hand-writing ; and,
if need be, we have the fame and ftronger Evi-
dence to produce, Upon the whole therefore, I
think I may affirm, That there is no legal or rea-
fonable Ground to infer thofe Letters to have
been wrote by Aelly.

And furely, my Lords, it was incumbent on
them to prove, as well as to affirm, thar they
were wrote by his Lordfhip’s Direction, before
they can affect him; even tho’ the Writer (who-
ever he was) had prefuined to have figned chem
with his Lordfhip’s own Name and proper Ap-
pellation, I befeech your Lordfhips, how does
itin the leaftappear, that Mr. Aelly, or Mr, Carte,
(as is afterwards upon no better Grounds fug-
gelted) was employ’d by his Lordfhip to carry
on that Correfpoundence? It has, I confefs, been
frequently faid at your Lordfhips Bar, as well as
by that Honourable Committee, but like other
Charges, without any Shadow of Proof ; unlefs
it be an obfcure Paflage in a Letter of Chirwell
from abroad, to onc /¥illiams here, D. 2%, which
fays, They bad a Storyin France of Welton’s Clerk
being laid up for Debt: Which, as I fhall after-
wards fhew, could not poflibly mean his Lord-
thip. There 1s another Paflage alfo in the Let-
ter to Dubots, from whence the fame Inference
1s made, What unknown Per{on that Dulois is
don’t appear, or whether it isa real or hctitious
Name; for all their Lifts and Cyphers afiord no-
thing like it.  The Committee are pleafed to fup-
pofe it a Letter to the Bifthop, and received by
him from Abroad 5 and from thence infer, he
ufed to receive Letters directed to him by féti-
tious Names, ‘The Counfel for the Bill fuppofe
it a Leuer from bunfelf wo bimfelf, becaufe the
Hand-writing, they fay, (or rather the Letter ¢)
1s fomething ltke his Lordfhip’s. It is not fign-
ed by any ore, and dated only the fixteenth of
December without any Year; and tho’ that Ho-
nourable Committee are pleafed to affix, in their
Obfervations on 1t, 1721, becaule Fobufon, they
fay, was about that Time at Paris, yet for what
appears from the Letter icfelf, it might be writ-
ten before hus Majelty’s Acceflion, or before the
feveral Adls of Grace that have been s and if it
had any Criminal Mcaning, ’ts unprobable his
Lordfhip would have mentioned the Hand of
Conveyance at length 3 and much more impro-
bable, that he fhould have deftroyed all his o-
ther Letters (as the Committee are pleafed to
infinuate) and to preferve this only, which is of
no Confequence, but to furnifh Evidence againtt
himfelf, and to explain the Thing moft wanted.
Another Proof that it is his Letter, is from 2a

broken Scal, which, they fay, is made by the
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fame Seal as that feized on his Servant at the
Tower. But confider, my Lords, how many
Similitndes we are at laft come to in this one At-
tempt, Similitude of Hands, Similitude of Figures,
Similitude of Charallers, and Similitnde of Seals,

That Similitude of Hand-writing is no Proof,
I have fhewn by a Varicty of the beft Authori-
ttes : much lefs, the Similicude of one Letter in
the Alphabet; thatis, I darefay, a Conceit per-
fe€tly new. And ’tis well known, Artifts are
capable of counterfeiting any Man’s Hand or
Seal m fuch a Manner, thateven the Perfon whofe
Hand or Seal it 1s, fhall not be able to diitinguifly
it from his own: And yvour Lordfhips yetterday
faw an ample Specimen of it

It 15 upon thefe Grounds, my Lords, that
Relly hath been affirmied to have been his Lord-
fhip’s Sceretary in thefe Matters 5 bur there
is not the lealt Charge or Pretence of his having,
writ any other Letters of any kind for the Bi-
fhop, but thefe Three only, and not one through-
out the whole Correfpondence charg’d to have
been written by Carre, (tho’ he is in general
charged as another Manager of this Correfpone
dence.) This, my Lords, we mult infift, ought
to have had the fulleft Proof, and the moft un-
deniable LEvidence : For it is the Gift of the
Offence, ’uis the Foundation of the Statute 1.4
IV 11 ¢, 3. and ’us the particular Suggoeftion of
this Bill. *Tis poffible fome fuch Letter might be
wrote by Ke/ly or Carte to the Perfons they are ad-
drefs’d to, without the Bithop’s Privity or Di-
rection ; ’tis not fo uncommon a thing to pre-
tend Acquaintance with Perfons of Diftinétion,
or to make ufe of their Name and Authority, to
aive themfclves a greater Degree of Credit with
their Correfpondents.

If this may be fo, and ought now to be pre-
fumed fo, fince no Nan has proved it otherwife ;
then no Muan furely ought to fuffer by the A&t
of another, or to be punifhed for another Man’s
Fault.

I believe no one will think i1t any Reflection to
hear many of your Lordfhips Names in thefe Cy-
phers, and afterwards to find a frequent Mention
of them in the Correfpondence ; or to find his
Majefty’s own Name in Pluzket’s Cypher, under
the Difguwfe of Hawkeshy, and Page 62 of the
Report, Compliments from the Pretender and his
Wilc to one Hawkeshy.  NoMan, I fay, willap-
ply thefe, or many other Names of Perfons of
Honour mentioned in them, to the Perfons them-
felves, or imagine thofe Letters were really wrote
by their Privity or Confent, By the fame Rule
of Juftice, and by a Parity of Reafon, my Lord
Bithop’s Name may be prefum’d to have been
made ufe of, without his Privity or Confent; andif
there 1s any certtin Rule or Polition in Law, 1t 15
this, That all Prefumption cught to be in favour
of Innocency.

And to fhew the lietde Intimacy there wag
between his Lordfhip and Mr, Kefly, (if Rig
means his Lordfhip, as they fuppole, or that
Letrer £. 64, was trom Aely, as they alfo {up-
pofe) it will be fufficient to remind your Lord-
fhips of one Part of it, where the Writer fays, —
¢ That Rig and one Sk had been together s
¢ but the Refult of their Mceung he knew no-
¢ thing of. Rig had fixed his Sufpicion fome-
¢ where, tho’ I cannor find out the Place ; but
¢ you will hear it from Skix, to whom, 1t’s pro-
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¢ bable, he may have communicated his Senti-
< ments that way,” That is, my Lords, if I
underftand the Meaning of thofe Words, that
Kelly, the fuppofed Secretary on all thefe Occa-
fions, knew nothing of the Matters, or at leaft
much lefs than S&in, whom Aelly had but juft be-
fore introduc’d nto Rig's Acquaintance.

There is another Letter which has likewile
been read, F.47. (if it is to be underftood to be
Mr. Kefly’s, as they fuppofe, and Rig is to mean
his Lordfhip; tho’ we are far from aamitting the
one or the other) which we defire to make ufe
of, and amounts to a full and dire@ Confel-
fion, that the Wriiter (whoever he 1s) had
nothing in his Power or Knowledge to charge
him with, [ have the more Countenance, ity
Lords, to repeat the Words of this Letter, be-
caule that Honourable Commuttee have lee it pafs
without Tixception, Iol. 59. of the Repert :
Wherein the Writer vows, ¢ He never heard of
¢ the Cant Names of Fones and Hlington, or who
< was meant Dy them: That fome Perfons in
¢ wholc Power 1t was to do for him, had fhewed
¢ no Concern at all for his Misfortunes ; that ic
¢ was well he had no Secrets to reveal, [fince
¢ fuch Uflage might provoke a paflionate Man.
And all the World 1s fince convinced he had not,
fince no Perion feemed to be apprehenflive that
he could do them any Mifchief. My Lords, I fay,
if this Letter is to be underftood as from that
Gentleman, we think we are ntitled to have the
Benefit of his open and candid Declaration,

But however, my Lords, 1f we fhould not be
allowed to make this Ufe of it, yet (if my In-
ftructions are true) M. Kelly fully afferted this
mmfelf at your Lordfhip’s Bar; and even without
1f, we fhatl be able to make appear moft plainly,
in the Courfe of our Evidence, that Kely did
not, and could not write thole Three Letters
from his Lordfhip’s Mouth, or by his Lordfhip’s
Direction,

The Date of all Three is 20 April; when this
Revercnd Prelate (as has been already mentioned
to your Lordfhips) was deprived of the Ufe of
both Hand and Foot : had for a great while been
confined to his Room, under the greateft Weak-
nefs and Diforder, when his Lady lay in the next
Room, on her Death-bed.

Thefe, my Lords, and other remarkable Cir-
cumftances in his Family, which diftinguifh this
particular Period of Time, as on the one hand,
they have given the Wiiter of thefe fictitious
Letters fome Advantage towards fixing them on
the Bithop s fo, on the other hand, they afford his
Lordfhip a hke Advantage (in the moft provi-
dential Manner, T may fay) towards clearing
himfelf from the Tmputation of them. Becaule
his Servants then attending him, are able to re-
collet what pafled on that Occafion, and to be
very politve and particular in their Evidence con-
cerning i,

Hlis Lordlhip happened then to have Three
Men-Scrvants actually attending on him, and
fome one of thefe always, both Day and Nighr,
crither prefent with hum in the Room, or wait-
mg in the Paffage at his Chamber-Door; and the
Weather being warm, and the Room clofe, the
Door was generally wide open : It was then this
Reverend Prelate’s Misfortune, that ie was not
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able, without their Help, to ftir, or even to lift
up what he eator drank to his Mouth, Befides
thefe, there were T'wo Women-Servants, which
conftantly attended his Lady in her Room, which
is next adjomning, and came frequently to him
(once or twice an Hour) every Day with Accounts
how fhe did, the Bifhop himfelf being difabled
(for feveral Days before her Death) to go out of
his Room.

And all thele five Servants will depofe, That
for 14 or 15 Days before his Lady’s Death, no
Stranger whatever vifited his Lordfhip, much lefs
ftayed there any Time with him. This (my
Lords) the Women-Servants will affirm, as fiy
as their frequent fecing of him gave them Oppor-
tunity to make thefe Obfervacions,  His Coachi-
man (tho’ now Witnefs againit him) has con-
ftantly affirmed the fame thing, both below as
well as before your Lordfhips, But the three
Men (oneof which wasalways in the Room, Day
and Night, as [ before obferved) can be mott full
and peremptory mn their Teftimony, So that the
Bithop could not poflibly dictate thefe Letters,
cither to Mr. Aelly, or to any Body elfe, withour
the Privity and Obfervation of fome of them.

‘This being a Negartive, it is impeflible to be
more fully proved in any Cafe s and nothing but
the remarkable Circurnftances which happened at
that ttme, to which the Writer of tholc Letters
tunluckily pinned them down, could have help’d
us to fo ftrong and undeniable a Proof of it.

Whether Mr. Kelly was ever acquainted or vi-
fited his Lordfhip, indeed I am not inftruted ;
their Evidence, * I am fure, has proved nothing
ike 1t, nor is it material, much lefs criminal,
But as to the particular time (12 A7) when
Mr, Aelly is {uppofed to have told Mrs, Baies,
and fhe is fuppofed to have told Mrs, Levers, that
his Lordfhip fent his Coach for Kelfy, we fhall
exprefly prove the contrary : and befides that it
is only Hearlay of Mrs. Lewvet! from Mrs, Baries
who denies it, and his Lordfhip’s Difability at
that time to reccive Company 5 I fay (imy Lords)
befides thefe Circumitances, it is remarkable that
the Coachman, and the Baker (who it feems were
directed to keep a Diary of every Body that came,
and of all that happened in his Lordfhip’s Fa.
mily) fay not one Word of this remarkable Inci-
dent, 1n eicher of their Depofitiens.  The Coach-
man has denied that he ever ferch’d Mr. Aelly
in his Lordfhip’s Coach fince he lived with his
Lordfhip, or ever was at Kelly’s Lodgings, or
that he cver faw him or Mr, Carte in his Life-
time ; and furely their Silence (if there were no-
thing elfe in the Cafe) is fufiicient to infer, that
he was not there at that tme: And all Mis.
Kay and Malone fwear is no more, thun that they
don’t remember Kelly lay at Mrs. Barirss’s that
Thurfday or Friday (the firlt only fpeaks in her
printed Depofition of a Thurfiay or Ividey a-
bout the middle of April)  And how is it pol-
fible they fhould remember the Time fo exaétly,
for neither of them belonged immediately fo
Relly, but were only Servants to Mrs. Barnes,
who had other Lodgers in her FHoufe? They
did not even make thefe Aflidavits il the 6ch
of Lebruary laft 5 and ’tis no ealy Matter to
remember fuch an inconfiderable Circumftance
of a Lodger (ten Months together) unlefls they
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likewife had been inftructed before-hand to keep
Diarics of Mr. Kelly’s Motions,

The Third General Charge againft my Lord
Bithop, is * the recaiving of Letters from Abroad
relating to this Confpiracy.

Two Inftances only of this Kind have been
produced. The firlt from Motfield (interpreted
Marr) 11th of May, addreffed to Hlmngton,

The other from Digdy (luppofed to be Dillon)
rath of Fuly, addrefled to Mrs Heflon, Nei-
ther of which (do they pretend to fay) camie to
his Lordfhip’s Hands, or if they had, that there
i one criminal Word contained in them, and
confequently could not be (as I before proved)
» treafonable Correfpondence, within the Letter
or Intent of any Law,

That of Motficld’s is a mere Letter of Friend-
fhip, and (if from Lord Marr, as they {uppofe)
is to a Perfon with whom he never had either
Friendfhip or Acquaintance ; but really feems
defioned for no other Purpofe but to fix upon
his Lordfhip the Letter directed to Mufgrave of
the 2oth of April, (for the fame reafon interpre-
ted AMarr) the Receipe of which is there acknow-
ledeed 5 and in his Words of Condolence there is
fomcthing, which, ’tis faid, poinisout his Lord-
fhip’s Character and Function, tho’ in my humble
Apprchenfion, no more apphcable to his Lord-
thip, either as a Bifhop or a Clergyman, than to
any other Perfon ; efpecially if 1t be confidered
(as it really is) the Style of a Letter of Compli-
ment. But if the Letter itfelf, to which this is
pretended to be an Anfwer, fhould prove to be
a mere fiction, the Anfwer to it {tho’ it were
Criminal) muft fall withit, asa part of the fame
Contrivance,

And as to the Letter from Digby to [Veflon,
tho’ that Hon, Committee feem to lay fome Strefs
upon it, by printing it at length 1 their Re-
port, yet there 1s nothing in 1t that can affeét
any Man criminally, but his Lordfhip not at all ;
becaufe the paffage in 1t relating 1o his Healih,
and the Concerns of his Family, cannot poflibly
be applied to him. It implies, that he was then
in a very ill State of Health (Fuly 25.) and his
Family in great Diforder ; whereas his Lordfhip
(I can fpeak it, my Lords, upon my own Know-
ledge, as well as the Teftimony of feveral Clergy
of his Diocefe, and others) was then perfectly
well, and able to. tranfact all the ordinary Bufi-
nels of his Diocele and Deanery, and had been
{o for above two Months, having myfelf the Ho-
nour at that time to be concerned with his Lord-
fhip in a very tedious and intricate Enquiry ;
and the Diforder in his Family (if it means the
Death of his Lady, for that or nothing is meant
by 1ty had been over a much longer fpace of
Time. -

Nor 1s it protable that fuch a Miftake fhould
be made by the Perfon {whom the Name of Dighy
is fuppofed to denote) it what the Report 2. 30.
and the Appendix D. 32 and 29. informs us, be
true, that two Letters had fome time before been
written to Diedy, or his Secretary 3 the one
( ;72'!{}‘_4) afluring, 7Veflon was never better in
his Llﬁ:,_ the other (14 July) affirming he was
then perlectly well.  But it is ftill more improba-
ble, 1t your Lordfhips will confider what that
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Hon, Committee have jultly obferved, in the ve-
ry fame Leaf, that the Profeflions of thele two
Correfpondents were fo foreign and different, as
to lay no fort of Foundation for Intunacy or
Intercourfe between them : and the natural and
only Conclufion (we think} from hence, 1s,
that the Letters on this Head, either from this
or the other f{ide of the Warer, cannot be
gepuine 3 and that no fair or regular Corre-
fpondent could be guilty of fuch grofs Mii-
takes.

And of both thefe Letters from Adetfield and
Dighy, your Lordfhips have (I doubt not) ob-
ferved, that there 1s no Pretence of Proc con-
cerning the Hands in which they are written s
which furely would have been more requifite,
than the Application of feigned Names, to af-
certain them,  Otherwife any one who was ac-
quainted with fuch Numes nught write Letters
from the other Side, as coming trom the Perfons
defigned by thofe Names, which they themfelves
were ignorant of.

And as the Receipt of thefe Letters by his
Lord(hip has not been proved, fo there is notany
Infinuation or Pretence that he ever anfiwered
them, tho’ they both bear Date long before his
Lordfip’s Commitment.

This part of the Scheme therefore for charg-
ing his Lordfhip with a foreign Correfpondence
under fiétitious Names, was not {o artfully con-
trived as the former; and feems, by fo many
oroffer Miftakes, to have proceeded from Some-
body that had a much worle Intelligence concern-
ing his Lordfhip’s Afkairs,

I thall here beg leave to take Notice of the
Letter taken from one of his Lordfhip’s Servants
in the Tower, on which the learned Counfel have
laid fuch great Strefs, becaufe there were no
Profeffions of his Innocency in 1t. It there had
been, I {uppole they would not have been much
regarded,  Why therefore fhould it be any Ar-
gument agatnft him, becaule there is no fuch
thing ? Matters are at a very low Ebb, when
fuch Trifles are relied on,  But there is another
Reafon. The Letter I fuppofe to have been in-
tended for fome near or inthmate Friends, and to
fuch Perfons there was no need of making fucha
Profeflion, They knew (whoever they were)
and were before fufficiently perfuaded of his
Lordfhip’s Innocency, and that ic was impofiible
he thould be guilty of what is laid to his Charge.
And by what has already appeared to your
Lordthips, I may fay, this Reverend Prelate
had no need of making fuch an Apology, and
that the Perfuafions of his Friends were not 1l-

arounded,

The Fourth Head, to which the Charge a-
sainft his Lordfhip may be reduced, 1s the Coin-
cidence of Circumftances, Times, and feigned
Names in the intercepred Correfpondence, to
induce your Lordfhips Belief of the betore men-
tioned Hearfays and fuppoled Facls, that his
Lordfhip, and he only, is meant by that Corre-
{pondence,

And the chief Obfervation about the Comnci-
dence of Times and Circumf{tances relates to the
three Letters of April 20. his Lovdihip’s Tiinefs,
and the Death of his Lady, and the Prefent of

the
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the Dog, about the fame Time, All which have
already been accounted for, either as Truths
publickly known, turned by ignorant or malici-
ous Correfpondents to ill Purpofes, or as abfolute
[alfities, as will appear to your Lordfhips by our
Lvidence,

1. As to the Article of Times, of his Lord-
fhip’s coming and going, it muft be own’d, the
Penmen of thefe Lettersare fometimes right , but
they are as often wrong, and the Miltakes are of
more Confequence to deftroy what is inferred
from them, than the real Agreements, in poine
of Time, are or can be, to eltablifh it,  There
15 no doubt, but the Correfpondents on this Side
(whoever they were, and whether out of Malice
or Vanity) apprized themielves as well as they
could of his Lordfhip’s Motions, in order to give
a colour of Probability to what they faid of him;
and yet 1t happens, that out of feven Inftances
occurring 1 thefe Letters, and referred to in the
Report, three ot them (if not four) are plain and
arofs Milakes: two only are true in all their
Circumitances 5 and of the other two, it may be
doubted whether they anfwer the Truth in every
refpeét, or not.

Firft, As to the two doubtful Inltances, one is
49 pag. Kep, D29, where June 14, G. IV, writes
to Quilwell, Mr. IFgflon is in the County, I faw
him two Daysago.  If thefe Words mean, that
he faw hun two Days ago in the Country, (which
15 the moll obvious Senle of them) then the Affer-
tion 15 lalle; for his Lordthip came to Town
June 12, as appearcd yefterday by the Coach-
man’s Book : but if they mean, [ faw him two
Days ago in Town, then the Aflertion may be
truc.

The ather Inftance is Repert 51, 52, DL 14
fomebody writes uly 26, to Maifounenve, that Rig
and St had been litely together, and that Riy
went into the Country the Day after.  Now by
Depolitions D, 48, it o nears, the Bifhop went
out of Town July 21, they muft have met there-
fore on the 20th, which don’t well anfwer the
Word /ately, which one would think imported 6
or 7 Days more.  And therefore thefe two In-
ftances we fer afide, as ncither plainly true nor
plamly falfe,  The three next are manifeft Mif-
takes.

tn [alfiell’s Letter to Mufgrave May ». it’s
(id, * Mr, Fones is come to Town only for a
Day, and yet (if Fones means the Bifhop) he had
been in Town two Days, and ftay’d in Town
three Days longer; for he came 5th May, and re-
turned 10th May, asappears by Lacw/on and 7Vasd’s
Lxamination,
~o01na Letterof 7, 17 to Dixwell, Fuine 12. iU’
Laid, Rig. (fuppofed 1o mean the Bithop) is, I hear,
in the Country; whereas his Lordfhip was at
Weflmnfler fune 18 and 19, as appeas by the
Coachman’s Books,

Ina Letter to Maifouncuve, July 19. F. 59, Rir
is again faid to be in the Country, whereas hiis
Lordfhip was at 7V¢flminster that very Day, and
contmnued there till the 21ft, as appears by the
jame printed Depofitions.

And the Miftakes in thefe three Inftances are
the more remarkable, becaule they all affirm his
Lorfhip to be in the Country, when he pofitive-
ly was nor; whereas it was ten to one, but that
even mere Guefles had been true, at a Time
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of Year that every one almoft is in the Country,
and his Lordthip was really ten Days in the Coun-
try, to one that he was in Town during the
whole Summer.

But, My Lords, I muft with fome Rearet take
notice, that none of thefe Millakes are acknow.
ledged 1n the Report of that Honourable Com-
mittee, tho’all the Lettersand Paflages are rran.
{cribed in it, particularly that of the 7th of Aday,
. 42. Thele Words are inferted in the Report,
page 41. [ .Vir. Jones 15 come to Towwn] but the fol-
lowing Words [enly for @ Day] are omitted; and
yet the Se€tion concludes, that 1t agrees with the
Luguiry made at that Time 5 which indeed it does
(as far as 1¢ 15 there quoted) tho’ not with the Ap-
pend, E. 22,

What Enquiry of this kind was then made, and
with what Views, we cannot {uy, unlefs we may
fuppole it to be made by his Neighbour Lasc/on,
If 1t was, ’us firange that he could nor depofe
from his own Knowledge and Oblervations in
May, but only as to what he had heard and was
told by /7ed, his Lordfhip’s Coachman, {o lately
as the 1gth of February Taft, T would reconcile
this 1f it be poflible: and the moft natural Infe-
rence I can draw from 1c 15, that Laecw/fon (or who-
ever that Inquirer wasy had pretended to take
{fome Account of his own at the Time mentioned
by the Committce, which, upon Comparifon
with that of the Coachman’s, he found to be
manifeftly falle and erroncous, and theretore
would not praduce or depend upon that : But we
hope his Teltimony can receive no Advantage
trom fuch a Conduct. And upon the whole it
appears, that tho” more Induftry has been employ-
ed on the Arucle of Iinquiry, yet as many Mil-
tukes, have been made in it, as in any other.

And as for the Coachman’s Book, after all it
cannot be entirely relied on; becaufe the Itntries
made 1n his Book can only relate (as we appre-
hend) to the Charges of Turnpikes and Ierry-
gs, or fuch other Matters for which he was ac-
countable, e had no Reafon to take Notice in
fuch an Account, when his Lordfhip was m the
Coach, when MNoz; and your Lordflups have
heard, cannot be pofitive on that Head. And
therefore how exaét foever his Accounts may be,
in refpect to thole hietle Disburfments, they can
add no Weight to the Obfervation drawn from
them by that Honourable Committee 5 and tho’
areat Strefs has been laid on them, {with Sub-
miflion to your Lordfhips) they amount to no
more, thantbat fome Perfons on this fide the Water,
writing 1o fome on the other fidey are fuppofed to men-
tisn bis Lordfbip, fometimes as in Town, or in the
Country: and from thence ’tis inferr’d, that they
had frequent Accefs to him, and confequently the
Matter of their Correfpondence is imputed to
him.

Had thefe Correfpondents been exaét, my Lords,
in all their Accounts of his Motions, furely no
fuch Conclulions could have been reafonably
made : but as they are oftner wrong than righr,
it follows, they were not fo well acquainted
with his Lordfhip or his Circumftances, as (to
ferve therr evil Purpofes) they hive pretended
to be.

Having thus {poken as to the Circumf{tances of
Times, (which are thrown in to induce a Belief,
that Lis Lord{hip was meant by that Correfpon-
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dence) I fhall next offer fomething as to the Cant
Names: And tho’ 1t has been already obferved to
your Lordfhips in various Inftances, that the
Names of Founes, Illington, and Weflon, could not
poflibly belong to him; yet give me leave (my
Lords) to {xy turther, that Fowes is not only a
very common Name (for in one Society, I think,
I remember no lefs than fixteen of the Name at
once) but that Name is manifeltly applied to
very differant Perfons, even in the Papers con-
rained in the Appendix,  In Plunket’s Cypher
Yoics denotes the Germans: Twelve or fourteen
times it is {uppofed to denote the Duke of Nor-
in threc other Places to denote Sir /7, Ellis 4
and even in the Letters imputed to Kelly, there
are * Paflages {befides thofe aiready mentioned
to your Lordfhips) which cannot with any Rea-
fon or Probabulity be applied to his Lordthip : [For
inflance, D. 23. Jones and Hlingten are within
the Compafs of two Lines plainly diftinguifthed,
as two difierent Perfons, and therefore both can-
not be apply’d to his Lordfhip.  And in the fame
Letter as well as a preceding Letter, D. 13,
Jores is mentioned as having undertaken to do
fomething tor a Boy at Eateiry where it 1s well
known his Lordfhip his no Influence or Ac-
cuamntance, and 1t he had interefted himfelf there
on any fuch Account, it would eafily have been
difcovered. And this, my Lords, is one {lrong
Inftance, to fhew the Ignorance of the Writer,
even in fome of his Lordihip’s molt notorious Cir-
cumitances.

A great deal of Pains has likewife been taken,
by the help of divers Suppofitions and Reafonings,
to prove that Rig denotes his Lordfhip. How-
ever, I fhall take Notice but of one, in the Letter
to Gerrard, which is faid to be Sir 7. D’Obrian,
Report 29 E. 47. where fomething is faid of
Rig, highly improper, and abfolutely falfe, if
to be underftood of the Bithop. An Account is
faid to be given of the Dufhiculty Kelly had to get
Bail, and it 15 added—2our old Friend Rig indeed
offcied ail that could be expelied of the poor Man.
(If my Inftructions are true) D’Obryas 1s a Name
his Lordthip never heard of before, nor had the
lealt Concern in procuring Kelly's Bail, nor knows
to this Day who they are 5 the only Wordsappli-
cable to him in this Paflige, are thofe of Poor
Man s and his Lordfhip permits me to fay, that
he 1s really fuch, poor both in Body and Purfe,
and as poor as his Enemics almoft can make him :
and tho’ he may have Reafon (it your Lordfhips
fhould pafs this Bill with all the Severities intend-
ed by it) to be heartily forry he is fo, and that
he has neglected thofe Opportunities of enriching
himielf, which others would have laid hLold ol":
yet he gives me leave, my Lords, to fay, heis not
afhamed of that Poverty, becaule free from all
unjult Acquifitions, and unworthy Compliances.
Bue that he was a poor Man ar that Time, 7. e.
unable to procure Bail, (which is the Senfe that
Writer means it in) cannot with any Decency or
Juitice be applied to one of his Lordfhip’s In-
tereflt and Station, if he had concerned himelf
In it.

Give me leave, my Lords, to take Notice of an-
other Miftake of that Honourable Committee
in the very fame Lettery I mean, a Paffage cited
from 1t which is not in it, to prove that Rig and
his Lordthip are the fame Perfons; which I fhould

* Rep. 48, 9. 59. 6%,
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have omitted, but that it breaks at once the
Chain of Reafoning there made ufe of. The
Words are, how far this late Affair may affcél bim
(Rig) 1cannut tell, and E, 47. is cited for them.
Now E. 47. gives an Account of Kelly’s Exami-
nation promifcuoufly with other Marters, and was
written Fune 11th; but the Letter where the
Words really are, 15 £. 49. of the 18th of June
(near a Month after Kelly’s ixamination,) Noris
there a Word in that about the Deg; but it
might be proper to confound thefe two Letters,
and conpelt thefe two Parcculars, in  order
to make out, that Rig and his Lordfhip are the
fame, tho’ chey have really no Relation one to
the other.

We might add, my Lords, many grofs Irrors in
the Application of Mames: but if your Lordfhips
are fausfied with the Juflice of thole already
mentioned, (as I hope your Lordfhips are) there
will be no need to regard the reft; tor tho’ they
have fome little Coincidences of Time, yet they
are dafhed with fo many Inconliftencies, and fo
many Falfities, that no fair Correfpondent could
be guilty of, But there 1sone which of all others
bears hardeft upon this Reverend Prelate, the
moft crinyinal i1n the Matter of 1t, and fiom
which he 1s molt deeply concerned to clear him-
felf ; 1. ¢, the Letter of April 20th, which has
been over and over aflirmed by that Honourable
Committee, as well as by the Counfel for the
Bill, to be a Letter to the Pretender.  If that be
fo, and had been proved by any Dearee of Lvi-
dence, to have been dictated by his Lordihip,
we fhould have been utterly at a Lofs what to
have faid, in a Cafe that would have been {o fully
within the Letter of the Law. Part of it, my
Lords, we havealready thewn to have been chara-
ed on his Lordfhip without the leaft Proof or
fhadow of Evidence; the other Part of the Charge
we hope now to prove cqually groundlels and
falfe,

That the Letter addrefled to Feckfonr was not
to the Pretender (whomever elfe it may mean)
we think, appears clearly from the Words of it,
our Circamstance on this Side 5 a Phrafe not only
ufed by all Writers, but 1s the conftant ufual Scyle
throughout all the Papers i the A ppendix, in con-
tradiftin€tion to France, which 1s the other Side,
but never to Jtaly, as the Cafe niuft be here, if
Fackfon means the Pretender. The Inltances in
the Appendix are almoft infinite,

Another Reafon, why we think the Name of
Fackfon cannot reafonably be fuppofed to  de-
note the Pretender, is from L. q0. where there
1s mention of dividing Cliaten’s Money be-
tween Adedley and Fackfon, 1. e. fays the Rep. p. 54.
between Ormond and the Pretender.  But it is not
to be imagined that a Letter written from one
devoted to the Pretender’s Intercft, fhould plice
Ormend before him; this is fo unlikely, that even
the Committee, {peaking in their own Perfons at
the bottom of this very Page, flide naturally
into the other Way of placing the Words, the
Pretender and Ormond.  Befides this, my Lords,
there are fo many Familiarittes [to mention but
one, all fuch pretending People] in the Letter itfelf
that it could never come from any one (as I before
faid) devoted to that Intereft, at leaft not to the
Pretender himfelf, but to fome Equal orrather to
fome Inferior, Fackfon thercfore muft mean fome-
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body elfe, fomebody in France, and not the Preten-
durxn Italy 5 and on this Suppofition, every Word,
and Plua_le of that Letter is better accounted for
than on any other.

The Committee of that Honourable Houfe be-
low, have been plealed alfo to oblerve, p. 45, 40.
that Fackfon appears from other Letters to be the
fame as Malcolm, (which they fay means the Pre-
tender) and for this Reafon, becaufe [ 2. 5.4. . 30.]
Clinton’s Money is to be divided b{.[Wth Medley
'mcl Yackfon.  And pag. 56. fomebody hopes Clin-

toi has fent Malcolm lmlt Money ; which proves
indecd, that either Adedley or Fackfoir means Alal-
colm, but which, may be till a Queflion, as much
as 1t was before.

That Malcolin: means the Pretender, ’tis proved,
becaule '1ppl|{..,.tiun 15 made to Aalee!m, in a Let-
rer from Scetland, tor a Patent, and for Power to

raife @ Regiment, Rep. pag. 45, 75. But with Sub-
miflion to that [Honourable Committee, netther
of thele Inltances prove that Aflertions flince the
molt natural Way of npp]ying in fuch Cales, 1510
Perfons employed under the Principal, and not
immediately to the Fountain Head et and of
the late Duke of Ormoend was to have come over
lait Summer to head the Seors, and they datly fent
prefling Meflages 1o tiat Lfiect, (as Mr. Stuidgpe

vrites from Aadiid, Rep. p.75.) who more pro-
per to be applied to by a Scels 3in on both thele
Qccalions ? Adaleclin therefore (with Submflion
to the Committee) more naturally means the lace
Duke ol Ornoiid,

I may add to this, my Lords, that in the Cy-
pher inferted among the Sea! b l’apus L1g. Da-
visand Lloyd (not Mw’w i) 1s fuid to be the Name
and Defignation ot the Pretender,

I hope we may beallowed to argue in chis
Manner, from onc Cypher to another, becaufe
the fame Method has been made ufe of againlt
us, upon thisvery Article, both by that Honour-
able Committee, and ¢ Counfel for the Bill
for the only Colour theiv is tor interpreting 7act-
four to be the Pretender, 1s taken trom Plunker’s
Cypher, in which {as 1t is printed} Jackioir 1s {et
over agamft the Name of the Pretender, and

from the Titling to the Draught ot a Letter of

Pluikers to JackZi, C, 41, and admitting this
Letter to have been fo enticled by himfelf, (which
has not yet been proved) yet it does not foilow,
s T ooblerved) thar becaule a Letter addrels’d
to one at Reme by Plewket under the Name of
Facxfon fignified the Pretender, that another Liet-
rer direfted to one of thae Name tn Fiaiee, by a
quite dillerent Perfon, fhould likewite neceftanly
hgnify the Pretender.  This, my Lords, 1 beg
lcave to fay, s no certain or natural Coaﬂ,qmn..n..
but it 1s moll careun, that that Draught fwhom-
foever it was intended to) was not written pon
that Cypher which the Commiteee refer’d 1o, 1
order to have 1t thought to have been wiitten for
the Pretenders tor there s but one only of the
many Cant Names w the woole Letter, which
1s to be found 1n that Cypher. Dut it your Lord-
fhips will be pleafed to confider that Cypher a ht-
tle farther, it will appear, that the very Pevfons
fuppoled to be concerned in dictating this Letter
to fackfon, were ueterly ftrangers to the Cor.
l‘LlPUH(lLI]LL ; for it confifts of a hundred and fifey
Names, and o Man can find above four that arc
in this Cypher, or inall that voluminous Corre-
[pondence attributed to Kelly 5 nor any of thole
four ever ufed in the Letters fuppofed to be writ
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by Kelly 5 but in thofe only fuppofed to be written
to him from abroad,

The Name of Fackfon is not once in all thae
Correfpondence applied to the Pretender: and
tho’ there be a hundred proper Occafions of men.
tioning him, it 15 always under fome other Ap-
pelldt.on. And Plunte! himfelt, n his Examina-
tion C. 73, Sect. 1.4, (when he could not pollibly
know the Tendency of the Quellion) not only
fays pofitively, that he never writ to any Perfon
by the Name of Fackfon, and does not know who
Is meant by 1t, but it 13 alfo remarkable (my
Lords) that m all the Letters faid to be written
by himy upon that Cypher (after 1t was formed) he
never once {tyles che Pretender 2:i6n, but either
Fofeph or Fepbyon,

The firft of thefe Letters is in ALy 1721, and
therefore that Honourable Coramitiee have wich
oreat Lixaétnels placed chis Cypher lmtmd:mly
before i 1t, as fuppofing 1t about that Time fra-
med; for all the preceding Leteers are manifeftly
written upon another Cypner.  Now this Letter
of the 20th of zpril, fuppoled to be ditlared by
his Lordfhip, was written betore that Cypher o
Plmad’s was framed, and confequently  could
not take a Name from a Cypher which thien hac
no lixaltence.

There is another Gbufervation of that Honour-
able Conumitiee, which T beg Jeave 1o take No-
tice of.  They fay, dhat the Cyplicr made ule of
in this Letter to Fackion, 15 the lame nmade ufe of
in the Leteers from the late Duke of Orinein?s A-
gents, and in Letters to Dennts Kelly s and yer
the Pretender has fome other Names i {uch 1.ct-
ters, but i none of them ever once {tyled Fuck/on.
How comes it then, my Lords, that he thould be
{tyled fo once, i this one Letter, and never be-
fore, nor after, by that Writer or by any other?

WL have been the longer, my Lords, in re-
moving this Imputacion, bﬂc.um, of all others it
15 the Imrcv At and moft unjult upon this Reverend
Prelates and upon the whole, we hope icis ful-
ly and eficftaally done, | :mtmthihlmlmg the
Difficultics we had of proving a Negauve: and
even trom thofe Lights and Muterials the Com-
mittee themielves have altorded us: and it we had
had an Opportunity of nlpicing the Originals
we doubt not we fhould Live bren able o have
]JI‘UVEL] nch betrer, that Vel 2i (o whom this
[L.etterol the 2oth of Arr il was uJ.LLtLd" could not
pollily mean the Precender,

And tf that be the Cale, s ircertainly is, and
it appears tarther by the Lvidence which we fhall
produce, that thele three Letiers of dpii/ 20, were
not, and could not poilibly be dictated by the Bi-
thop, the Foundaton of the whole Charge is de-
{troyed, and confequently, all the Ql.ncritru&uu.
mult fall o the Grourd. Nay, 1 will venture to

affiny, that 1t1s impotiible for them to form any
SLanL to prove the bifhop wrote thefe Letters
but what v, and will be actuadly difproved anc
Lafilied, Dy fome Parr of their own Evidence,

Having thus, my lords, cone thro® every
Part of the Charge, ITmuft crave your Lordfhips
Paticnce, yet to Ipt’dlx to two ‘Things, which
have been much infifled on h} thit Counﬁ:l for the
il Thar when your Lordfhips proceed in 2
Lagillaive Capacity, yor vic isl i be guided by the
fun‘u‘ alit! foe’:.-fs a)‘ Law , and the r,._!urc that we
are not in this Cafe to expect an Evidence ftri@tly
fegal,  The other ‘Thing was, tlat af this time of
D;{*, circrinflaitial Evidus s fufictent In 2
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Charge of H{gb-i"reaﬁfz, as the Cafe now before
you is. This {my Lords) we have heard fully
and often repeated, as 1t were to anticipate us 1n
this Objection, which they themfelves know to
be fo juitly founded.

I have fo far acted in Complaifance to them,
as to argue chiefly on the Facts and Circum-
ftances themfelves, and under the very fame
Lights they have prefented them to us, and hope
(my Lords) our Inferences from them have been
more jult, our Conftruction more natural, and
our Probabiltties much greater chan theirs; and
even in that View (confidered abftractly from
what the Common Law, and the Common Juf-
tice of the Realm requires) I hope we have
fully thewn to your Lordfhips Satisfaction, and
to the Conviftion of cvery reatonable or impar-
tial Perfon, that there are no Grounds for whae
is furaefted in the Bill s and that all who hear
me may Juitly wonder, how this Reverend Pre-
lare comes to be charged (as he s 1n the Preamble
of the Billj with being deeply concerned in form-
ing, direéting, and carrymg on a Con{piracy ;
when it has not been proved, that he entred into
any one Confultatton concerning any one Meafure,
gave any one Direction, thar he has done any
one criminal A&, written, diflated, or received
any any one crimindl Letter: and if we fhould
wave infifting on an Evidence flrély legal, or
a Pioof according to the Lknown Rules of Law ;
cive me leave to ity, my Lords, becaufe it s
true, there has not been a reafonable Evidence.

But yet, my Lords, T fhall always infift, both
as an Luglifbman, and as Counfel to this Reve-
rend Prelate, that there ought to be a legal Evi-
dence in thefe, as well as in any other Criminal
Proceedings.  If there 1s any Difference, it is in
this only, that as there are certainly many greater
Inconveniences to the Subject in this Method of
Proceeding, there ought to be a ftronger Proof,
and a Conviction more {trictly legal. T will always
hope, your Lordfhips will expect a Proof in fuch
heavy Charges, agreeable to the Laws of the Land,
and the Rules and Refolutions of oiher Judica-
tares, T am far from thinking your Lovd{hips are
circum{cribed by the Forms of inferior Courts,
becanfe they are in their own Nature difcretio-
nary, and the Courts themfclves often vary and
depart from them.  Bue the fundamental Maxims
of Law, the unalterable Meafures of Jultice, and
the pofitive Directions of an Aét of Parliament,
are of another Nature; they are binding every
where, toall Perfons and Authorities, (as long as
they continue Laws) the King himfelf not ex-
cepted. I fhould beg Pardon, for carrying my
Aflertion fo far, but that [ am taughe by the Bill
of Rights that the King himfelf is bound by the
Faaw, that ioisnot in his Power to aler, fu pend,
or difpenle with Laws,  But if the Doérine of
the Counfel for the Bill 1s true, and Cvery one at
Lierty to follow the Dictates of his own Judg-
mient, and what Rules ke pleafes; what Con-
fuftens, Uncertainties, and  Arbitrarinefs muft
thatintroduce 10 all Proceedings ! Private Oninion
will too often be a Pretence to exercife private
Mualice, Revenge, or Ambition.

[ mught appeal to every one that hears me,
whether he has not at fome Time or other, be-
licved fome things, as ftrongly as he did at firfk
this Reverend Prefate to be guilty of what was
fuggelted againft him, and has afterwards found
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himfelf miftaken? What is more common than for
Men that agree in the fame Notions of Morality,
to deduce different Conclufions and Applications
from them? (even where Interelt or Partiality
do not intervene ;) and therefore the Wildom of
the Law of Exgland has been, to determine general
Notions of Juftice and Right by particular Rules
and Applications, in order to fett)e that Variety
and Inconftancy, which without fome eftablifhed
Rule muft neceflanily follow, Where then fhall we
o for true and proper Notions of Law or Equi-
ty, but to thofe great Oracles and Fountuins, my
Lords the Judges? What betier Guide or more
certain Rule, can any one of your Lordfhips pro-
pofe to himfelf, than the conftant and uniform
Judgment of thofe, whom the Conflitution of
this Kingdom have made the proper Difpenfers of
Juftice, and the Interpreters of Law?

*T1s your Lordthips peculiar Advantage, to be
continually affifted by fome of my Lords the
Judges ; and we hope in this Inftance {if any
Doubt can at laft remain) your Lordfhips will
hear their Opinion, with the fume Deference and
Candor as in former Cafes, Let it never be faid,
my Lords, that you, who are the fupreme Oyer
of the Kingdom, whofe Judgments and Refolu-
tions are Laws to other Courts, and ought to be
an Example toall others, in the Juftice and Equity
of your Proceedings, that your Lordfhips will
not regard the folemn Judgment of the Judges,
or the Ufages of former Purliaments: and let it not
be faid, that becaufe other Courts are bound by a
Law, to require fuch and fuch Circumitances to
infer an Offence, or fuch a Proof before they con-
demn a Man, that you (my Lords) will tollow
your own private Opinion, make what you pleafe
to be an Oience, without any Lvidence at all,
but upon mere Hearfays, Conjectures, and Sup-
politions. Who can read that melancholy Cale
without Concern, which my Lord Ceke has in his
ad Juht. of an Uncle that was condemned and
executed for the fuppofed Death of his Niece,
merely upon a Train of Prefumptions and circum-
ftantial Lvidence ;5 or Iarrifoi’s Cafe within
Memory, where the IFather and Mother both
fuftered upon Prefumption for a fuppofed Mur-
der? And with what Shne and Remorfe did
that halty Judge {ee himfclf convidted by the
Perfons returning from beyend Sea? Andevery
one aimoft remembers the Charge of Treafon a-
oainit this Reverend Prelate’s Predeceflor. 1f fuch
a DBill had been thought on, or much {tronger
Yvidence had been received, 1t might have pafs'd
before the Truth could have appeared.  But hap-
py was it for that innocent Frelate, that a quite
contrary Method was taken, and his Accufers
brought IFface to FFace to him, by which he quick-
ly difcovered the Villany of thole Mifcreants,
Private Opinion or Perfuaion therefore is fuch a
Pofition, that every honeft Man ought to dif-
clatm in thefe Cafes 5 and the greater the Crime
1s, 1n which he 1s tojudge, the {tronger Proof he
ought to require: and when one adheres ftrictly
to Juftice, and goes according to the Allegata &
Probata, by the beft Rules and Reafons of Law s
whatever Miftakes, Mifinformatons, or falfe E-
vidence may happen in the Cafe, he can never
have Caufe to repent, and neither the prefent
Age nor Pofterity can blame him,

It was formerly a Queftion, whether the Star-
Chamber was bound by the Rules and Refolutions
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of other Courts: and the many Excefles, and
extravagant Opinions in this Refpe€t was the
Reafon that ancient Court was laid afide.  And
it has been as great a Queftion, whether the
Court of Chancery was to be guided by Rules and
Precedents,  But the better Opinion has always
been, that a Judge in Equity ought to regard the
Rules and Refolutions that have been in hike Ca-
less unlels he s refolved to make Decrees totally
arbitiary.

For tho’ Lauity and Reafon, in 1efelf, s the
fameall the World over, and nothing can alter the
proper and intrinfick Notions of 1t yet, as the
Matters about which 1t 1s converfant, are re-
nrefented in different Circumitances, and, like
Streams of Water, will receive fome little Tinc-
ture {rom the Soii thro’ which 1t runs, and there
15 fomething 1 every Man’s Temper that will
ide into his belt formed Notions 5 1t [hews the
Neceflity of fome hx’d and eftablith’d Rules, at
all Times, and in all Phces of Judicature,  And
therefore, my that high Court of LEquity, tho’ the
Ricor of the Common Law is i fome Refpeéts
foftned, yet there 1s nothing more known, than
that it 1s not to be impeach’d 10 any of 1ts eflential
and fundamental Points,

I hope your Lordfhips will pardon me, if I
mention an Authority or two of great Name, that
-exprefly fay, the High Court of Parliament is
likewife bound by the Rules of Law, Lord
Chief Jultice Holt fays, The Authority of Parlia-
ment, 1s {rom the * Law; and as 1t is circuns-
fcribed by Law, fo 1t may be exceeded 5 and if
they do exceed their legal Bounds and Authority,
their Acts are wrongful, and cannot be juftified
any more than the Adts of private Men, I might
add to this, the Opmions of Paughan, Hale,
and Hobart, to the fame purpole 3 that the Rules
of Law ought to guide in paffing of Aéts of Par-
limment, as well as in the ordinary Courfe of Ju-
dicature.  But when | nention the Senfe of a
living Authority, that has filled the higheft Sta-
tions m the Law, and 10 great an Orpament to
your Lordfhips Houle, and whofe Merits have
been fo lately diftinguilhed by new Honowrs, |
need ciee no more. It was ina Cafe, where the
fame Doctrine was advanced (chat the Parlia-
ment was not bound to conform to the Rules and
Proceedings of other Courts:) In anfwer to
which, that noble Lord with great Trath ob-
ferved, that thofe Rules were not to be Patterns
to them, only becaufe they were Rules of thofe
Courts, but becaude they were Reafon, and Rea-
lon approved of by long Iixpertence, and they ob-
tain there as Rules for that Caufe 5 and I hope
(fays he) that is a Caufe why the Houfe fhould
tmitate them, as much as IFeflminflcr-Tall 5 or
clfe how can they be faid to go according to
Reafon, or Juftice, when they go befide, or wranf-
arels thole Rules ?

Befides thefe great Authorities, there have
been ‘Times, when Parliaments have thoughe
themf{eives bound by the common Rules and Pro-
ceedings of Law, and Parliaments that were ve.
ry tender and fenfible of their own Power, in 0.
ther Refpeéts. Not to mention feveral ancient
Acts of Reverlil, becaufe Judgments given in
Parhament were not pronounced according to the
known Laws s there is the Aét for the Attainder
ot the Farl of Adarch, becaule he had beer inflru-

* Saw, Rer, 5o0;.
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mental 1n procuring the Attainder of another
Lord, under pretence of a Letter, which (the
Record exprefly fays) was no Evidence, And the
Record for reverfing the Attainder of Roger Moy-
timer, 28 E. 3. Sir Thoinas Haxley, &ec. is ex-
prefly declared to be, becaufe they were attainted
contrary to the good Laws and Cuftoms of the
Realm.  And not only the Lawyers and the Hif-
torics of thofe Times condemn them as grofly
contrary to Law and Juftice, but the Stat, 1 £. 6.
cap. 12, 1s direétly levelled at them. For it re-
cites that thofe Proceedings were terrible and
cxtreme, introduced for particular Policies and
Purpofes, repeals feveral Statutes that had been
enacted 1n the preceding Reigns; and, that there
might be no more fuch for the future, reduces all
Treafons to the antient Standard of the 25 £, 1.
and goes on and enacts, That no Perfon or Per-
fons (1. e. my Lords, as [ humbly apprehend, no
manner of Perfons, 10 no manner of Place, Courrt,
or Method) fhall be convicted for any Offence of
Treafons, Petit Treafons, Mifprifions, for which
the Otfender fhall in any wife {ufier any Pains of
Death, Imprifonement, Lofsof Goods, or the like,
unlefs accufed by the Teflimony of two lawful and
fufhcient Witnefles,  The Stat, 5 £, 0, cap. 11.
goes further, and fays, There fhall not only be
two Witnefles, but thofe two Witnefles thall be
produced in Perfon before the Party, and fhall be-
forc his Face mamtain and avow what they
have to fay, The Words of this Statute, as well
as the former, are as general as they can be, with-
out any Lxception of Place or Proceeding,

But notwithitanding thefe two Statutes, there
was {till Occalton for the Stat, 5 777, 3. to alcer-
tain Treafons, and to regulate the Method of T'ri-
als,  For there had been feveral tender complai-
fant Laws mtroduced by the pretended Zeal of
Mimfters, wich a peculiar Iiye to the Prince on
the Throne ; which tho’ others could not appre-
hend the Juftice or Neceflity of, yet on chefe
Laws there had been many unrcafonable Penal-
ties, undue and Irregular Profecutions, in the
preceding Reigns, and which Siv o, [lazcles ve-
marks as one of the grear and immediate Caafis
of the Revolution,  And to thew the Refentiment
of the Nation on thefe Proceedings, they were
all reverfed by particular Adts of Parliament s
and to prevent the fame for the future, that
glorious Statute was made of the 7 777 3, cap. 3.
That Perfons accufed as Ollenders Thould be
juftly and equally try’d, and not debar’d of all
jult and equal Means for the Defence of their In-
nocency. And whoever calts his Eye over the
preceding Trials, will find every Claufe of that
Statute as 1t were a particular Provifion againft the
Milchiefs that had been, and to prevent the like
for the Time to come,

I doadmit (my Lords) there 1sa Provifo in the
fond of that Statute, that 1t thall pot extend to
any Impeachments or Proceedings in Pailiament,
and therefore I don’t mentien it as a Rule to Par-
hamentary Procecdings in all Refpedts, asit is to
inferior Courts,  But furcly the Reafon and
Jullice of that A& cught to be a Guide, as faras
it is confiltent with the Nature of your Lordfhips
Proceedings.  And inafmuch as it was the Senfe
of the wole Legiflature, and the united Voice of
the Nation at that T'ime, and on a dear-bought
Lxperience, it 15 furely fo far worthy of your
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Lordfhips Imitation, It can never be confiftent
with publick Wifdom, to run again into the fame
Mifchief from which we are fo happily refcued, or
to {plit on the very fame Rocks, on which many
of your Lordfhips noble Anceftors have perifh’d.

And it can never be (with Submiffion to your
Lordthips better Judgments) a natural or a rea-
fonable Conftrution of that Provifo to enlarge
the Proceedings of Parliament, orto give a grea-
ter Latitude than ever they had before. And 1o
remind your Lord{hips how the Ufage of Parlia-
ment was, preceding this Stacute, I need mention
but two ot three Inftances out of many, L.ord
Delamere’s Cafe in King Fames’s Time, 10835,
where there was one pofiuve Witnefs and a {trong
circumftantial Evidence 5 and yet your Lordfhips
Predecellors thought that not fufficient to find
him guilty.  The Lord Stamford’s Cafe in the ve-
ry fame Year, where there was alfo one Witnefs,
and ftrong Circumftances, and he was in the like
manner acquitted. In the Cafe of the Earl of
Pembroke, 1677, tor Blafphemy and Abuft of the
Sacrament, your Lordfhips Predeceffors declared,
That the fingle Teftimony of a Commoner, tho’
on Oath, was no fufficient Evidence againit a
Peer denying the Fa& upon his Honour ; and
upon that addrefs'd his MajeRy that he might be
releafed from his Imprifonment.

And, as | humbly apprehend, your Lordlhips
have thought fit to admit fome of the Regulations
of that Act into your Proceedings, {uch of them
(a5 [ before faid) as are agreeable and confiftent
with the Nature of your Proceedings. Your Lord-
fhips have been pleafed to allow Counfel toa Pri-
foner in Treafon, to {peak to Matters of Fact as
well as Law: You allow a Copy of the Charge
againft him 5 you require the Witnefs for him to
be upon Oath, as well as againft hum 5 neither
will your Lordfhips admit Evidence of a Faét not
in the Charge. And furely (my Lords) there is
as much Reafon, and as much Equity to require
(as that Statute requires in the Courts below) the
Teltimony of two lawful and fufficienr Wit
nefles, Nay, my Lords, I hope the Reafon is
much ftronger, becaufe (altho’ your Lordfhips
fhould confider your felves as unreftrained by the
Stat. 7 IVill. ) yet it is pofitively requir’d by both
the Statutes of Ed. 6. which are general and with-
out Exception, (as I before obferv’d) and becaufe
it is agreeable to the Ufage of Parliament (as |
have likewile fhewn) from that Time even down
to the Stat. 7 777/l And 1f your Lordlhips are not
enlarged by the Statute of King /7%/iam, and the
Statutes of Edw. 6, are flill Laws, give me Jeave
(my Lords) to fay, 1t can never be juft or lawful
to take away any Man’s Life or Liberty on lefs
Evidence than what thofe Statutes require, in any
Place, or by any Method whatfoever. Becaule I
am taught by Cafuilts, that every juft Law 15
Rule of Confcience, whether divine or human ;
and no Man can fay, his Confcience is void of
Offence towards God or Man, unlefs he aéts ac-
cording to the Laws of the one Sort, as well as
of the other.

And if your Lordfhips will give me leave to
ftep once more out of the Verge of my own Pro-
feflion, I will mention a Word out of the Civil
Law conformable to this: That is a Law (my
Lords) in fome Degree receiv’d by all Nations,
as a Scheme of the greateft Equity and Juitice.

* Dig. 22 5, 12. Cod. 4. 20 q.
VoL, VL
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The Number of Witnefles by that * Law, ought
to be two at lealt, to make a full Proof, and frec
from all Exceptions, both as to their Perfonsand
to their Depofition. The Teftimony of a fingle
Witnefs is of no Validity, unlefs where other
Circumftances concur ; and 1t was not the Man-
ner of the Romans to condemn any Man, belere
that he, which is accufed, have his Acculers
Face to [ace. And this (my Lords) i1snot enly
the dead Letter of the Cede and the Dig, but the
learned Groenw. in his Notes upon thefe Laws,
fays, It is the general Policy, and obtains at this
Day in molt Parts of the World, I do own thac
there are many Cafes that happen with us o the
Courts below, where the Teflimony of two Wii-
nefles is not required ; but then, my Lords, it 1s,
when the Trial 1s by Jury, thatis, when twelve
Men, coming from the Party’s own Neighbour-
hood, and confequently muft be fuppofed to know
{fomething of the I"act upon their own Knowledge,
find a Verdict upon their Oaths,  But I need not
fay, that evenin a Urial by Jury, if iv1sa Cafe
of High-Treafon, like this now before your Lord-
fhips, there muft be two Witneffs, and nothing
lefs can warrant the Verdit. And f{urely, my
Lords, it 1sa Practice founded on Reafon s not
becaule this or that Law, or this or that Court
requires it, but becaufe it s abfolurely neceflary
for the Difcovery of Truth, and for the forming;
of a right Judgment, whether what 1s fwore be
true or falfe.  One Wirnefs may miflake, or be
perjured, and yet happen to be confiftent with
himfelf's Dbut when there are two feparately exa-
mined, the Truth is much more cafily found out:
And tho’ a Criminal may now and then efcape {or
want of fuch a Proof, yet that would be a far
lefs Ewvil, than to troft fo much, in Cafes fo Pe-
nal, to Circumftances and Prefemption, and to
the Malice and Miftakes of one Perfon.

But if, notwithftanding the Opinion of the
greateft Lawyers both Englifh and Foreign, your
own uniform Ufage and Refolution, and the Rea-
fon of the Thing itfelf, your Lordihips are re-
{olved, in this one Inftance, to follow every ene
lhis own private and particular Confcience 5 ket
every one hearken to that flill Voice within him
with an honeft Attention, unto thole fecrer W hii-
perings, with Temper and Moderation, et no
Man be fway’d by Hopes, over-rul’d by Fears,
or tranfported by Zeal beyond the Bounds of
Juftice, and through this Reverend Prelate’s Side
give a Wound to himielt or Pollerity, which
may never be curcd. Confider, my Loids, it
not for his, yet for your own Sakes, the Circum-
ftances, the Probabilities, and Fvidence on both
Sides, with an unbiafs’d Conicience, and by the
Meafuresof Law and Juftice. For tho’ fome Pio-
cecdings may feem convement to certain Times
and Qccafions, yct unlefs they agree with the
Law, with Reafon, and with Juflice, no Man
ouchr to think he has any Power to confent,

There 1s a noble Inflance on Record of the
Lord Dighy, and worthy of ¢very one’s Imitation,
He had been, my Lords, one of the molt violert
Muanagers in the Impeachment of the Lord Srraf-

ford 3 and yet when that Proceeding was waved,
‘and a Bill of Attainder brought in, he {poke as

violently againfl it : Tho® he was fiill of Opi-
nion (he faid) that that Lord was the fame dange-
rous Minifter, and greut Apaihtt: i0 the Com-

XYY nionweaith.
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monwealth, who muft not expect to be pardoned
in this World till he was difpatched to another;
yet he had rather lofe his Hand than put 1t to
that Difpatch, He put them in mind of the Dif-
ference between Profecutors and Judges, and how
unbecoming that Fervor was in them, now they
were Judges, which perhaps might be commen-
dable in them as Profecutors: That when he gave
his Confent to the Accufation, he was affured, his
Crimes would have been fully and legally proved,
which if they had, he cow’d have condemn’d him
with Innocency, as he had profecuted him with
Farneltnefs; but as the Cale then appear’d, no
Man could fatisly his Confcience 1 the doing of
it. The Parliament, ’ts crue, had a Judicial and
a Legiflative Capacity ; the Meafure of the onc
ought to be legally jult, the other political and
prudential ¢ but thefe ewo Capacities were not to
be confounded In Judament ; they were not to
piece up (fays he) the Want of Legality by Mat-
ters of Convenience, to the Ruin of 2 Man, by a
Law made ox pofferiori,

What can I fay more ? For 1t muft appear to
your Lordfhips by this Time, that this Proceed-
ing 15 contrary to the fundamental Laws of the
Kingdom, contrary to Publick Wifdom, and un-
juit in itfelf: That the Reafons and Suggeltions
upon which it 15 grounded have not been proved
with any Colour of legal Lvidence, or with any
Dearce of Froot or Probability, which ought to
fatisty the Confcience of an honeft, reafonable
Man.  But if the Matters, which T have humbly
Jaid before your Lordfhips, have not all the
Weteht, which I hope they have; or if I have
omitted any thing that is material or necefiary for
this Reverend Prelate’s Defence, Your Lordfhips,
[ hope, as Judees, and {confequently in fome
mealure of Counicl for the Prifoner)y will, from
vour own Oblervation, fupply it.  Orif I have
Jard them before your Lordihips n an improper
Light, oralefs clicctua! manner than othersmighe
have done 5 yer the Cade ielelt will fpeake berter
and more ftrongly than any Words or ExprefTions
of mme can do. It 1s the Caule, the Fortune,
and the Liberty of a moll Reverend and Learned
Prelare, who is to be ftrip’d and torn from thofe
Dignitics and Preferments which his own high
Merits juftly call’d him ro, and which he has ever
fince adorned with the greatelt Luftre.  Upon
what lender and inlufficient Grounds, Your Lord-
fhips have already heard , and [ was going to fay,
without Precedent @ but [ mult own there have
been Inflances of Deprivation, fome in the Begin-
ning of Queen Lizabeth’s Reign, and fome others
fince the Revolution,  Dut yer they were upon a
general Law, then in bemng, and an Incapacity
voluntarily incurs’d by thofe Prelates, after the full
Knowledge and Publication of thofe Laws, by
refuling to give that Security to the Government,
which at thofe Times was abfolutely neceffary.
And tho’ they were peremptory in the laft
Degree, and chetr Exaniple might have produced
worle Conlequences than 1t did s yet their Pu-
nifhment went no further,  But this is a particu-
lar Law, to be meroduced for this particu-
lar Prelate, fublequent to the fuppofed Offence,
and which 1s not thought fit to be enaéted as a
Law for any other Perfon hereafter 5 and I wilh,
my Lords, I could fay, this A& went no further.
But this Reverend Prelate is hikewife to be de-
prived, not of his Life indeed, but of all the
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Conveniences and Comforts of it, of the Com-
merce of his Iriends and Relattons, and of all
that is valuable to an Euelifbman, e is to be
deom’d to the Curfe of Cain, and to be turn’d out
of his native Country, full of Age and Infirmities,
to the Cruelty of Strangers and Foreigners, and
even beyond the reach of his Majefty’s molt ex.-
tenfive Goodnels.

But if your Lordfhips fhould pafs this Bill, he

will ftill have, I doubt not, the Peace of his own
Mind, and this comfortable Reflection, which no
Man can take from him ;3 That he thares the Fate
of the greateft and moft honeft Statelman of the lafl
Century : tho’ in this Inftance alfo ’uis his Lord-
fhip’s Misfortune to be very much diftinguifh’d,
*or he, tho’ innocent, was afraid of the Violence
of the Times, and withdrew from Profecution,
But thisReverend Prelate has been all alone forth-
coming, and, as it were, tearful of nothing, and
confcious of nothing but his own Innocence, has
fought n all Places to be brought to Trial. That
noble Lord’s Crimes (or at leaft his Accufation)
were going to be proved in a proper Parliamentary
Manner by Numbers of Perfons: But this Reve-
rend Prelate 1s to be involved by Implications,
Inferences, Conftructions, and the Conjeltures
of Decypherers, in Crimes, which he is here
ready to deny, and of which no Man accufes
hm.

I would not be underltood, my Lords, by any
Thing I have offered tn relacion to the particular
Penalties, as 1f I thought any one Suggeftion of
the Bill had been duly proved, fo as to deferve
this or that Part of the Penalties 5 the’ I muft fay,
they are all fo extraordinary in their Nature, as
to deferve your Lordfhips Attention. And I
doubt not, but your Lordthips in your Goodnefs
will confider what is already paffed, the Length
and Clofenefs of the Imprifonment, which this
Reverend Prelate has already fufter’d as a fuppofed
Criminal.  Prifons before Conviflion areonly for
the fafe Cultody of a Man, and not for Punifh-
ment ; but his Imprifonment has not been fo:
which (if my Inftructionsare true} has been attend-
ed wich fuch unheard of Barbarities, and {uch dii-
tinguifhing Severities, as are a Shame and Re-
proach to every civiliz’d Nation. The Cafc ot
Colledge every one has thought hard and barbarous s
but ’tis this Reverend Prelate’s Mislorwune to be
diftinguifh’d 1n thisalfo, as well as in every thing
elfe: IFor that Cafe was before the Law allowed
Counfel or Sollicitors to affifta Prifoner in his De-
fence, but now they are allowed by Law, and
were actually and duly affigned to my Lord Bi-
fhop 3 and yet part of his Defence, and part of
his Evidence torn and taken from him. So
that, all thefe Things confidercd, his Lordfhip
cannot efcape without being a very great Sul-
ferer, tho’ your Lordfhips thouid utterly reject
this Bill,

Your Lordfbips will alfo confider the [nfirmi-
tics of Body, under which that great and noble
Mind even now lubours before you; which have
render’d him almoft uncapable ot atiending bis
Defence.  Your Lord(hips will alfo cenfider the
Grief and Vexarion it muit be toappesr as a Cri-
minal before this Honourable Houfe, where e
has fo long fat as a Judge, and under the Sulpt-
cion of thofe Crimes which are laid to his Charge s
and how grievous 1t 15 for one of his Lordfhip’s
Charaller and Fanction, to be tax’d with Breaches
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of his Duty to God and Man, of Scandal to
Religion, of Defigns of overthrowing Church and

State, in favour of Popery; who happens to be
the only Clergyman in England, thatever thought

it worth his while to draw his Pen in Defence of

Martin Luther, the great Inftrument of our Refor-
mation from Popery ; and who has, upon alf other
Occalions, appear’d the moft {trenuous Affertor of
it, I might add much more of his Lordfhip’s
perfonal Merits, and of thofe high Abilities fo
eminently confpicuous in him 3 but that I know
it is fome kind of Violence to his Lordfhip to hear
even thus much mention’d,

Yet fulfer me to fay, That if thefe Sugaeftions
fhould be carried into a Law, without any De-
aree of Evidence or Probability, but rather (as
your Lordfhips will immediately hear) againft the
{trongeflt Evidence and Probabilities that are pofii-
ble of the contrary: I fay, 1f this Bill fhould pafs
on {uch Circumftances, whatever the prefent Age
may think, his Cafe will be a ftanding Mark of
Reproach to it, and he will be the Wonder and
the Pity of all fucceeding Generations.

I thalladd to your Lordfhips Trouble but one
Word more, in Behalf of myfelf : That your
Lordthips will parden any Warmth of Temper,
any unguarded Word or Expreffion that I may
have been guilty of in the Courfe of this long;
Defence, in a Cafe, which every Englifhman nawu-
rally confiders as his own, and therefore will, in
fome meafure, warm the moft even Temper, And
that this Learned (and whom [ will now call Inno-
cent) Prelate, will accept thofe little Services I
have been able to perform, and will pardon the
many Failings, which 1 may aleeady have been
aullty of, in his neceffary and moft jult Defence,

Atrer the Bifhop’s Counfel had done {peaking,
the Bithop produc’d feveral Witnefles to be exa-
min’d, and on Safurdav, Aay 11. Sir Coiflantine
Phirps made a fhort Recapitulation of the Evi.
dence, as follows.

My Lovds,

7 £ have done with our Evidence 3 and hope
W we have tully anfwer’d every Part of the
Charge contain’d in the Bill, and apprehend there
is no one Circumftance left unanfwer'd, Parti-
cularly, that we have totally deltroy’d the Credic
of Neynoe’s Hearfay Evidence: For when the Jin-

probabilities, Inconfiffencizs, and Contradiftions of

his Lxaminations arce confider’d, and the Teffi-
meiy ot the 1tnrfles is duly weighed; no Perfon
can give the leaft Credit to what He hath faid,
without offering the greateft Violence imaginable
to lils Reafon.

And 1t 1s wonderful, that the Counfel for the
Bitt fhould infift he fhould be credited in any
Thig : When we have proved, he had the Con-
f:dence to declare, that a Right Honourable Perfon
bad cadeaveni’d fo perfuade ¥lim to accufe Perfons
ol Quality of Things Flc i mothing of.

Iath be not faid thar, when he was to be exa-
min’d, That Right Hononradle Perfer had him firtt
w pivale, and told Fim, <b i Qua?ions would be
af’d Flim, and what wers He fhould give 2
Did he not fay, that the very fame Gentleman
gave 1lin five Quoftions or Fagrivies, and told
Him what be fleald veply to cach of them ¢ Hath
He not faid, that refufing to give Evidence, He
was threatrcd with Newgate 5 and thae therenpon
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and Otbers? Nay, had He not the Impudence to
fay, that the fame Right Honourable Perfon ofter’d
Him 2000/, 500/, ger annum, and a Place, 10 ac-
cufe the protefting Lords, the Earl of Orrery, and
this Reverend Prelate? And that being afk’d whe-
ther He &new ainy Thing of the Plot, He fwore No,
nor Any body elfe: But thac he knew of tzvo o/ber
Plots, viz, One of Mr. W alpsle againdt the Protefi-
tng Lords, the Other of Himfelf upon Mr. Walpole,
to get 2000/, of Hlim,  Nay, it is proved He de-
clared that the fame Gentleman prels’d Him fo bard
to accufe fome Perfons, that He had it once in his
Mind to take up That Right Honourable Perfoi’s
Sword, and run bim thro’ with 1t; and fo makean
End of the Plat,

Thefe are things which have been proved upon
Neynoe : And all thefe Things being confiderd, 1
believe the Counfel for the Bill will readily agree
with me, that s Credit ought to be given to one
Word He has faid: And if Ais Evidence be laid
afide, the greateft Pare of the Charge againft my
Lord Bithop fulls 1o the Ground,

My Lords, The Lividence Mr, Lewis gave was
very material. For he fhew’d your Lordthips,
that Brockes?, who was of the Polt-Office, was fo
(kilful in connterfeiting Hands and Seals, that he
wrote the Superfeription of a Letter, and took the
Impreffion of a Seal, and feal’d it again; and did
it fo well, and gave it fuch a Luftre, that Mr.
Lewis could not diflinguith it from the Original,

The Eugrazvers hkewife faid, they could take
off the Imprefiions of Seals fo well, that they
could not be diftingufli’d: Nay, tho’ the Wax
were broken, yet if no Partof the Wax were loft,
1t might be done.

Your Lordfhips obfurve how the Engravers
themfelves were miftaken m relation to fome [m-
preflions, which were produced to them: And
You farther obferve, that the Seal in quettion
was a Cicerd’s Tlead, which all the Engravers
agree to bea very comamcr one s and they had ma-
ny of them: So that no Objection can be made
againft my Lord on account of That Seal.  Nay,
one of the Lngravers faid, it appear’d ro him
that the Seals of the fwo Letters were not 2he fe,
Asto the Dgp, there is Mr. Crawford’s Certifi-
cate, and Birmingham’s Ajf:davit,

As to Mrs, Barues’s Evidence, fhe hath found
out now, That there were Teoo Deps, tho’ nobody
elfe ever heard of Two, She faid, the firlt was
for the Bifhop of Rochefier.  Now it 1s plain, the
Firft was {ent in March s and it was His Leg thal
was bicken : And Birminohaim {wears, and My,
Kelly folemnly affirms, that it was tor Mrs. Bazies,
and not for the Bifhap,

As to the Three Letters of the 2oth of Arril,
we have proved it mmpoffible that the Bifhop
fhonld write, or diftate, thofe Letters to M.
Kelly,  And your Lordfhips talke Notice, how
the Butler came to obferve thefe Letiers could
not be written by the Bifhop s and the Servants,
tho’ under Confinement, and not permitted to
fee any Body, agrec in their Evidence.  Tlere s
Gordon’s Affidavit that ke never had fuch a Pac-
quet: And James Talbot was here in Towa the
29th of April,

Thus, your Iordfhips obferve that a Bil ot
the moft extreordinary Nature that ever was foz,
hath been fupported by the molt extraoraiiary F-
pidence, that ever 'was deerd @ And we hope, we
have fet the daik Paffeges, of which the Charze i3
compounded, in fuch a Light, thar every Ons
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may plainly fee the Right Reverend Prelate is
ot guilty o any One Offence charged againft him,

Mr. Wynue fpoke next,

My Lords,

Shall beg your Patience to clofe our Defence
I with an Obfervation or two on the Evidence
that has been given by my Lerd Bithop: and I
need take up the lefs of your Lordfhips Time, be-
caufe our Witnefles have lully anfwered all 1 open-
ed, and in many Things have cxceeded my In-
{tructions.

And for your Lordfhips clearer Apprehenfion
of fo many various and perplex’d Faéts, I fhall
Juft recapitulate what I humbly conceive to have
been the Subflance of the Charge againit my Lord
Bifhop, and, as bricfly as I can, ftate the Lvi-
dence, which we have produced in order to fallify
and difprove it

The firlt and chief Accufation againft his Lord-
thip, was founded on the Informations of Philiy
Neynoe, and therefore the firlt Partof our Proof
was as to his Credie,  Your Lordfhips, 1 doubt
not, remember the Purport of his Information
read againt us, and the many arols Abfurditics
and Inconhitencies 1 his other Information read
by us; and likewife how tully they have been
all difproved, and the Credit of them entirely
blatted, even trom Neyioe’s own Confeffion, feve-
ral Thnes repeated, and confirmed by three unex-
ceptivnable Witnefles.,

Your Lordfhips have fully heard of the Ter-
rors and Apprehenfions he was continually un-
der; becaufe (as he himielf exprefs’d it) he had
oiven falle Informations againlt this Reverend
Prelate, and fo many other innocent Perfons.
Your Lordhips have heard the Inducements he
had to give thole Informations, and how often
he had declared his Intentions to elcape, in order
to avoid the Punifime:.: which he apprehended
moft jullly due to him, becaufe he could not make
out the Truth of them.

T'wo of thole Witnefls  Bisgley and Skeew yare
il in Cullody, and deflitute almoft of all the
Neceflaries of Life: T fay, my Lords, they are
fitl i clofe and {liict Cuflody, and conlequently
there could have been no Opportenity to lead or
mflruct them t what they thould fay, or fo much
as wbe apprized before-hand (which furely would
have been areatonable Liberty) whether they
cowd fav o any thing material or nots and we
are enty beholden to thofe Hights, which the Re-
pottof that Honourabie Committee has afforded
us s And all three of thefe Witnefles utterly un-
known 10 my Lord Bifhop, both in Perfon and
Reputation, as well as his Lordfhip is unknown to
trem. Fhey have notconverfed together for feve-
rab Months, butyet are perfe€tly confiflent with
rhemlelves, and enrirely fupported and confirmed
oy cach other, And all three declare, they had
very sty told, and frequently repeated this Ac-
ccount of Neyuse to their Fellow- Prifoners and Ac-
quintnce, as long as they were permitted o
have Accels to them. Mr, Skeene being afk’d in
rlation o the Difeourfe between him and Cap-
tan Pancier. as i the printed Depofition of Pax-
covy Appe 1.1, ks dented on his Oath every
Word of it.  Te fays indeed, that Captain Paxn-
civius’d all his Fndeavours by Treats and Fnter-
Lunmeits to induce b to fupport chis Informa-
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tions ; but that he never gave him, nor could give
him Grounds to fay any {uch Thing of him,

We have fhewn your Lordfhips, that Mr, Steg-
art in particular was fo far from patching up, or
contriving Evidence (as was objeéted to him by
the Couniel for the Bill) alter he had {cen the
Report and Appendix, that he had given this
whole Account to feveral Perfons long before,
For he fays, the Things which Nevaee told him
were fo {urprizing, that he could not ftifie them
in his own Brealt, Tho’ your Lordihips, I doubt
not, obferved with what Difficulty and Modefty
he was brought to {peak out in this publick Man-
ner, where his Evidence feem’d to reflect on a
oreat and [Honourable Perfon.

Two of thele Perfons have likewtfe been pro-
duced to your Lordfhips. Toone of whom (Mr.
Gordon) he told thele Matters fome Days cven
before Neynoe's Death s and to Mr. Kynafion fome
confiderable Time before the Meeting of the
Parliament: and we could have called others to
the fame purpofe, but that we were unwilling to
oive your Lordfhips further Trouble 1n a Matter
which already had, as we thought, the fullefl,
the moft fatisfactory, and confiftent lividence
that could be,

The fecond Head of Accufation agamft this
Reverend Prelate, was upon Account of the three
Letters of the 20th of Apri/, The two firft ve
before obferved to your Lordfhips not to be cri-
minal, if really defiened for and addrefled to the
Perfons fuppofed.  The third we have likewife
fhewn by various Circumftances and Reafonings,
could not poflibly be addrefled to the Prerender,
whoever wrote it, or whomfoever clfe 1t might be
Wrote to.

And the Evidence offer’d to prove them to have
been didtated or wrote by my Lord Bifhop, was
firft by the Subfcription of the common Name of
Jones, which they would have to denote his Lord-
fhip.  As to this, 1 doubt not, your Lordfhips
remember, that even in the Cyphers and [.eticis
that have been read, the Name of Jores 1s man:-
feftly applied (as the Conunittee thenifelves have
obferv’d) to many different Perfons s fometimes to
one, and fometimes to another, as the Circum-
{tances there mentioned feem’d to pive Occafion s
but cannot once i any Place, with Reafonor Jut-
tice be applied to my Lord Bifhop,

The next Proof that has been offer’d to your
Lordthips, to prove thefe Letters to have been
dictated or wrote by the Bithop’s Privity, is,
from the ill State of Health, the Death of his La-
dy, and the Prefent of a Dog; Circumitances,
which they fay, are applicable to the Bithop, and
to him only.

That his Lordfhip did not, nor could peflibly
write or diétate thele three Letters, we have Laid
before your Lordfhips fuch a Preof, as tie like
hardly ever was belore: and tis impofiible, in
my humble Apprehenfion, for a Negative to be
more fully proved inany Cale.  Your Lordfhips
have heard the ercar Wealnefs and Inabitity of
this Reverend Prelate ar that very Time lor all
manncr of Bufinels and Converfation,  No lefs
than fix, if not feven of his Servants, have fpoken
{ully and pofitively to 1t, That his Lordihip was
not able, without their Help, to {tir, turn in his
Bed, or even to perform the common and ordina-
ry Offices of Life. Onewould think, my Lords,
fuch mclancholy Circumitances, in themitlves,
fuflicient to guard any Man from Sufpicion.

But
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But the Witnéfles have gone much further ; for
they have told your Lordthips, that no Stranger
appronched the Bifhop’s Room all that Tm}e;
nor had any one been for 2 confiderale Time
hefore and after the 2oth of April under his Roof.
Fven fome of thofe Perfons that ufually were
with my Lord Bifhop at other times (as his
Son, his Chaplain, and his Son’s Tutor) hap-
pened then all to be abfent at the Eletion of
Jeftminfier School.

One of thofe Servants, who happens to be a
Prifoner with his Lordfhip in the Tower, being
afked, whether my Lord Bifhop had not put him
in mind of thefe Circumftances, told your Lord-
jhips, that it was entirely his own Recolleétion,
by cafually taking up the Report, after my Lord
Bithop was gone to Bed, and dipping on that
Part of it, in which his Lordfhip 1s charged with
having writ thele three Letters. Upon which,
the next Day (he faid) talking to his Fellow.Ser-
vant, and he agreeing to the very fame Circum-
ftances, they acquainted the Bifhop with whzft
they had read, and how they could, from their
own Knowledge and Remembrance, falfify and
difprove that Circumitance. ‘

I muft likewife crave leave to oblerve to your
Lordfhips, that four or five of thefe Servants, that
have {poke to thefe particular Facts and Times,
are {till in Cuftody, under feparate Meflengers,
without any Opportunity to converle together,
and were hardly to be found by my Lord Bifhop,
when he had need of their Evidences and yet
every one of them have been perfectly confiftent
with themfclves, and one with che other, and all
equally pofitive. |

The Bithop’s Coachman, your Lordfhips, I
doubt not, remember, tho’ now under another
Influence, and called as Witnels againft his Mal-
cer, confirmed what they faid, and was as poli-
tive and peremptory in his Teftimony concerning
this Matter, as far as the Nature of his Employ-
ment gave him an Opportunity to make fuch Ob-
fervations. And upon the whole, I may now,
with more Reafon, and with greater Confidence,
repeat my former Affertion, that it is impoffible
for them even to devife or frame any Scheme to
prove his Lordfhip to have wrote, ordictated thefe
three Letters, but what will be actually difproved
and falfiied by fome Part of the Evidence,

Another Reafon, by which *ts proved that his
Lordfhip wrote thefe three Letters, was, from
the Subfcription of the Number 1378, to the Let-
ter addreffed to Fackfon. Which Number Mr.
IVilles (a Decypherer) {ays, denotes the proper
Name or Title of a Perfon beginning with the
Letter R, The little Time we have had to en-
quire into this Affertion, and your Lordfhips not
permitting fome Queftions, put by us to the De-
cypherer, to be anfwered, won't enable us fatly
to difprove 1t.  But with Submiffion to your
Lordfhips, it feems impoflible to affirm even
thus much, with any degree of Certainty, and
it muft be (as I before obferved to your Lord-
thips) Matter of Conjecture only 5 and it appears
manifeltly to your Lordfhips, by feveral Palfages
occurring up and down in tais Correlpondence,
not yet decyphered, that either the Art is not fo
infallible, or that Mr. 7#illzs 1s not fo great an
Arult as he pretends to be.

But, my Lords, admitting fuch 2 Namber in.
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this Cypher does really denote a Perfon’s Name,
or Title, beginning with the Letter R, what &
ftrange and uncertain Proof is that, to fix a
Charge of High-Treafon on the Bithop, when
there are other Perfons Names, and Titles, found
like his, and tany others which begin with the
very fame Letter; and this not to be admitted
as Evidence in a2 minute or inconfidetable Cir-
cumftance, but in the very Gift of the fuppofed
Offence, in the principal Foundation of the
Charge, in the only Letter that is criminal, and
which is to magpify and improve the reft into
High-Treafon ¢

Another vay of proving thefe Letters to have
been dictated by the Bifhop, was, becaufe ano-
ther, fuppoled to be an Anfwer to this, mentions
the Prefent of a Dog. 1 need not here repeat what
M. Kelly himfelf has conftantly faid in his Exami-
nation, becaufe your Lordfthips, I doubt not, re-
member what Mrs, Barnes faid ; that Mr, Kelly
indeed fometimes told her of another Dog that
was for the Bifhop, but that fhe always appre-
hended that Dog, which fhe had in her Poffeffion,
was defigned for her, and never heard of any
other Dog that did come from Frauce: She owns,
that fhe never received any one Meffage from the
Bifhop about 1t, but fill kept it, when it was
recovered, as her own, as long as it lived ; and
tho’ his Lordfhip never had, nor loved a Dog in
his Life, yet 1t would have been natural, and good
Manners to the Perfon that fent it, efpecially if
{o confiderable a Perfon as 1s fuppofed, to have
made now and then fome little Enquiry abour i,
if my Lord Bifthop had really known any thing
of the Dog. .

But we have fhewn your Lordfhips by the fo-
lemn Atteltation of Mr. Birmingham, the French
Surgeon, that he was the Perfon who gave this
Dog (in March 22.) to Mr, Kelly, for Madam
Barues, of whom he had received Civilities in
London, and for no other Perfon, nor with any
other Intent. He likewife fays, that he never re-
cetved any fuch thing as a Dog, or Meflage from
Lord Marr, (as alledged in the Report) never had
any the lealt Thought of the Bithop of Rochefler,
or his Lady, much lefs of making either the one
or the other (to both of which he was utterly un-
known) any fuch Prefent.

Your Lordfhips obferve this to have been =
folemn notarial A¢t upon Oath, of a Perfon not
only reputed, but attefted Jikewife by the Lord
of the Scigneury, to have been a legal Notary,
and to have exercis’d his Office as fuch for fome
time. That the Teftimony of fuch a Perfon be-
yond Sea is a good and unexceptionable Proof in
every Cafe, I need not fay; or that 1t has been
often allow’d here, where no other is to be had,
nor any other * Mcthod to have the Benefit of
a Man's Teitimony that is beyond Sea. And
our Witnefs has told your Lordfhips that he has
frequently tranflated fuch Initruments: That he
believes it to be the Notary’s Hand-writing, and
the publick Seal of his Office. 1 need not, my
Lords, have fatd thus much; for in all Events it
muft furely bave been of more Weight in your
Lordfhips Judgments, than the Extratt of an
Information given by a Perfon, infamous in his
Charaéter, abfurd and inconfitent in all he fnd,
and without being figned or {worn to, even by
that Perfon.

Law of Evid. 3.
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But yet this Affidavic of My Birminghain his

the more Credit, becaufe his Majelty’s own Re-
fident at Paris (Mr, Crawford) has been pleas’d
to examiné him about this Matter, (being em-
ploy’d by him in his Profeflion as a Surgeon) and
he has confirm’d the fame Account to him, which
has been likewife tranfmitted, and read to your
Lordthips.

Another way of proving my Lord Bilhop to
have been concerned in thele Letters, was from
the Hand-writing, whicl s fuppos’d to have been
Kelly's, and he is fuppofed to have been his Lord-
fhap’s Secretary in thele Matters, But both thele
Allesations, we think, with Submiffion to your
Lordthips, are flill utterly deftitute of any proper
or fatisfactory Proot.

I before obferv’d to your Lordfhips, that the
firft tume the Clerks of the Poft-Office have made
any Depofition about the Stmilitude of the Fland-
writing, was four and eighe Months after they
had feen the Onginal Lerters; which isa lintde
of the lateft {o exactly to remember all che little
Strokes and Turnings of a Pen, by which the
Identy or Diverfity of a IHand can only be made
out, That Malene, the FFootman of Murs, Barnes,
was never called upon tfor his Tefbumony till
Janrary laft, that is, nine Months after he had
feen any of Kelly's Writing, and confequently not
then very able (it ever he was) to form a Judg-
ment of 1,

I have already oblerved to your Lordfhips,
that this was the firfty and the only Inftance,
that any Evidence of the Similitude of Flands
was ever admitted, but where the Papers pretend-
ed to be in the fame Hand were produced and
compared in Court 3 which is fo far irom being
the prefent Cale, that the Clerks of the Pott-
Office never had any Opportunity of comparing
the Original of the 20th of Augaf, with any one
of the three Originals of the 20th of A, or
with any one of the inrermediate Letters which
they affirm to have Lo n in the fame Hand @ fo
that they are made the abfolute and ulomate
Judges of this Matter, without any Poffibility
on our Side of detecting any cafual or wilful

Miflake.

And [ would not ngnin repeat an Obfervation

I have before made o your Lordfhips, chat 2
great part of thefe Tetters are in Figures, and
how much more difficule it 1sto diltinguith the
Hand of one wrizing in Figures, from Words and
Syllables in Jength 3 becaule we have fhewn your
Lordfhips, by three pofitive Witneflts (well ac-
quainted with Mr, Aelly’s Writing, one of them
above 20 Years, and his School-fellow) that the
only original Letter of the 20th of Augafl, ftop’d
at the Poft-Office, as a Sample to the reft, (and
which 1s the only Foundation upon which thofe
Clerks have alfirmed thefe three Letters to have
been Keflly’s Writing) really and in fact, was not
his, nor like it.  This, my Lords, we have fully
proved by three Witnefles; and as a Demonfira-
tion of what they fuid, they fhew’d your Lord-
fhips, among a Variety of Papers produced to
them at your Bar, that they could at once dif-
emnguith which was Aelly’s Fand, which was any
thing liice it, and which was not.

We have likewife produced to your Lordthips,
the folemn Atteftacion, on Oath, of * Adlexander

 Rep. Pag. 42, 45. Append.  E. 26,

194 Proceedings againft Bifhop Atterbury, o G. 1.

Gordon Juniot, the Son, Banker at Bonicgiey that
no fuch Pacleet of Lettefs ever came to his ilands,
as mentioned by the Counfel for che Bills and
confequently he conld not deliver any fuch o
Talbot, (who, they {1y, called tor them ar Bonlcpi,, )
He farther depofis, That he never had any Wyp
nels or Intercourle with Aelfy, oryelisn, nor evr
had acquaintance with any Perfon {o called, in his
whole Litfe.

And we have proved to your Lordfhips, thee
Sames Talbot; the wll black Man, b deferibed in
the Letter printed tn che Appendix, and who i
fuppolud to have been the Paton thar called Wil
Aiexander Gordeir at Boufgzne for this Paclier, wis
fo far trom doing it, at the Time fuppoted, e
he was at Lewdsn that very Day, as appears by
the unexceptionable Teltimony of Fdeord Cir
fony his Shoemaker, and by the Intrics of his
Shop-book, to whom he accidentally paid o 2]
upon that very Day, ar his Foule in Leidin,

We have ikewife fhewn your Lordthips by rieg
Wienefivs, Mrs, &i/lorry, and her Maid srice Liid,
that Mr., Kelly was at her Ioufe in Loadsi, on the
20th of April, (the very Day upen which my
Lord Bifhop 1s fuppofed to have dictated thefe
Letters to him) and by a great Variety of Lvi-
dence, mnpofiible to cfcape any one’s Memory,
that my Lord Bithop was ill in Bed, at Brom!er
Aewt :and Qusd non datwr a&in v diffans, Is an
Axiom of Reafon as well as of Philofophy,

And I muft bumbly fubmic it to your Lord-
fhips, that it has not yet, in the leall, apseared
by any Shadow of Evidence, that Mr, Loy cver
was employed by my Lord Bifhop to carry on a
Correfpondence that he wrote any one Letter
tor the Bithop, upon that, or upon any other Oc-
cafion whatfovver,

That Paflage i the Letter to Hfer, that
frems to give countenance to fuch a Suppoficion,
the learned Counfel for the Bill told us yefterday
they had waved, and were angry that we fhould
ofier to difprove that which they had not proved.
But, with Submiffion to your Lordthips, the’ they
have been pleafed to wave that Part of the Charge
agamnlt my Lord Bifhop, yet, as it makes no {mall
or inconfiderable Appearance in the Report of
that Hounourable Foufe, and will be fo hand-
ed down to Polterity 5 we thoughe it proper to
give an Anfwer to ity and, we hone, it has been
to yeur Lordihips Satisfaction and fill 1 yeur
Memory.

The next thing was the Letter to Dafeis 5 and
I confels mylelt at fome lols to krow for what
purpofe that v7as read i lividence to your Lord-
(hips 3 for the Counfel for the Bill have not, as
yet, made any paroicular and direél Ufe or Appli-
cation of that piece of Evidence, and therefore I
fhall fobmit it to your Lordfhips upon the Obfer-
vations I before made on 1,

There was indeed fome of your Lordfhips Time
{pent tn comparing the Seal of that Letrer, with
that which happen’d to be taken on my Lord Bi-
fhop’s Servant at the Teever : if 1t was intended as
any Proof, I cannot at prefent judge s however,
we thought ic proper to follow them in the Courfe
and Manner of thetr Proof, and your Lordfhips
yefterday have fully heard the Danger and Un-
cereanty of admitang fuch a Proof.  Firlt, you
have had fome Account from Mr, Erafinus Lewis

b APP!.’IJ. E. 26.
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of the known Pradice of one Brocket?, who was
Jble to counterfei any Man's Hand or Scal, in
foch a manner that cven the Perfon (wholie
Hand or Seal it was) fhould not be able to
dgillinguifh it from his own. _

Then we produced to your Lnrdﬂnpsltwo Seal-
aravers, who fully attelted t_ht: fame thmg: Mir,
Cikins faid, That he himlel Fou]L‘l make fuch an
Imprefhion, [o a5 not 1o bc_dzﬂmgmﬂ*m’d bfyqan A~
tit, and give 1w the vely fame Luftre. That he
could even take an Impreflion from a h-l'ka:ll
Geal, and tho’ there would at firlt neceflarily be
fume little Flaw in ir, yet he faid he could mend
ir, and then muke fuch an Imprefiion from it
At even an Artift could not difcover 1t from the
Origtaal, _

Nir. Yolnfinr, another eminent Scal-graver,
Jikewite told your Lordfhips, that he could do
the fame thing : In partcular, That he had once
fuch an Inmnreffon taken in Pafte by one M, Hf’}:-
fibereh, and from that he made anothtr‘ [mpred-
fion, o peileét and exadt, that Mr. Hoifembergh
himiel could not diftinguifh one from the other :
3t as to the Seals of thete two Letters, he doubt-
¢l very much whether they were made by the
{ine S2al or not s and from lome etle Strokes in
the Tead, that were very vilible to any one, the’
not o ealy to be expreffid, he rather nchin’d to
belizve, that they could not be made from one
and the fime Seal,

And when your Lordfhips were pleafed to en-
quire of them, How fuch a thing was pradticable ?
They did not cover themfelves (as their Decyphe-
rer did) by laying, It would difcover the Scerets
of their Art, but frankly told your Lordihips the
very Manner and Metihod ot doing ir.

T'heir own Seal-araver, Mr. Chriflian, owned,
That this micht he done, alcho’ he had never done
it: And in the Experiment made on Mr, Raulus,
their other Seal-graver, he was once plualy in the
wrong, as well as once in the nght. And it ma-
nifcfiiy appears irom every one of their Tcftimo-
nics, that this Practice of taking Impreflions is ve-
reoeafr, And, as one of my Noble Lords in-
{(rmed the [loute, his Foatman could do it as
woll us any of them s and, asyour Lordfhips yef-
terdiy obferved, even to deccive Mr, Ranlus
Limicl, who, they fav, s do gtear an Araft,
And therctore, my Lords, it is a moft dangerous
(ort of Prosf, and too uncertain atr the beit, 1o
reccive any puticnl Countenance ina criminal
Liatecr.

So that T ouft heambly infifty chae this Part of
e Chirge agamit iny Lord Bifiop has not been
provedany beeter ghan the former s and thaewhen
vour Fariihips do conliler the Lividence thar has
Leen aiven on e one Seic as well as on the other,
as to this particulw Charge, we hope you will be
of Opintea, that there 15 no jult or reaforable
Cround to prefame, that thefe three Letters
were wrote by e Ky, and much fefs that they
vere didlaced by my Lord Bithop.

The next general Charge againtt this Reverend
Prefae, the receiving of two Letters from
aoroad, 1 relation o this Confpiracy,  The
Counful mdeed tor the Bill have waved the Letter
Ggned Dodvy addrels’d to Peflon, and (as I ap-
prehended trom thery Jat Night) did not now
pretend to prove any Thing concerning the Bi-
thop, under the Name of WWeflon,

Netther have thiey as yet pretended to prove,
that the other Letter from AMotfield to llingion

g

‘tlh,

and others, for a Treafonable Confpiracy:

) A
433
ever came to his Lordfhips Hands, orin whof
Fland-writing it was wrote 5 tho’ if it were the
Lord Marr’s (as 1t is fuppofed) many of your
Lord{hips muft have been well acquainted with ir.
Nor has 1t been yet faid, that my Lord Bifhop
ever returned any Anfwer to it.

And as we have now proved (and fully too, we
apprehend) the Letters of the 20th of April, to
which this is fuppofed to have been an Anfwer, to
bz a mere I'1¢tion, or Impolition upon the Bithop ;3
this, which is defligned as an Anfwer to ir, muft
hkewile fall to the Ground, as Parc of the fame
Contrivance.,

The next and Iaft general Charge arifes from
the Coincidencies of Times and Names in the in-
tercepted Corre[pondence, the more readily to in-
duce your Lordfhips Belief, that my Lord Bithop
was really meant by that Correfpondence.

Some of them I accounted for kefore, as Truths
publickly known, but turned by ignorant and ma-
hicious Correfpondents to i1l Purpofes, or elfe as
abfolute Falfites, and manifeft Mittakes.

We have fthown your Lordthips by various Rea-
fons, that the ficitious Names fuppofed to denote
my Lord Bifhop, cannot be applicable to him,
with any Colour, Truth, or Decency 5 that there
is a grear doubt to be made, whether many others
of thofe ficitious Names were really intended for
the Perfons fuppofed to be dencted by them : and
efpecially, that Fackfen, to whom the Letter of
the 2oth of Aprif 1saddreffed, we have proved by
various Arguments, and even from thofe Lights
the Committee have afforded us, could not poffi-
bly mean the Pretender, whomfoever elfe it may
mean 3 and confequently that that Letter Gf it
were wrote by Ae/ly, and dictated by the Bifhop)
cannot be High-Treafon,

And as to the Articles of Times, and the Ac-
counts of my Lord Bithops coming and going, it
muft be owned, they are fometimes righe, but as
often wrong,

There is no doubt, but the Correfpondents on
this Side the Water, whoever they were, whe-
ther our of Malice or Vanity, or out of any
other Inducement, appriz’d themielves as well ag
they could, of the Bithop’s Motions to and fro,
in order to give the better Colour or Probability
to what they faid of him. But yet it has happen’d,
unluckily to them, as your Lordfhips have heard,
that out of fix or feven Inftances occurring in
thefe Leteers, two only are trues two of them
may be doubted whether true or falfe, becaule
ambignoufly exprefled ; but three ot them are
arofs. Miftukes, as appears even by the Accounts
cf their own Witnefies.

And the Miftakes are the more remarkable,
becaufe they all afirm the Bifhop to have been in
the Country, when he politively was not ; whereas
it was ten to one, but that the mere Guetles of 2
Stranger, at that time of the Year, had been
trues and the rather, becavfe his Lordthip was
really i the Country ten Days to one that he was
i Town, all latt Summer.,

There 1s another Thing remains for me yet
to {peak to, and that is the Intmacy of my
L.ord Bithop with Mz, Kelly; which was like-
wife thrown in to fwell the Number of Cir-
cumitances, and as ancther weighty Argument
to induce your Lordthips belief ot the foregoing

Matgers,

But
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But has any thing appeared to your Lordfhips-
like it, even upon their own Evidence? Firft, a
Chairman is brought to tell your Lordfhips that
he carry’d Mr, Kelly to the Deanery three or
four Times about four Years ago, but the Bi-
thop was not once at home. And a Porter fays,
he carry’d two Letters from Kelly to the Bithop;
one of them about Chriftmas laft was Twelve-
month, and the other Letter fome time before
that 3 but received no Anfwer in Writing, nor
Meflage, but only his Service to Mr. Kefly.  But
there is one extraordinary Circumftance, which
{hews him, I confefs, to be a very willing Evi-
dence, tho' not fo very likely and credible ; that
is, that this Porter, dirty as he muft be in the
midt of Winter, deliver’d his Meflage to the
Bifhop in his Bed-Chamber, '

And Malone, the Perfon that ufually attended
Mr. Kelly, and wenton his Errands, wasafked to
the fame Purpofe 5 and one might have expected
that he fhould have given fome Account of it,
and had been often employed on Errands to and
from the Deanery : But I {ubmit it to your Lord-
thips Memory whether he did not fay, that he
never was at the Deanery in his Life-time, nor
did know to this Day where it {tood.

Mrs. Kilborn, with whom Mr. Kelly had lodged
n confiderable Time, fays, fhe remembers a
Meflage orce came to Kelly from the Bifhop ;
but pofitively denies that my Lord Bifhop’s Couch
ever came to fetch Mr. Kelly at her Houle, as that
Honourable Committee have been pleafed to af-
frm in their Report, And [ appeal to your
Iordthips Memory, whether Mrs. Barues, whom
the Counfel for the Bill think fo credible a Wit-
nefs in fome other refpects, and with whorm 1t muft
be confels’d Kelly frequently lodged, was not equal-
ly pofitive in this Matter, and that fhe did not
believe there could be any Friendfhip or Inter-

courfe between the Bifhop and Mr. Kelly without

her knowing of it.
T hus the fuppofed Inuimacy and great Acguatn-

tance between my Lord Bifhop and Mr. Aclly
ftand upon their own Evidence, And I befeech
your Lordfhips to confider, what fort or degree
of Proof all this can poflibly amount to. But
we have fhown your Lordfhips the direct con-
trary, by no lefs than ten Witnefles, Servants to
my Lord Bifhop, fome or other of which were
always with him, whether he was in "Town or
in the Country, and every one of them has lived
with his Lordfhip above two Years; and they
fay, as it were with one Voice, that they don’t
remember any fuch Perfon or Name as Aelly or
Fobufor coming to the Houfe; as they mult have
remember’d him, they fay, if he had been fre-
quent in his Vifits or Meffages: and fome of
them fay, they ufually wrote down the Names of
thofe that did come ; and the Coachman 1n par-
ticular, who has liv’d four Years with his Lord-
fhip, and appears now as Evidence againft the
Bithop, and therefore cannot be fuppos’d partial
to him in his Teftimony, is yet as pofitive and
peremptory, that he never faw M. Kelly, or
Fobufou, at his Mafter’s IHoufe, in all his Time,
And being carry’d to the Tower by a Meflenger,
to fee if he could recolleét his Face, then frankly
own’d, he had never feen his Face before.  And
being ask’d how he could pretend to know all
Perfons that came to the Houfe, whofe Bulinefs
was at the Stables? He told your Lordihips,

that he was as often in the Houfe, us’d to wait at
Table when Company was there ; and that let
him come which way he would, he fhould have
feen him coming or going, or have heard of him
in the Family, if he was a Perfon that had fre.
quented his Mafter’s Houle.

Some of the other Servants likewife {poke ag
fully to thefe Circum{tances.

We have likewife fhewn your Lordfhips by
Mr. Pope, who has been for thefe two or three laft
Years, the moft conftant Companion of his Lord-
fhip’s Hours ; two_or three Days, he fays, al-
moft in every Weck, and an Hour or two almoft
in every of thofe Days: That his Lordfhip gene-
rally fat in one Room, which 1 think was his
Bed-Chamber ; that he was admitted to him at
all Hours, and into all Companies, and never
found the Difcourfe change at his coming in:
That his Lordfhip never in the lealt difcoverd
any Thoughts or Intentions like thole now charged
upon him; but had beard occafionally many
Things drop from the Bifhop, of a Tendency di-
retly contrary. And to this we might have
called many others, it it were neceflary.

We were likewife ready to lay before your
Lordfhips, feveral Jaborious and intricate Search-
es, feveral Publick Buildings, and Controverfies
in Matters of Literature with difierent Perfons,
which my Lord Bifhop was engaged in Iaft Sum-
mer; and would have been a full Employment
for fome Mens whole Lives: But your Lordfhips
did not think it neceffary ; being (as we hope)
fully fatisfied and convinced of my Lord Bithop’s
Innocency, by that Variety of Proof which we
had before made.

There are, my Lords, fome other Obfcrvations
that might be made : but have been, I doubt nor,
already much better taken notice of by the
learned Gentleman that {poke before me: And
I think this is the Subftance and Purport of the
E;idcncc that has been hitherto offer’d on both

ides.

What the Ifue or Succefs of this Jong Hearing
may be, I know not; That 1s in your Lordfhips
Pleafure only to determine; to Acquit, or to
Condemn: Buc I hope you will fay, We find in
him no Faulc at all.

The Proof which has been againft the Bifhop,
(if it can deferve that Name) has neither been
fuch as is reafonable in itfelf, nor agreeable to
the known Rules and Proceedings of Law 3 but
chiefly by Probabiltties, Circumitances, Conjec-
tures and Suppofitions: Whereas we have en-
counter’d and difprov’d even them, by far greater
Probabilities, much ftronger Circumitances, and
alfo by fuch Evidence, as would be convincing
and fufficient in any Court of Law or Equity
within the Kingdom.

And, upon the whole, I hope 1 may venture
to affirm, That there does not now remain the
Jealt Sufpicion of the Charge brought againft the
Bithop ; not even a Sufpicion of a Sufpicion of
High-Treafon ; not one probable Probability,
or one prefumptive Prefumption: I mean, That
there is not now remaining before your Lord-
fhips, the lealt Degree of Probability, or the
very loweft fort of Prefumption that 1s known 1n
Law: And therefore, fhall humbly conclude
with the fame Prayer Sir Conflantine Phipps has
made before me, That your Lordthips will reject
this Bill, |

The
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The Bifhop then fpoke in his own Defence, as |
follows:  ° - 5

My Lords,

Have been under a very long and clofe Con-

finement, and have been treated with fuch
Severity, and {o great Indignity, as I believe no
Prifoner in the Tower, of my Age and Funltion,
and Rank, ever was. By which Means, what
Strength and Ufe of my Limbs1 had, when I was
firft committed in Auguft Iaft, is now fo far de-
clined, that I am very unfic to make my Defence
againft a Bill of fuch an extraordinary Nature,

The great Weaknels of Body and Mind under
which I Jabour, fuch Ufage, fuch Hardfhips, fuch
Infults, as I have undersone, might have broken
a more refolute Spirit and much fironger Confti-
tution than falls to my Share,

Your Lordfhips were pleafed to permit me to
appear before the Houfe of Commons, if I
thought fit, Ieft my Silence fhould be turned to
my Difadvantage; as, in fact, the Counfel for the
Bilf have done their utmeoft towards it,

[ thould not have thought to deciine any Occa-
fion of juftifying myfelf's but I crave leave to
tell your Lordfhips {ome Reafons why I did not
appear there, and make ufe of the Leave your
Lordfhips gave me,

After feven Months of clofe Imprifonment, 1
was not a hittle furprized when I heard, that on
the rith of March, by the Houfe of Commons,
it was thus refolved, ¢ That it appears to this
¢ Houle, that Francis Lord Bithop of Rochefer,
¢ was principally concerned in Forming, Di-
¢ recting, and carrying on a deteftable Confpira-
¢ racy, &9c)

Upon duly weighing which Refolution, and
the Copy of the Bill, I found not any thing
charged in the Bill, but what was fully contain’d
and previoufly refolved in this Vote ; and there-
fore whatfoever hould have been offered on my
behalf to that Houfe, would have been an exprefs
Contradiction to it. And what Hopes I could
have of Succefs in fuch an Attempt, I need not
fay : What they fent me was the Preamble of the
Bill only, which they could not alter, confiltent
with what they had refolved.

The Bill itfelf was to infli¢t Pains and Penal-
ties, which followed 3 but there was no room to
object again{t any of thofe which they had not
then declared 5 they have fince been added, and
fent up to your Lordfhips, in like manner, with-
out any OQath made, orany criminal Aé proved
agamnft me by any living Witnefs, And is a Per-
fon thus fentenced below, to be deprived of all
his Preferments, and his very Funéion, and to be
a perpetual kxile, and tobe render’d incapable of
any Office and Employment? To be one whom
no Man mult correfpond with by Letters, Mef-
fages, or otherwife? And, my Lords, one who
1s a Bithop of the Church of Exgland, and a Lord
of Parliament ?

It 1s the firlt Inftance wherein a Member of this
Houfe hath been fo treated and prejudged, and
(as I have once before faid t your Lordfhips) I
pray God it may be the laft, and that fuch Pre-
cedents in this Kingdom may not be multiplied in
After-Times.

My Counfel have amply done their Part, by
arguing the Points of Law, by explaining and
enforcing the Evidence, and fhewing the little
Colour, Appearance and Shadow of Proofs again{t
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me, (permit me to call them fo) by anfwering
what hath been offer’d againft me, and by fet-
ting out the Confequence which fuch a Bill, found-
ed and carry’d on in fuch a manner, and which

r

enacts fuch fevere Penalties, muft and will be at-
tended with, "~ | "

Yet it becomes me to fay fomething for my
{elf, left my Silence be conftrued Confcioufnets
of Guilt, or at leaft, an Unwillingnefs to enter
into Matters of fo dark and perplex’d, fo niceand
tender a Nature ; as if I was not able, or did not
care to clear and explain myfelf, and rather chofe
to leave it to the Management of others: I thank
God, Iamunderno fuch Reftraint, and canfpeak
to your Lordfhips on this Subjedt with great free-
dom and plainnefs.

But before I proceed, T beg leave that I may re-
prefent to your Lordfthips fome particular Hard-
fhips under which I have laboured.

The firft 15, reading Extra&ts of anonymous
Letters, without fuffering any other Parts of the
fame Letters, tho’ relating to the fame Subjett,
to be read. ——Another is, ~—-Excufing the
Decypherers from anfwering Queflions afked by
me, and which I thought neceflary for my Defence,
left they fhould reveal their Art. —— The next
15, not fuffering me to be anfwered by the Clerks
of the Poft-Office, left the Secrets of that Office
fhould be difcovered.— Another was, not fuffering
a Perfon, who had been at leaft ten Years out ot
the Secretary’s Office, to anfwer any Queftions,
which came to his Knowledge by being fome
Years in chat Office,

Another s, reading Examinations neither da-
ted, figned, nor {worn to, -

Another is, reading Letters foppofed to b
Criminal, writ in another Man’s Hand, and fup-
pofed to be diftated by me, without offering any
Proof that 1 etther ditated them, or was privy to
them, .

Another is, not allowing me Copies of the
Decypher’d Letters, tho’ perition’d for, tll the
Trial was fo far advanced, and I fo employed
and weakned by 1t, that I had not fufficient
time to confider them.— Another is, notallowing
me to read out of the Colletion of Papers be-
fore the Houfe any part of them, in order to
difcharge myfelf, bur what hath been read by
Clerks.——— And all this in a Proceeding where
the Counfel for the Bill profefs they have no
legal Evidence, and that they are not to be con-
fined to the Rules of any Court of Law or
Equity ; tho’ as often as it is for their Service,
they conftantly fhelter themielves under it

My Lords, thefe are the Hardfhips which I
previou{ly mention, and humbly lay before your
Lordthips.

By your Lordflups Leave, I proceed now to
make that Defence, as well as I am able to make it
in the Condition of Health I am now 103 humbly
praying your Lordfthips, if I find myfelt in any
degree finking under it, that you will indulge me,
and allow me a little Time to go on,

The general Charge of the Bill is, Thatlhave
been deeply concerned in forming, directing, and
carrying on a wicked and deteitable Con{piracy,
and was a principal Actor therein,

The Charge is divided into two Heads:

Fivt, Thac I craitoroufly confulted and corre-
{ponded with divers Perfons to raife an Infurrec-
tion, &¢, in this Kingdem, to procurc foreign
Forces to invade 1t, &,
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Secondly, That I traitoroufly correfponded, with
the fame Intent, with Perfons employed, &,
But neither part of this Charge hath been made
good by the Counfel for the Bill, nor have they
proved, nor attem pted to prove meat one Con-
lultation 3 nor s there any thing tends towards
fuch a Proof, except the exploded Story of the
Burford Club, * and two or three Hearlay Infor-
mations which were mentioned of my Lord §zraf-
ford, Lord North and Grey, Lord Orrery, and Sir
Henry Goring, faid to be concerned in the Ma-
nagement of this Affair, I have ‘met all thefe
Lords, T ownit, butat different Times; and up-
on the beft Recolle€tion I can make, I never was
in all my Life with any three of them at once,
unlefs perhaps about fome general Matters de-
pending in Parliament. The Earl of Sirafford
hath .vifited me, and I have, when in Health,
dined with him once at bis Houfe, At my Lord
North's Table I have not eat: Tho’ I have great
Honour for him, yet I never had any Intimacy
with him, efpecially fince the Affair of the Dor-
mitory, wherein he appeared fo againft me, that
I certainly had loft the Caufe, had not his Affairs
calPd him to Holland.

Lazwfen had fworn, that this Lord did often
vifit me at Bromiey 5 but in truth he never was
there above twice or thrice 1n all his life-time,

* [ have not been once thefe two Years with Lord
Orrery on any Bulinefs whatfoever ; we twice
dined together at the Houfe of a Perfon, whole
Name if I fhould mention, your Lordfhips would
not think there wasany Harm at all in dining
there,  Sir Henry Goring I never faw in all my
Life, till he faw me at St. Fames’s, and he was but
once at Bromley s and the Occafion of his coming
to me, was his placing four Sons at 2/eflminfler-
School, and ntending to breed up fome of them
to the Gofpel : The laft Time I faw Sir Harry
Goring, was about twelve Months ago, when I
promifed to bring down one of his Sons to be up-
on the Foundation; and [ fhall be forry if I can’t
be as good as my Word.

Your Lordfhips will excufe me for being fo par-
ticular, when you confider how dangerous the
Charge 1s, and how fit it is to clear the Perfons
charged, from fuch mifchievous Correfpondence ;
efpecially fince it 1s with thefe, and thefe only,
that I have been fpeaking of, and it is infinuaced
that I have held Confuliations with, to forward
the Confpiracy.

The firlt 1s an Intent, and indeed a Confpiracy,
without a Confultation. But how hath that too
been made good ¢ Your Lordfhips will obferve,
that there is not one Overt-A&, or Circumitance
of Time or Place mentioned, proved, or al-
ledged. I have not therefore confulted or con-
{prred at Home.

The next, and the only material Part of the
Charge 1s, correfponding abroad with the Pre-

tender, {9,

A high and heinous Accufation, ftrongly af-
lerted, much mlifted upon; but how maintained,

15 the Queltion.

The true State of this part of my Charge, as
well and as fully as I can recollect, is this, (I will
not m any degrec diffemble before you:) 1ft,
‘That I did the 20th of dpril, 1922, diftate three
Letters to Mr, Dillon, the Jate Lord Marr, and
to the Prefender himfelf, under the feigned Names

® See State Triale, Vol. 8. 570, 571.
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of Chivers, Muferave, and FJackfon 3 to which
Letters the Names of Jones, Illington, and ; 378
were, by my Direion, fubferibed. ’

Secondly, That afterwards two Letters, in an-
fwer to thefe two fent to Marr and Dillon, opg
dated Maythe 11th, and the other Tuly the 2 5th,
under the feigned Names of Metfierd and Digby,
were intercepted,

Thirdly, That there s certain intercepted Cor-
refpondence between the Pretender’s Agents a-
broad and Killy here, carry’d on by him 5 and
that I was at the Head of it, and am antwerable
for what it contains.

Thists the Subttance of my Charge ; all other
particular Circumftances are made ule of, as they

thought would give Light and Strength to one or
other of thofe Articles.

As to e firlt of thefe Points, thas I did diz-
lale ﬁbtﬂ? Leticis,

T'hat 1t could not be pofiible that T diftaged
thele L.etters, hath been made out to your Lord-
fhips by fuch a Concurrence of Lvidence, fo
clear, fo full and legal, as I perfuade myielf can
have left no Doubt remaining upon any candid
and indifierent Perfon : A plain Matter of Fad,
fupported by fuch Teftimony, cannct be over-
thrown by litde Guelles and confequential Sur-
mifes,

My Lords, T was under the known Difficulty
of proving a Negartive, which in many Cafes is
not to be done 5 but it fo happens in this Cafe,
that peculiar Circumftances actend it as to the
potnt of Time. My being difabled in my Cham-
ber, and attended before and after that Time by
{ome of my Servants, and receiving frequent Mel-
fages from others: The agreeing Teltimony of
my Servants, that no Stranger came near me a-
bout that Time, and for fome Time before and af-
ter ; and the full Evidence of the School at f#i -
minfler, hath enabled my feveral Servants to re-
collect the Time, and to furnith fuch a Proof of
my Innocence in this Matter, as is not to be
miflaken, and fhews the Clearnc(s of the Impofii-
bility of 1.

The Clerks of the Poft-Office fwear, they be-
lieve thefe three Letters to have Leen in the
Hand-writing of Mr. Kelly, my fuppofed Ama-
nuenfts,  Your Lordthips will remember, thar
their Oaths were at four Months diltance {rom
the Time of feeing thofe Letters 5 during the
whole Series of which Time, it never hatl ap-
peared that they have compared one Original
with another, and the only Original, asa Spe-
cimen, hath been proved at your Lordfhips Bur,
not to be the Hand-writing of Mr, Kelly: And
be pleafed to remember, the very Suppofition
of Mr, Kelly’s being my Secretary, or any ways
intimate with me, hath been fully fworn to Lo
falfe.

[ficbe faid, YWho then writ thofe Letters, and
with what View were they writ? The Anfwer
to this is obvious: my being here at your Lowd-
fhips Bar fufficiently exphins ir. It is enouch to
prove that I did not write or dictate them, and I
have proved 1t abundantly.  Let bur any momen-
tous part cf the Charge againft me be made out
with half the Evidence, and I will fubmic with-
out any Difpute. Eight or nine fuch Witnefis
would have borne down the Evidence of one or
two that had fworn: But where there is none cn

the
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the one Side, but all on the other Side who ap-
pear, and th:&t give direct politive Evidence, can
your Lordfhips deliberate a Moment for the Rea-
fon of giving your Judgment, which in doubtful
Cafes ought always to lean to the doubtful Side ?
And o taking this Point as it ftands, there is an
End of the whole matter; for all other Infinua-
tions, 'feigned Names, and obfcure Paffages in
Letters, depending upon this, muft fall toge-
ther.

Asto the other Part of the Accufation, where it
is faid the Letter to Fackfon was a Letter to the
Pretender, 1 have nothing to do with it; he that
writ the Letter, when known, will beft be able,
and molt concerned, to difprove it,

Since this Objetion carries a very odd Sound,
I thall briefly fhew your Lordfhips how that
ftands.  Jackforr, in a Cypher of Pluakel’s, is faid
to denote the Pretender : That Cypher conlifts of
one hundred and fifty Names, of which not one
js ufed in any of the Letters attributed to Mr.
Kellys three or four of thefe Names are ufed by
Perfons {uppofed to have writ to Mr, Kelly from
abroad, but not one of them i1s ufed by him;
ror doth Fackfn ever, in his part of the Corre-
fpondence, ftand for the Preteinder, but he is al-
ways under other Apypellations: Nay, Plunke!
himdelf, 1n all his Letters writ in decyphered
INames, never {tyles the Pretender Fackfon, but
either Jofend or Fephfon,—~—\Why fhould a Name,
ufed 1n Kelly’s Correfpondence, be explained by
Plunket’s Cypher, when Kelly appears to be no
ways acquainted with him, and Pluwket himfelf
did never dictate to him? I forbear Repetition;
I only add, that ar this Rate, there 15 nothing,
that may not be proved,

The Letter to Deosis there s little faid of, be-
caufe there is no ufe made of it; 1t is charged in
the Report as a Letter which I had received from
abroad. The Tables are now turned, and I my-
felf deligned to have fent this Letter to a feigned
Correfpondent, but kept it among my Papers un-
der my Seal: For whar End? the Letter itfelf
1s an errant Delufion: Why, to furnith Proof,
which is much wanted, of my recciving Letters
that were direCted Foies and Nineton 5 and it is
very {trange, that I, whoam reprefented as being
fo very cautious, fhould be fo neuligent in this,
and preferve fomething that is of noufe, and yer
might hurt me fo much, when difcoverd.

It 1s abfurd to think, that T fhould by that
means mention the Namc of my Correfpondent,
and mention the Name of Fobifon, which the
Committee of the Lower Houfe obferve was con-
{tantly with me,

I know not what farther can be faid for this
Matter, till the Counfel have further explun’d ir,
and fhew’d whar Ule they make of this Letter,
which hath given your Lordfhips fo much Trou-
ble, and which I own I do not comprehend.

Here 15 full a fifth Letter, which I have ac-
knowledg’d to be my Hand ; that which was
taken on my Servant. Mr. Reeves hath made
fomz uncharitable Obfervations upon it, which,
for ouche I know, may be allow’d as the Form of
Law in the Ordinary Courts; but, ITam fure, in
1 Court of Eguity, the moft favourable Con-
ftruction ought to take Place, 1 have taken Mi-
nutes of his Obfervations, and I think they are
thefe: e obferves that the Bifhop doth not in
his Letter infift on his Innocence in general, but
confiders only what Evidence doth affe@ him.
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It comes out, at laft, for whom my Letter was
defigned, and I think that an Anfwer to Mr.
Reeves’s firft Obfervation, and I fhall explain it
no further. He obferves next, tho’ I clear myfelf
from the Knowledge of Layer, Neynoe, &c. there
I fay nothing of Kelly.

The Gentleman I defigned the Letter for,
knows 1t was in anfwer to one wrote to me about
Layer, and will {wear it himfelf, if there was
room for it.

The third Obfervation is, where {peaking of
myflelf, T fay, ¢ If I cannot ward the Blow, I
“ muftbea Prifoner fome Years without Remedy 2?
from which he is pleas’d to infer, notin that good-
natur’d way he generally did, my Meaning mult
be, that I was confcious of Guilt.

I apprehended an Impeachment would have been
lodged and never profecuted, as in the Cafe of my
Lord Danby and the Earl of Oxford; and then
I fhould have lain without Trial, and without
Bread.

The fecond Article of my Charge, is the two
Letters from Marr and Dilion, under the feigned
Names of Motfield and Disby, which were inter-
cepted.

One of thefe they have dropt.

That I received them, is not pretended; both
Letters, tho’ withour a criminal Exprefiion or
Word of Bufinefs in cicher of them, would yet
have affeCted me in fome Degree, if recetved by
me, and I was the Perfon as is fuppofed who
writ the Letters to which they are Anfwers. That
I ufed to have any Correfpondence, is that proved?
Is not one and the fame neceflary in order to afl-
certain the Charge?

Any Man that pleafes may write to me, and
take thofe Names upon him; I am not to an-
fwer for that, unlefs I have appeared to receive
them, and kept up the Correfpondence.

The Letter from Motficld, dated the 11th of
May, cannot be reajonably thought to have been
wrote with any other View than that of being in-
tercepted, and of hxing upon me the Letter of
April 20th,.

This Letter 1s committed to the common Polt-
Office, and fent upon this Errand ; one may
doubt who writ it, but one cannot doubt with
what Defign 1t was writ: your Lordfhips Wildom
will fee thro’ thofe malicious Difzuifes, and not
make me account for Letters which Lave been
banded to and fro, between unknown Correfpon-
dents, on a Defign to raifea Sufpicion of a third
Perfon, altogether a Stranger to what 15 writ.
And here I defire that the Obfervation made by
one of my Counfel may not be forgot; that is,
All the intercepred Letters from abroad, mention
Perfons that lay hid under {zerec Names, and are
difcover’d by doing of fuch Deeds, and by fuch
Circumftances as will faften thofe Names upon
them: Tho’ the Committee were not at a Guefs,
yet they were often at a Lols.

In my Cafe the hctitious Names applied to m:
arc often attended with fuch Deferiprions and Cir-
cumitances, as very naturally lead thofe that ofier
thefe Letters to fix themon me, The Writersof
them ufe all their Art notto difguife, but to open
the thing, and feem to be in pain left they fhould
not be well enough underftood.

This being contrary to the Method of Referves
in all other Cafes, fmells firong of a malicious
Defign. '

The



438 194, Proceedings againft Bifoop Atterbury, ¢ G. I,

The Letter of fuly 25th, from Dighy to Wefton,
is not fo well contrived as it fhould have been; yer
I am to be underftood by it, becaufe of the Cir-
cumftances 1 was then under, which the Writer
was apprifed of.

Thele are the only two Inftances of Letters
{uppofed to be writ from abroad : They are not
confiftent: Shall they affet me in fo high a man-
ners

It remains to be conlidered in the third place,
Whether there was a fupported Correfpondence
between the Pretender and his Agents, and Mr.
felly here? Whether T was at the Head of i,
and am Juitly to anfwer for it? Mr, Aelly, Thear,
hath owned at your Bar, and declared, which I
alfo declare, I never knewa Line of any Letter
he writ to foreizn Parts,

I meddle not with what concerns him any fur-
ther than when it may affeé me.

The chiet Part is the Prefent of the Dog; the
Account of that is n a Letter to Hatfield, dated
May 5. not higned 5 in which are thefe Words
Tie little Dog <vas fent ten Days ago, and ordered to
be dclivered to you : but there is no Intimation in
this, orany other Letter from abroad, thac this
Prefent was intended for me,

In two Letters from hence, by whom writ it
doth not appear, fomebody is meant under the
different Names of Mr, Joies and Mr., Hiington, in
fuch Manner asdefigned for the fame Perfon ; but
the Circumitances are neither applicable to my

¢lt nor my Wife, particularly, The Leteer
caated Aay ych, from Harfield to Mufgraze, be-
ing tive Days after the Burial of my Wite, cannor
mean her; and being bur five Daysafter, it can
as lictle mean me: So chat the Writer of this Let-
ter muft either have known nothing of my Fami-
ly-Aftatrs, or, if hedid, mult diffemble his Know-
ledge of them to raife a Sufpicion 5 and in either
Cafe what he fays is not to be regarded. The
Surgeon and Mr, Ally only knew any thing of
this matter, and they ¢ 4 beit clear it

Virs. Barnes, the varies, and fometimes the
Dog is for me, and fometimes for her.

As for myfclf, I neverafked for, received, or
law this Prefent, nor know any thing of it, but
from common I'ame; nor have I, to this Day,
had any Meflage or Letter whatfoever concerning
it. The Lind of this Defign frems to be, to
point me out by the Name of Fones, and Jling-
tvir, fublcribed to the Letters of April aoth, by
uling them again in relation to this Prefent.

And perhaps they are not much in the wrong
to think, that one intercepted Dog fhould be of ag
much uleas Ten intercepted Letters,  Both Contri-
vances then muft have {ucceeded, had I not been
able to prove that thole Letters were not writ
with my Order or Knowledge ; and therefore the
Uie of thofe Names, in fublequent Letters, is a
Contmiance of the Fraud, and this obvioufly
vuns thro’ the whole of the Correfpondence: For
wherever the Names of Yones and Iington are,
they are ufed in applying them to me, becaufe
they are the fime,

Thele Points have not only been deny’d, but
difprov’d with all Manner of Credence and Clear-
nels,

My Counlel have fhew’d, that all thefe fufpici-
ous Correfpondencies are to the Iat Degree ab-
furd to apply to me, and no one would apply
them: ‘That I could not order the Leteers of the

20th of Ap#il, to which the Names of Fores, €9,
are {ubfcrib’d, I think is plain, and then the L.
vidence falls which depends upon i,

Asto the Journeys to and trom Bromley, where
the Prifoner Kelly had frequent Accefs to me, and
therefore I might probably ditate thofe Letrers.
the Counlel for the Bill have notopen’d themifclves
on that Head; but your Lordthips have heard
it made out, and becaufe it 1s material I fhall re-
peat It.

(Here ?/o0d’s Examination was read.)

By all tnefe Accounts, nothing could have beey
cafier for the Perfons them{clves to manage here,
than getting an Account of my Neighbours, in or-
der to render the Contrivance more plaufible.

That Mr. Aclly is no Stranger to me I own -
but that he is in any Degree intimate with me,
or frequently faw me, I deny. And what Evi-
dence 15 there from them to the CONLrary ; or
how 1s this folemn deniad at your Bur contra-
dicted ¢

The Chairman fays, he carry’d him twice op
thrice to the Deancry, three or four Years 190 5
and this Brewon, the Chairman, he fivears, he
carry’d me once 1 three or four Years Thme, |
believe he may. The Porter he fays, that he
brought a Letter and fome Stockings from Az/ly to
me.  The Foundation of this Story is true, for
Mr. Kelly ufed to furnifh me with Beaver Stock-
ings and Gloves: not but that the Circumitance
of the Porter coming up to my Bed-Chamber at
that dirty Time of the Year, is very extraordi-
nary 5 and cven this Evidence owns, he was ne-
ver {ent by me to him,

Now on the other Side, there is the Fvidence
of almoft all my Servants, who have, upon Oath,
attefted, that they do not know either the Name
or the I'ace of Mr, Aelly, which could not poflibly

e, did he ufe frequently to refort to me. Sucha
flight Acquaintance as I had with him, could not
be any Temptation to enter into Secrets with him,
of fuch a dangerous Confequence as thefe are,
which the Report infinuates to have pafy’d be-
tween us: IHowever, Sulpicion is not now the
Bulinefs, They that prove fome Things may
be allow’d to fuppole more; they that prove
nothing have no Right to indulge their Sufpi-
cions and Conjectures to the Ruin of any Man :
Twenty Probabalities, allow'd to be fuch, are not
equal to any one Matter of Fact, well artefled ;
it may ftrengthen the Fact, but cannot fupport
it.  They cannot be Lividence themfelves, becaufe
one Probability may be fer againft another.

I ule this Diftinélion between Evidence in
Law, and reafonable Evidence, becaufe the
Counfel for the Bill have afferred {omedhing like
It.

[ own I always thought the Publick Law of
the State, the Publick Reafon of the State s and
whatever 1t is in another Country, yer, in this
Country, no Evidence can be reafonable that is
not legal.  Butlatk, Whatort of Evidencze, ci-
ther in Reafon or Law, is brought againit me ?
How am I prov’d to confult and correfpond, to
raife an Infurrection againit his Majefty and his
Kingdom, and to procure a foreizn Force to in-
vade che fame 1n Favour of the Pretender ?

How am I prov’d in the fecond Place, to have
correfponded wich the fame Pretender, and with
Perfons employ’d by him? Is one Article of
thefe Charges made our sgamft me with any

Colour
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Colour of Reafon? Suppofitions without Proof,
Suppofitions difprov’d, and fhewn to be vain,
and unjuft,

If the Proof in thefe Cafes wants Strength, can
the Hearfay of Neywoe {fupply the want of Proof,
.nd render it valid, fince Neyuoe pretends, for
ought that appears, not to have known any tlljng
of me? e only heard Kelly fay fo, and Mr, Kelly
denies it 3 and there is, I think, no Reafon why
fich a dead Tvidence fhould aftect me, or Kelly
himlf, much lefs me thro® him,  Was Neyuoe
alive, and Kelly dead, and incapable of contrndié}-
iz what Neyige faid, 1 believe what :F\rr:j*ffae faid
would not be of any Weight 3 belides, what
Aevioe dead fays, and Kelly now alive denies,
vurht not to have any Loree.

Concerning Flearfuy Lvidence in general, and
concerning the due Regard to ity Thumbly defire
your Lordihips, thata Paflage may be read out
of Sir Febiz Fenwick’s Bill of Artainder. [ The
whole Preamble read, ]

My Lords, I humbly defir'd to have this read,
becaufe I thought it would take away a Dittinc-

tion between Legal and Parliamentary 1ividence ;
that what was not Legal might be Parliamentary,
[ believe here s a Condemnation of lim by Par-
liament 3 therefore, 1 think, the Condemnation

of him naft be by Parliamentary BEvidence, Iris

recited in this A&, as one of the [nducaments that
mov’J the King, Lords, and Commons to pais
that Act, that Sir Yelur Fenceick had contriv’d and
fran’d feveral Papers, &c. only by Heartay.

Shall that be accepted in this Parlament for
Tvidence, which 1s declar’d the only Motive of
attainting 2 Man i another? It 1t was judg’d
hard in Sir Foln Feuzeick’s Cafe to charge a Man
by Hearfay, can the being thus charg’d be any
Proot againft me? Sare the Houfe of Commons
in 906, that brought that in, would have fo
thought, nor would thofe of your Lordfhips con-
fented here, or elfewhere, to have pafs’d it

As for thofe chat did not confent, 1 will ven-
ture to fay, 1 am exceedingly puzzled to know
why they did not oppofe Sir fobau Fenwick, but
Lavour’d his Cafe, and are yer aganft me.  Is
the Guilt objected to me, if prov’d, in any Mea-
fure like lis? Or 1s there any Comparifon be-
tween the Proof againft him and me ¢

As to the Paper and Information given in by
Noynoe, and printed in the Appendix, it is plain
he was drawn 1n to have {worn backward or for-
vard, to have affirm’d or deny’d any thing,  He
knew a certain Lord of the Council, that pave
nme Notice of my being taken up fome Days be-
fore it happen’d. e knew what Ule and Pur-
pole the Protelts of your Lordfhips were chiely
defign’d for and calculated 3 and it appears by
his Paper that was taken in his Pockee after his
Death, that he had undertaken to give a pofi-
tive Account, and defign’d either to afk or re-
ceive fuch a Sum of Money.

“T'is laid he was the late Larl Alaridall’s Bed-
fellow for feveral Months, and had drawn up
Fleads for Memorials to be delivered to the Re-
gent 3 but lie had kept no Copy of thefe Heads,
or foul Draughts which would have fhewn whe-
ther they were given in to promote it, or difco-
ver it in either Cafe the Evidence of being then
employ’d, would have been of Service: but they
have not been able to produce a Line of fuch

Fleads or Memorials, yet the Report of the
Yoru, VI

and others, for 4 T'réafonable Confpiracy:

extorted from hum,
been glad to have had all that ever this Wretch
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Houfe of Comtnons, upon the Bafis of thefe Me-
morials, builds the whole Fabrick. He knew
that I went under the Names of Jones and Zlfing-
ton, and undoubtedly he knew Mr, Dubois - If
the Scheme of writing that Letter myfelf had
been feen, he would have found out a Reafon for
the Correfpondence 5 and 500/, would have made
him affirm, That he carry’d the Letter himfelf,
He knew the Pretender’s particular Opinion of
me, or of any Body clle, and that he rely’d on
Advices from me: How did he know that? He
told him fo.  Who told him? It is not fuppos'd
Mr. Kelly had it from himfelf, bur from Per-
fons ol high Lftate, and that were near the Pre-

tender,

Let me {peak, my Lords, asalways I hope I
fhall, with thar Modefly as becomes Juftice, bue
yet with Freedom, to you.

Hath nothing been open’d to you concerning
this Man’s Charaéter, and his fecret Tranfic-
tions ¢ Is it poflible to believe this Pretender to

Secrecy could have had, or thall he ftill have
any Degree of Werght, thar threw away his Life,
rather than venture to {tand to the Truth of what
he fuid before his Death, and then he could have

been contradiCted, or Pangs of Conlicience mighe

have made htin unfay whae he had fud? Bue a

dead Man can retract nothing 5 wiwt he hath
writ, he hath wrie: The Acculation mutt land

jult as e did, fo far as it concerns himy and we
arce depriv’d of the Advantage, which Truch and

Remorle once extorted, and would have again
However, 1 would have

faid 5 and would hope that by comparing of the
feveral Storwes, which he feveral Times told,
fome Light might have been gain’d, which is
now wanted 3 Paracularly by the Know-
ledge of what he fud freely and voluntarily,
when he was in good humour, and before his
rough Ufage, on his Return from Rome, had
frighted htin 3 but I think we have the Evidence
only of a tew of the laft Days of his Life, all the
preceding Tume 1s blank,  IMe underwent fre-
quent kxamiations, but they were not, it feems
fo maturely weighed and digefted as to be thoughe
worth the committing to writing ¢ but he is gone
to his Place, and hath anfwer’d for what he hath
faid at another Tribunal. I delire not to diflurb
his Afles, further than what is nccedlary for my
Defence,

Your Lord{hips will obferve firft, the Incon-
fitency of fome Part of the Charge.  Secondly,
the Improbability of ir.  The Report takes No-
tice of three feveral Pertods, or Stages of Time,
when, by Confequence of fome Intormations from
the Regent, the Defign did not take Place: The
frit was, during the Lleétion s the fecond was, the
King’s going to Hanever ;3 and the third was, the
breaking up of the Camp. There is not the lewt
Hint as to the lat of thele three Defigns, inanv
of the Papers; tho’ in the Recital of che Bill it 1s
mention’d as the third Pare ot the Plor, and the
mioft deteftable Parc of the Defign, to lay violent
Hands on his Majelty and his Royal Highnes.

There is not the lealt Colour of Proot, as to
the hrlt Parc of the Conlpiracy, which was to
take place at the Eleftion ;s ther only Reaton
for that, 1sfrom a Paflige, where it s faid, hag
the prefent Opportunity is claps’d, that is the
Opportunity of the Election.

4 A
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I fhall recite the Paflage, asit lies in the inter-
cepted Letter, and make fome RefleCtions on 1t :
Notwithftanding the Opportunity is dlaps’d, (lays the
Writer to Fackonr) I agree with you, another may
offcr before the End of the Tear, the not perbaps
cvery Hay o favourable.

The Committee fuppole this Letter to be from
Kelly, and di¢tated by me 5 and they fuppofc the
Words to refer to the time of the Eleétion, and
from thofe Suppofitions infer that I knew fome-
thing of it.  On the contrary, I fhall, on the
two firft Suppofitions fhew the Impoflibiliry of 1t;
if this was a Letter from me, or from any other
Perfon, diftated by me to the Pretender, I mult
write as in Anfwer to fome Letter {ent from
them to me, in repeating the Expreflion 5 and his
Opinion in the Letter muft have been founded on
Intelhgence before receiv’d @ This Inteliigence,
confidering the Diftance between London and
Rowe, mult have been communicated two Montlis,
it not longer, before the Date of this Letter, if
we wo back two Months, and talk of 7he Eletion
buing claps’d, 1t was not begun 5 confequently that
Opportunity n the Letter could not poffibly
mean the Tinic of the Llefiion 5 and 1t fo, it is im-
poflible that it fhould be a Letter to the Preten-
der, that can conlit with the Charee of the Per-
fon’s writing in Apiil 1720.

It it be a Letter writ in good Earneft, it ap-
pears they had given over all Thoughts at that
Time: [agrcewith you, fayshe, ancther mayoficr
before the End of the Year : and yer he finds fome
Words 1n a Letter writ ten Days after, wherein,
under the Name of Joizee, T am made to be deep-
ly concern’d in a Confpiracy,

Flow can this be confiftene, if T writ and di-
rected thae Letter, and was engag’d in the fecond
Part of the Conipiracy.

Both cannot be true, both may be falfe? and I
hope I have fatisfy’d your Lordfhips, thatas I did
not diftate the one, £+ [ was no ways concern’d
m the other.

Can any one believe, that under the fad Cir-
cumttance of bemg afflicted by the Death of my
Wite, I Thould be concern’d in an Affair of this
dangerous Nature? Was that a Tine to provide
for a Stranger ¢ And fora Man, unlefs under the
Power of Prequdice, to believe fuch an Improba-
bility, or that Ihad fuch a Conjeltare? I forbear
former Inftances.

I fhall now confider the Improbability, as well
as Inconfiftency of the Charge broughtagainft me
without politive Proof. You will allow me to
anfwer the Indiétment in the fame Manner as it is
a1d,

Is it probable that if I were engag’d in any fuch
Delign, no Iootfteps thould be feen of any Cor-
refpondence I had with the late Duke of Ormond,
to whom, ofall Perfons abroad, I wasbeft known,
and to whom I had the greateft Regard, and ftill
have all the Regard that is confiftent with my
Duty to my King and Country?

Is 1t probable that I would choole rather to en-
gage in fuch a Dehgn with Mr. Dillon, a Military
Man I never faw, and wich the Earl of Marr,
whom [ never convers’d with except when he was
Secretary of State?

Did I not know, what all the World thinks,
that he had left the Pretender feveral Years, and
had a Penfion abroad ¢ Is this a Seafon for me to

194. Proceedings againft Bifop Atterbury, ¢ G, 1.

enter into Conferences with him about reftoripe
the Pretender s and do this not by Meflages by, b;
Letters, not fent by Meflengers bui by the cops.
mon Polt? That by thus writing to him by ¢,
Poft, 1 fhould advife him after the fime mapge;
to write to me, and by thefe Mans furnifl; Op-
portunities towards detecting the Perfons, and
bringing myfclf mto Danger 2 How doth that
confiit with the Caution and Secrecy which qr
frd to belong to me? Mult not I have been raq,
to have Jud myicelf open In fuch a Manpey?
This 15 an inconfiftent Scheme, the other a bo)y
Aflertion. Is 1t probable, when attending the
fick Bed of my Wife, and cxpeéting her Death,
not datly but hourly, that I thould enter ingo N
ootiations of this kind?

There was no need of cifpatching any of thofis
three Letters, merely to excete miy not writing
The Crreumflances of my Fanuly had been o 1t
hicient Apology, and more e.lc éuaal,

Is it probable, thae when T was carryine on
pubitck Burldings of vartous kinds at L’fﬁ-.rhn:;.:gf;:;-,
and Broml: y, conlulting all the Bouks from the
Weflminfler Foundation, cngacing i oa Corref-
pondence with learned Men, about fetthing an -
portant Pomtof Divinity 5 that at thet vy Time,
J thould he carrying ena Corfpirsey 2 Thofc tht
entertain fuch ’I‘Iu.ughra without Reafon, may alfo
condemn me without Argumery,

Is 1t probatle tiue I fheuld mece, and conful,
i order to carry on and forward this Correfpon-
dence with no Body, and no where?

That I, who ahways [v’d gt home, and except
at Dinner Tine, nover fU2%d cut of my Cle m-
ber 5 recetv’d all Perfons that vifited me, snd was
deny’d to nonc, fhould have an Opportunity to
be lo engag’d? And if I had, that none of my
Domefticks and Friends thould ever obferve any
Appearance of any fuch Thing? No Evidence -
niong my Papers, tho’ they were all feiz’d at both
my Houles, and confining all my Servants, but
one now, for abour 10 or 11 Weeks, fearching
him twice in the Tocer, and fearching myflf,
nothing of Conlequence appears, nor is there any
onediving Witnels that charges me with any thing
that 1s really true,

Is it probable, that I fhould form and direé a
Confpiracy, and carry iton with any Succefs, that
am not ws'd to Arms, which I am no more ac-
quainted wich, than wich the Perfons employ’d on
thole Occafions? My way of Lite hath not led
me to converfe witn fuch Men and fuch Matters,
except on the Occalion of meeting in Parliament;
but 1 a Council of War I never was. Have I
yet in any Inftance of my Life meddled remark-
ably out of my own Sphere, in Afiairs foreign to
my Bufinels or Character ? I might have been
thought to have been too a&tive in my proper Sta-
tion and Bufinefs 5 bue I was never charg’d with
War, nor any ways inform’d in the Art of it.

Is it juft, that Perfons concern’d in the Mi-
litary Way, fhould be punifh’d without uny
Proof?

And muft I, whofe Way of Life is fet at the
areateft Diltance {rom fuch Perfons, and from the
very Sufpicion of being concern’d with them, fuf-
fer all the Pains and Penalties, fhort of Death,
which the Parliament can infli&, for a fuppos’d I
know ot what, and what I don’t to this Day ap-
prehend ¢

Here
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Here isa Plot of a Yearor two ftanding, to fub-
vert the Government with an armed Force, an In-
vafion from Abroad, an Infurrection at Homes
jut when ripe for Executign it is difcover’d: and
"> Months after the Contrivance of this Scheme,
no Confultation appears, no Men correfponding
together, no Provifion of Money, Arms, or Of-
ficers —— not a Man in Arms ~— And yet the
poor Bifhop has done all this,

Layer and Pluntet carry on a Treafonable Cor-
refpondence: They go to Rome and recetve Direc-
tions lrom the Precender himfelf, to promote his
Caufe——-1t does no where appear that the Biihop
has the lealt Share in, or isany way privy to
their Pradlices—And yet the Bifhop has done all,
e is principally concera’d in forming, direfing, and
carrying oir this Deloflable Confriracy.

What could tempt me to ftep thus out of my
Way? Was it Ambition, and a Defire of climbing
inio a higzher Statien in the Church? There isnot
a Man in my Office farther remov’d from this than
[amy I have a hundred Times faid, and {incere-
Iy refolv’d, 1 would have been nothing more than
1 was at a Time when I little thought of being
any thing befores and I could give an Inftance of
this Kind if T thought proper.

Was Money my Awm? T always defpis’d it, too
much perhaps, confidering what occafion I am
now like to have for ic: for out of a poor Bifhop-
rick of 500/ jer duezm, 1 have lnd out no lefs
than T'wo Thoufund Pounds, towards Repairs of
the Church and Epifcopal Palaces nor did [ take
onc Shilling for Dilapidations.  The reft of my
Jittle Income has been fpent as s neceflary, as I
am a Bifhop. Nor do [ repent of thofe Expences
now, (tho’ fince my long Confinement I have not
receiv’d the leaft Pare of the Income in my Dean-
cry) not doubting in the leaft, but that God who
hath liberally provided for me hitherto, will ftill
do it, and on his good Providence I fecurely
rely.

Was I influenc’d by any Dillike of the Efta-
blifl’d Religion, and fecretly inclin’d towards a
Church of greater Pomp and Power? Thave, my
Lords, ever fince T knew what Popery was, op-
pos’d 1t; and the better I knew it, the more ]
chflik’d i,

I begun my Study in Divinity, when the Popifh
Controver{y grew hot about that immortal Book
of Tdlotfoir’s, when he undertook the Defence of
the Proteftant Caufe in general ; and as fuch I
clteern’d him above all.

You will pardon me, my Lords, if 1 mention
one thing.

Thirty Years ago, I writ in Delence of Martin
Lutber, and have preach’d, and writ to that Pur-
pofc from my Infancy; and whatever happens to
me, 1 will fuller any thing, and will, by God’s
Grace, burnat the Stake, rather than depart from
any material Point of the Proteftant Religion, as
prote(s’d in the Church of England,

Once more: Can [ be fuppos'd to favour Arbi-
trary Power ? The whole Tenor of my Life hath
been otherwife: I was always a Friend of the li-
berty of the Subject, and to the beft of my Power
conftantly muaintain’d it: I may have been
thought miflaken in the Meafures I took to fup-
port it.

It matters not by what Party I was called, fo
my Actions are uniform.

Toreturn to the Point: The Charge brought
agamnft me in the Manner it is brought, is impro-

and others, ﬁr 2 'Treafonable C‘onfpiraéf}f,
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bable: 1f I could be guilty of it, I muft haveaed
under a Spirit of Infatuation; yer I have never
been thoughtan Idiot or 1 Madman.

My Lords, as to the Pains and Penalties con-
tained in this Bill, they are great and grievous,
beyond Example in their Nature and Dire@ion.,

L am here, my Lords, and have been expeing
an immedate Trial. [ have, my Lords, declin’d
no Impeachment. The Correlpondence with
the Earl of Clarendoir was made Tieafon, but with
me it s only Lelony. He was allow’d the Con-
verfation of his Children, by the exprefs Words
of the A&: Minc are not fo much as to write, fo
as to be fent to me.

What ts moft particular in my Cafe I will repeat
diftinctly, that my Reverend Brethren may hear
it.  Iam render’d incapable of uling or exercifing
any Oflice, Function, Authority, or Power He-
clefiaftical, not only in his Majetty’s Dominions,
but any where elfe.  Very hard ! That fuch Spi-
ritual Power as 1s not deriv’d from Men, but God
himfelf, fhould be taken from niel

And T'am not only deprived of all Offices, Digni-
ties, and Benefices Ecclefiaflical, and tor ever banifi’d
the Realn, but likewife precluded from the Benefit
of Royal Clemency, and made utterly incapableof any
Pardon by bis Majefty, bis Heirs and Succeffors.

My Lords, I infift on my lnnocence, thatTam
not guilty s and if Iam not prov’d fo, your Lord-
fhips will thus judges; if otherwife, I perfuade
myf{elf I fhall find {ome Degree of Mercy.

You will not ftrtp a Man of his Subftance, and
then {end him where he cannot fublilt; you will
not {end him among Strangers, and then hinder
others from performing Humanity to him ;3 you
will not give hum lefs time to order his Affairs and
depart the Kingdom, than the Bill hath taken in
pafling thro’ both Houles. |

The Great Man, I laft mention’d, carry’d a
areat Fortune with him into foreign Parts, and
had the languages; was well acquainted abroad:
The Reverfe of all this 1s my Cafes I indeed am
Jike him in nothing but his Innocency, and his
Puntfhment. Itisin no Man’s Power to make us
differ in the one, but itis in your Lordfhips Pow-
er to make us differ widely in che other, and I
hope your Lordfhips will do it.

But to fum up the Arguments: It hath been fre-
quently obferv’d, that the higher the Crimes are,
the fuller the Proofs ought to be. IHere is a
Charge of High-Treafon brought againft me,
with no Evidence arall,

My Lords, pardon me, what is not Evidence
at Law, can never be made fo by any Power on
ILarth: for the Law that requir’d the Evidence,
is as much the Law of the Land, as that which
declares the Crime.

It is equally unjuft to declare any Proof legal,
becaufe of my Profecution: As extraordinary
would it be, to declare the Acts themlielves, ex
poft fatlo.

Never was there a Charge of fo high a Nature,
and fo weakly provid.

A Perfon dead, fo that there 1s not an Oppot-
tunity to falfify him by contradiCting him, a
Charge not {upported by any one Lvidence, nor
by any one Proof of any Thing that hath been
writ or receiv’d by me, nor even by any one cri-
minal Word prov’d to have been {poken by me:
but by intercepted Letters and Correfpondence;
in which appears not the leaft Certainty.

Some
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Some of thofe lecters, fhown to Perfons, with a
Defign to falten fomething on them; others writ
in Cyphers, and fiCtitious Names, throwing out
dark and abftrufe Hints of what Perfons went by
thofe Names, fometimes true and fometimes
doubtful, and often talfe, who continue all the
while ftrangers to the whole Tranfaétion, and
never make the Difcovery, till they feel and find
it advancing itfelf towards them: My Lords,
this is my Cafe, in fhort,

I have a hard Tafk to prove my Innocency:
Shall T ftand convicted before your Lordfhips on
{fuch an Lvidence as this? The Hearfay of an
Flearfay 5 a Party dead, and thatdeny’d what he
faid 3 by flrange and obfcure Paflages, and fictiti-
ous Names in Jetters, by the Conjeture of Decy-
pherers, without any Opportunity given me of
examining and looking into the Decyphering 5 by
the Depolitions of Poit-Office Clerks about the
Similitude of Hands ; their Depofitions made at
diftant T'imes, and without comparing any onc
of the Originals, by a {trange Interpretation of
them: for nothing more, I am periuaded, can
be made of the Arguments, than what s call'd
the intercepted Correfpondence.

Shall 1, my Lords, be depriv’d of all that is
dear to me, and in the Circomitances I am i,
fearce able to bear up, and by fuch an Evidence
as would not be adinitted in any other Caufe or
any other Court'; and would hardly afiect a Jew
in the Inquilicion of Spatin?

And fhall it be received againtt a Bifhop of this
Church, and a Member of this Houle? God for-
bid.  Give me Jeave to make mention of a Text
in Holy Writ: Aeainft an Elder ieccive not ain idocn-
Jation, but before two er three IWitncffes, It 1s not
faid, Condemn him not upon an Accufation, &v.
but receive it not: 1 am fomething more than an
Elder 3 and fhall an Accufation againlt me be
countenanced, without any one Inftance of Proot

to fupport it?
This 1s not directly Matter of Leclefiaftical

Conftitution : There you read, one Witnets fhould
not rife up againft an Llders but here, at the
Mouth of two Wineffes, or three Wirnelles,
fhall the Matter be cftablifi’d: And as this Rule
was tranflated into the State of the Church, Peo-
ple always thought fit to allow it

Shall T be the firft Bithop in this Church, con-
demn’d upon Conjeture, on fictitious Names and
obfcure Paflages in letters, inflead of two or three
Witnelfes?

Will not others endeavour to make the fame
Precedent, and defive the fame Influence of 1t to
fucceeding Ages; and even concur in fuch an Act,
in order to render me incapable of ufing or ex-
crcifing any Power or Authority, &r. Is this
good Divinity, or good Policy?

As to the Juitice of the Legiflature, 1n fome
Refpects it hath a greater Power than the Sove-
reinn Legiflator of the Univerfe: For he can
do nothing unjult. Buc tho’ there are no Limits
to be fet to a Parliament, yet they are generally
thought to reftrain themfelves, to guide their
Proceedings in Criminal Cafes, according to the
known Law,

The Parliament may order a Criminal to be tor-
tur’d : Who can fay they cannot? But they never
did, nornever will, I hope ; becaule Torture, tho’
ufed in other Countrics, is not known here,

Is it not torturing, to infliét Pains and Penaltics

on Perfons only fufpedted of Guilt, not plainly
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prov’d guilty? Ttis not much unlikeit, The Pyy.
liament may, 1f they pleafe, as well upon Bills of
perpetual Imprifonment, as upon Bills of perp.
il Exile, referve to the Crown a Power to deger-
mine the one as well as the other. They have
referv’d it in the former Cafe, but have not re.
ferv’d 1t here in the other.  The Law knows po-
thing of {uch abfolute perpetual Imprifonments,

The Parliament may, i Iike manner condemp
a Man ona Charge of Accumulated and Conftrye.
uve Treafon, They did o in the Cafe of the
great Lord Strafford, and that by Accumulated
and Conftructive PProof of fuch Treafon; that s,
by Proofs fo interpreted, as pliinly to conimy.
nicate Light and Strength to each other, and
fo to have all the Force withour the Furnmliry
of Evidence, Was fuch proof ever admicted
by any one to deprive lis Fellow-Subjeé of his
Fortune, of Ins Littare, his Friends, and Country,
and fend him 1o his old Age, without l_,:mgu;igc
or Hope, without Lmployment to ger the Neeef
fartes of life, to ftarve? T fay again, God for-
bid.

My Ruin is not of that Moment to any Num-
ber of Men, to make it worth their while to vig-
late, or cven to leem 1o violite the Conflitution
mn any Degree, wiich they ought to preferve a-
catnft any Areempts whattoever,

But where once fuch extraordinary Steps as thefe
arc taken, and we depaie from the fised Rules ond
Forms of Juttice, to try untrodden paths, no
Man knows where this {hall flop.

Tho’ I am worthy of no regard, tho’ whatfoe.
ver is done to me may, for that Realon, be fook’d
upon to be julls yer your Lordthips will have
fome regard to your own lalting Latereft, and that
of Polterity,

This is a proceeding with which the Confti-
tution is not acquainted 5 which, under the pre-
tence of fupporting 1t, will at luft eflectually de-
ftroy it.

For God’s fake liy afide thefe extraordinary
proceecings; {ct not up thefe new and dangerous
precedents 5 I, for my part, wiil voluntarily and
chearfully go inte perpetual Banithment, and
pleafe myfelf that T am, 1 fome mealure, the
Occafion of purting a Stop to fuch precedents,
and doing fome Goed to my Country, and wilf
live, where-ever [am, praymg for its profperity;
and do, with the Word of [Father Paul to the
State of Feitee, Loy Lfto jeipetno : It is not my
departing from it I am concern’d for s et me de-
part, and let my Country be fix’d upon the 1m-
novable Foundation of Law and Jultice, and
ftand for ever.

[ have, my Lords, taken up much of your Lord.
thips Time, yet Imufl beg your Attention a lit.
tle longer,

Some part of my Charge hath been difproved
by dircct and full Evidence, particularly that of
writing the letters of the 2oth of April, or that
I knew who wrote them ; which I viterly deny
that I ever did, or as yet do know.  Other parcs
of the Charge there are, whichare not capable of
fuch Difproof, nor indeced require it there I reft.
But my Lords, there is a Way allow’d of vindi-
cating myfelf, it is generally Negative; that
15, by protefting and declaring my Innocence ta
your Lordfhips, in the moflt dchiberate, ferioys,
and {olemn Manner ; and appealing to God, the
Searcher of Hearts, as to the Truth of what I
fay, as I do it in what follows, Tam charg’d in

the
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the Report with directing a Correfpondence to
Mr. Kellys but I folemnly deny that I ever, di-
reCtly or indirectly, fawa fingle Line of any of
cheir Letters, till I met with them in Print.
Nor was the Contents of any of them communt-
cated to me. I doin the next place deny, that I
was ever privy to any Memorial to be drawn up
to be deliver’d to the Regent, Nor was I ever
acquainted with any Attempt to be made on the
King’s going to Hanover, or at the Time of the
Election, Nor did I hear the lealt Rumour of a
Plot to take place after the breaking up of the
Camp, till fome Time after Mr. Layer’s Commit-
ment. I do with the fame Solemnity declare,
that I never collefted, remutted, receiv’d, or
afl’d any Money of any Man, to facilitate thefe
Defigns 3 nor was Iever acquainted with, or had
any Remittances whatfoever, from any of thofe
Perfons, I never drew any Declaration, Minutes,
or Paper in the Name of the Pretender, as is
exprefly charg’d upon me.  And I never knew
of any Commiflion 1ffu’d, Preparation of Arms,
Officers, or Soldiers, or the Methods taken to
procure any, in order to raife an Infurrection in
thefe Kingdoms,  All this I declare to be true,
and will fo declare to the laft Gafp of my Breath.

And I am fure, the further your Lordfhips
examine into this Affair, the more you will be
convinc’d of my Innocency. Thele contain all
the Capital Articles of which I am accufed, in the
Report of the Houfe of Commons.

Had the Charge been as fully prov’d as afcer-
tain’d, it had been vain to make Proteltations of
my Innocency, tho’ never {o folemn.

But as the Charge is only {upported by the
flighteft Probabilities, and which cannot be dif-
prov’d in any Inftance, without proving a Nega-
tive, allow the folemn Affeverations of a Man
in behalf of his own Innocence to have their due
Weight, and I afk no more, than that they may
have as much Influence with your Lordfhips as
they have Truth.

If on any Account there fhall ftill be thought
by your Lordfhips to be any feceming Strength in
the Proofsagain{t me: Ifby your Lordfhips Judg-
ments, {pringing from unknown Motives, I fhall
be thought to be guilty ; if for any Reafons, or
Neceflity of State, of the Wifdom and Juftice of
which I am no competent Judge ; if your Lord-
fhips fhall proceed to pafs this Bill againft me,
God’s Will be done: Naked came 1 out of my Mos-
ther's IWomb, and Naked fhall I returiny and whether
he gives or takes away, bleffed be the Name of the Lord.

May 13. was appointed for the Reply of the
Counfel for the Bill, who were Mr. Reeyz, and
Mr. Wearg, Mr. Reeve fpake as follows.

May it pleafe your Lordfbips,

O permit me to ofter fomething, by way of

Reply to the Arguments that have been

111_:1de ufe of, and the Evidence that hach been
given, in Behalt of the Bifhop of Rochefter,

My Lords, T fhall not trouble your Lordfhips
with cntring far into the Arguments fo much
infilted on by the other Side, concerning the
Power of the Parliament to pafs Bills of At-
tainder,

They have been fpoken of by the Counfel of
the_ other Side, as inconfiftent with our Confti-
tution 5 Bills of Pains and Penalties, and Bills of

Attainder, have been treated by them as un-
Vou, Vi,
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known to our Conftitution, unlefs in a few In-
{tances, which afterwards -have been condemned.

And yet they have mentioned the Cafe of Sir
Jobn Fenwick, which is a Precedent of a Perfon
attainted without legal Evidence, tho’ he were
forth-coming and amefbable to Juftice, and his
Attatnder remains {till unreverfed, And as to
Bills of Pains and Penaltics, they thould, before
they mnveigh’d fo much againft them, have confi-
der’d, that two fuch Bills have now already paf-
fed your Lordfhips Houfe 5 and the Bills againft
Counter, Bernardi, and others, and againft the late
South-Sea Diretors, are Precedents of Bills of
this Kind.

They have mention’d many Inftances, where
Perfons have been profecuted according to the
known Rules of Law, and the Parliament did not
think fit to interpofe. And doubtlefs, my Lords,
generally fpeaking, where Evidence is to be had
and to be produced, and the Perfons are forth-
coming, 1t 15 right to proceed according to the
known Rules of Law, in the ordinary Courts of
Juftice.

But where Confpirators are carrying on their
Defigns with Art, and contriving to fhelter them-
{elves from thofe known Rules of Law ; we ap-
prehend, my Lords, the ordinary Profecutions at
Law will be no Argument againit the Legifla-
ture’s making ufe of their Authority, when the
Circumftances of the Cafe, the Prefervation of the
publick Peace, and the Safety of the Conftitution
require 1t. ‘

But I beg lcave to mention one Inftance, in
which they are miftaken : They have faid, thac
in the Cafe of the Regicides (that horrid and de-
teftable T'reafon!) they were all profecuted ac-
cording to the ordinary Courfe of Law! but if
they had look’d into the Aéts of Parliament, they
would have found, that fome of them were pu-
nifh’d by Bills of Painsand Penalties.  The Lord
Moiforr and others, who fat as Judges in the pre-
tended High Court of Juftice, were referv’d by
two Acts of arliament that paly’d, to have Pains
and Penalties inflited upon them s and tho’ there
was Lvidence in that Cale to have attainted them
according to the ordinary Courfe of Law, the
Parhament did proceed to punifh them by Pains
and Penalties, and they were not try’d according
to the ordinary Courfe of Law,

This I beg leave to obferve to your Lordfhips,
in relation to the Power and Ufage of Parliaments,
in pafling Bills of this Kind.

My Lords, in the next place I beg leave to
take Notice, that the Obfervations that have
been miade, and the Evidence that hath been
given by them, as to Falts mention’d in the Re-
port and Appendix, concerning which we have
given no Evidence at all, ought to be laid out of
this Cafe, as foreign to the Matter before your
Lordfhips. The Matters we have given n Evi.
dence, it was proper for them to anfwers; but
they have gone mto the Report and Appendie, n
order to difprove Facts mention’d there; tho’ we
gave no Evidence concerning them 3 and we hum-
bly apprehend, it is not neceffary for usto follow
them as to thofe Fadts; for if we mamntain the
Charge we have given, it doth not concern us to
make good every Article in the Reporf and Ap-
peidix, relating to this Reverend Prelate now be.
fore your Lordfhips.

My Lords, we muft admit the Evidence pro-
duced to charge the Reverend Pyelate ar your
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Lordfhips Bar, 15 not all of it Ewvidence ftri{tly
legal again{t him, it he was to l?e t!'y’d accoydlng
to the ordinary Courfe of Jultice in Wefiminfler-
Hall. But, my Lords, we humbly apprehend
you are not tied to the Rules of W eftminfler-Hall ;
for if your Lordfhips are fatisfied that the Facts
proved, laying them all together, do conclude
the Reverend Prelate at the Bar guilty, notwith-
{tanding they do not amount to Lividence accord-
ing to the ordinary Rules of Weffmnfler- Hall,
your Lordfhips will be of Opinion, that it is fit
he fhould be punifh’d. ‘

My Lords, the Evidence that hath been given
by us, as to Faéts committed by the Bithop of
Rocbefler, hath been chiefly from three Letters,
dated the 20th of Aprif, 1722 5 each of thefe was
written in the Hand of Mr, Ke/’y, and dictated by
my Lord Bithop of Rochefler. |

My Lords, thefe Letters are writ, {fome Part
in Cyphers, and fome Part nots they are ign'd
by the Names of 7. Foues, 7. lllington, and the Fi-
aures 1378, My Lords, if thefe three Letters
aie proved, to your Lordfhips Satisfaction, to be
the Letters of my Lord Bifhop of Rochefter, we
humbiy apprehend they do prove all the Allega-
tions in the Bill, which my Lord Bifhop of Ko-
chofier hath been pleafed to call upon us to ﬂn::w
that he hath been guilty of. They do contain,
as we fay, and as plainly appears from the Let-
ters themielves, Matters relating to confulting
and confpiring to invite a foreign Force mto
this Kingdom for an Invafion, and to promote an
Infurrection.  And if the Name of Factfon 1s the
Name by which the Pretender is fignified, that
Letter will prove the other Part of the Bill, that
the Bifhop of Rochefler hath held Correfpondence
with the Pretender himfelf,

My Lords, I beg leave to obferve upon the
Word Fackon: It hath been infifted upon, that
tho” it 1s contain’d in Plunker’s Cypher, yet Fack-
Jonr may fignify in Mr. Plunkef’s Cypher one thing,
and in thefe Letters another 5 and thefe Letters
are contrived in Figures, and not thofe Cant
Words and Names, as in Mr. Pluunket’s 3 but fo
far they go, to admit that in Plunke’s Cypher
the Name ot fackfon ftands for the Pretender.

My Lord Bifhop of Rochefter was plealed to
oblerve, that in all the Correfpondence between
Mr. Kelly and the Perfons with whom he corre-
fponded abroad, there is no Name contain’d in
Mr, Plunfct’s Cypher, which Kelly hath made ufe
of in any of his Letters, but this.

My L.ords, 1t appears to your Lordfhips, that
i thic Correfpondence between Mr. Kelly and the
Perfons abroad, feveral other Names, mention’d
w Linntet’s Cypher, have been ufed : and it is
not material, whether thefe Names are contain’d
in the Letters writ by Kelly himfelf, or in thofe
of his Correfpondents writing to him, When
his Correfpondents write to himy, in anfwer to his
Letters, they ufe feveral other of the Names
which are contain’d in Plunket’s Cypher 5 which,
my Lords, we humbly apprehend is the fame
Thing as to this Purpofe, as if they were ufed in
Mr, Kelly’s Letters; for he muft be prefumed to
know the Meaning of thofe fictitious Names,
when they are contain’d in Letters that come in
anlwer to Letters from him, in the Correfpon-
dence which he carries on 3 and we humbly ap-
prehend, my Lords, that is as ftrong an Fvi-
dence, as if they had been contatn’d in the IL.et-
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I beg leave to take Notice of feveral Names that
are in Mr. Plunket’s Cypher, and ufed by Mr.,
Kelly’s Correfpondents, in their Letters to him,

There 15 the Name of Xolaizd, which ftands for
Wegan 5 the Name of Lane, which ftands for
Lord Marr; the Name of Cane, which ftands for
Dillon 5 and the Name of Howell, for Glafeock.
My Lords, all thefe Names are in Mr. Plunter's
Cypher, and made ufe of in the Letters that
pafs’d between Mr. XKelly and his Correfpon-
dents.

My Lords, T fhall beg leave to fubmit it to
your Lordfhips, when, among Perfonsconcerned
In carrying on the fame Confpiracy, Cyphers arc
made ufe of, and in the Cyphers of fome of the
Confpirators, the Names comprized in Leteers
writ by others of the Confpirators are contain’d,
whether it is not a reafonable Evidence, that
thofe fictitious Names contain’d in the Cyphers of
one of the Confpirators, and made ufe of in the
Letters of the other, fignify the fame Perfons ;
unlefs there is fomething to diltinguith the Cate,
and fhew that the fame Names are made ufe of to
denote feveral Perfons,

My Lords, we humbly fubmi it to your Lord.
fhips, that it is plain from the Evidence we have
given, that thele three Letters are writ by the
fame Hand ; and by the Circumftances in the
Letters, they appear to be diftated by one and
the very fame Perfon. Therefore, my Lords,
the Enquiry will be, who is the Perfon defcribed
by the Names of 7. Jones, T. Hlingten, and the
Figures 1378 for if we have proved the Bifhop
of Recheflei to be denoted in this Correfpondence
by the Names of Fones and Mlinzton, and thar chefe
Letters were written by Kelly, and diGated by
Jones and Hlington, then the Bifhop of Rochefter
1s the Perfon by whom thefe Letters were dic-
tated.

This will appear to your Lordfhips from other
Falts contained in Letters intercepted in this
Correfpondence 5 Facts that, all of them toge-
ther, can relate to no Perfon but the Bithop of
Rochefter,

The Circumftances of the Bifhop and his
Family, are exal@lly defcribed in the three Let-
ters of the 20th of April; and thofe Circum-
ftances plainly fhew, that all the three Letters
were diCtated by the fame Perfon, and that the
Figures 1278 denote the fame Perfon that Fones
and Hlington do.

My Lords, there are feveral other Fadts con-
tain’d in the intercepted Letters, that denote
Jones and Hlington to be the Bithop of Rachefler.
One of them is, the Fa@ relating to a Dog fent
over to Mr. Aelly, which appears, by the Evi-
dence given, to have been defign’d for the Bifhop
of Rochefter : Therefore in the Letter mark’d £, g2,
(that is, a Letter to Mr., Kelly by the Name of Hat-
Sield, and dire@ed to Mr, Hatfeld, under Mr.
Antbony Sannders’s Cover, which is one of the
Perfons deferib’d in the Litt of Dire&ions taken
in Aclly’s Pocket-Book) the Letter mentions fhe
{itle Dog was fent ten Days ago, and order’d to be
deliver’d fo you, &c.---My Lords, afterwards Mr.
Relly by a Letter dated the goth of April, 1722,
£.35. (it 1s a Letter from J. H, one of Mr. Kelly's
Names to Flowe!!, and which have been proved
to be Mr, Kelly’s Hand-writing) fays, I received
the Prefeit feirt by the young Lady, but in fuch a bad
Condition, that I am afraid be never will do well 5

ters writ by Aelly himfelf, Therefore, my Lords, for be bad Leg broken in ki Journey, which is fiill
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very bad with bim 3 bowever, I will take all the
Care imaginable of bim, and inform Mr. Jones foon
of it, to whom, I know, any thing from that Quar-
ter will be very acccptable.

My Lords, it appears by this Letter of Mr.
Kelly's, that this Dog, that 1s there mention’d,
was not a Dog for Mr. Relly himfelf, but for Mr.
“fones; a Dog for a Perfon denoted and under-
ftood by the fictitious Name of Fones : So that if
the Evidence that hath been given of this Dog
being defign’d for the Bithop of Rochefler, is true;
then it follows that Mr. Fones, mention’d in this
Letter of Kelly’s, denotes the Bifhop of Rochafter.

There is another Letter relating to this Dog,
E. 42 there is mention’d the Concern Mrs, Zing-
son was in for poor Harlequin 3 Mys. lllington s
in great Trivulation for poor Harlequin, whoisin a
bad IVay, baving flipped bis Leg again before it was
thoroughly well, however his Obligations to the Lady
are as great as if be had come fafe, which be defires
yout to let ber know.

My Lords, this fhews that Yones and lllington
are the fame Perfons, It appears by the former
letter, that the Prefent was for Mr. Fones, and
he fhould foon know of 1t 5 this letter fays, that
Mprs. ington #s in great Tribulation, &c. However
his Obligations lo the laay are as great, &c. Tho’ in
the firft Part of the letter 1t 1s Mrs, Mington, in
the latter Part it is HIS Obligations 1o the Lady are
as great as if be bad come fafe, which HE defires you
to let her knowo. That fhews, that the Perfon in the
former letter, defcribed by the Name of Fowes,
15 In this letter defcribed by Hlingion, and confe-
quently Foues and Ilington are the fame Perfon,

My Lords, the next Circum{tance obfervabla
in thefe letters, the intercepted Corre{pondence
between Mr, Kelly and his Friends abroad, is the
letter dated the goth of April 1722, E. 35, which
fays, Mprs. Jones died laft IWeek, and when the Days
of Mourning arc over, he will, I hope, be fit for
Bufiiefs.

My Lords, i1t hath been given in Evidence,
that the Bithop’s Lady, his own Witneffes as well
as ours, have given an Account, that the Bifhop’s
Lady died the 26th of Apri/: This letter is da-
ted the goth of the fame April, confequently this
fuits exaétly with the Bifhop’s Circumftances as to
his Lady being dead.

My Lords, that Jounes and Hlington are the fame,
appears likewife by the Anfwer given to this let-

er, dated the 20th of May, 1722, E. 43, which
{ays, Mrs. Chivers gives yeu ber kind Service, and

prays You will condole in bis Name on the Death of

Mrs. Mlington, My Lords, this letter is in an-
fwer to that of the qoth of April, for it begins,
Yours of the 30th of April, wwhich fhould have come
by laft Poft, is come 1o bandy and this letter con-
doles on the Death of Mrs, #ington, whereas the
letter of the goth of April gave an Account that
Mrs, Fones was dead.  So that Fowes and Wing-
ion appear by thefe letters to denote the fame
Perfon.

~ My Lords, thefe are letters writ by Corre-
ipondents, concern’d, one with another, in car-
rying on this Confpiracy. It hath been objet-
cd, on the behalf of my Lord Bifhop of Rochef-
fer, that he 15 not concern’d in writing of thele
letters, nor did any of them come to his Hands,
nor were they writ by his Directions, but that

they pafled between Mr, Kelly and his Correfpon-
dents abroad.
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Your Lordfhips, we hope, will be of Opinior,
in a Corre{pondence of this Nature, (unlefs they
fhew fomething to induce your Lordfhips to be-
lieve, that there hath been a malicious Defign in
the Parties between whom thefe letters pafs'd,
to denote the Bifhop of Rockeffer, in order to
charge him) that thefe are Iaéts, which amount to
a certatn Proof who the Perfon is, that ufed wo
o by the Names of Feones and Wington. -

Your Lordfhips obferve how the Matter ftands
M. fones and Hiiugten 1s a Perfon deferibed, by the
Letters of the 20th of dpril, to be in great Pain
himfelf, to be 1n melancholy Circumftances in o-
ther Refpects : Ileappearsby the Evidence at thae
‘Time to have been ill of the Gout, his lady ap-
pears to have been 11, and dying 3 Mrs. Fones and
Mr. Illmgton 1s 2 Perfon to whom a Dog was fent,
and itappears by the [vidence, that this Dog was
defign’d for the Bithop of Rochefler.  Mrs, Fones,
in one letter ’tis fud, died laft Week s and in
another letter they condole the Death of Mrs,
Himgton: and 1t appears the Bifhop’s Lady died
the Week before the goth of April,

My Lords, there are other Circomftances,
which I fhould mention, n relation to the Times
when the Bifhop was in Lozdon, and when in the
Country 5 which, we apprehend, 1s an additional
Proof who was meant by the Names of Fones
and Mlington, Therefore in Letter E, 41, a.
Kelly fays, Mpr. Wlington is now ia Town, and pre-
fents bis kind Service to you s be is glad to hear you
recetved bis Letters by Crow, and <wifbes bis next
may be more to your Satisfactica.

This letter is dated the 7th of May; there it
is faid, Mr. Jones is now in Town: It appears,
by the Examination of /7esd the Coachman, that
on the 7th of Aday my Lord Bithop of RochoFer
was m Town,

There is another letter dated the 7th of Alay
1722, direlted to Mulgrave, E. 42, which 1 beg
leave to make fome Obfervations on, There 1t
is faid, I bad the Favour of yours, which I commu-
nicated to Myr. Jones, who is come to Tewen ouly for
a Day.

My Lords, this letter thews, that the Perfon
denoted by the Name of Fomes was come to
Town, But they objedt, that this letter cannot
be apply’d to denote the Bifhop of Rochefler, be-
canfe it appears by the Depofition of //ed, that
the Bithop of Racheffer ftaid in Town till the 1oth
of May ; fo confequently he did not come to
Town only for a Day, and confequently can’t be
the Perfon meant in that letter.

My Lords, as to that it appears, that the [act
concerning Mr, Yones, applying it to the Bifhop of
Rochefter, of his being come to Town, is trues

‘as to the Bifhop’s being come to Town eily for a

Day, that is not Matter of Fadt, but of the Appre-
henfion of the Writer : He apprehended he was
only come to Town for a Day, -but he might be
miftaken in thar; but the Fadt of his being come
to Town is true, the Apprehenfion of the Wrirer
that he -came only for a Day, 15 falle.  But we
muft {fubmit it to your Lordfhips; the Apprehen-
fion of the Writer is not fufficient to avoid the
Truth of the Fat contain’d in that letter, when
we have proved that my Lord Bithop of Rechefer
wis in Town on the Day when Mr. Foies 15 men-

tion’d to have been in Town in that fetter,
Another letter dated Thurfday the 10th of
May 1722, E. 44. fays, Iliington 15 gone to 150
Couniry 3
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Country, and fent me IVord he would be in Town on
Tuefday Night, when be hath defired to fee me at
a particular Hour, by which I conclude it may be
about Bufinefs; and the Tuwefday following that
Thurfday happen’d to be the 15th of May. An-
other letcer £, 45, dated the 14th of May,
1722, {ays, Mr. Jones is ffill in the Country, but be
bath fent me TFord be will be in Towi to-morrow.
My Lords, upon the Examination of the Coach-
man #od, 1t doth appear, that the Bithop of Ro-
chafler was out of Town the 10th of May, out of
Town the 1.4th of Alay, but that he came toTown
the 15th of Aday, which is the Day mention’d in
thofe lerters that he had promifed to come to
Town : So that here are aduJitional Circuml{tances,
all agrecing to prove that the Bithop of Rochefter
was denoted by the Names of Jones and Mling-
153, My Lords, we mufl fubmie it, that this is
not probable conjectural Jividence only, as has
been objected,

Thele letters contain Faéts, and the Confe-
quence from them 1s, that Fones and Hington is
the Bithop of Rechefter, in whom all thefe Facts
acgree, 1t 1s almolt morally impoffible, that all
thefe Iacts fhould agree in the Cale ot any other

Perfon, as they do in the Cale of the Bithop of

Hﬁd)rﬂei‘.

It has been argued, as to the letters of the
ooth of Aprily Was he the only Perfon that was
in Pain and melancholy Circumf{tances at that
Tmes A great many might be fo. They go
thro’ the Particulars of his being 1 Town and 1n
the Country 5 a great many Perlons might be in
T'own and in the Country on thole Days befides
him. It 15 true, 1t might be fo.  Was there no
body whofe lady died the Week before the 30th
of Aprily but the Bifhop of Rochefler 2 Certain-
ly, there are a2 great many to whom that Circum-
{tance may be applicd.  But, my Lords, taking
the Circumnltances together, they cannot aff of
them concur 1n the Cale of any other Perfon, as
they do i the Cafe of my Lord Bifhop of Ro-
chesler,

[t may not be improper here to take Notice of
fome other of the ntercepted letters, that have
been given in Evidence to your Lordfhips, which
mention the Names of Fones and Wington.

In Mr. Aelly’s lewters, giving an Account of
his being taken up, and his Examination before
the Council, he takes Notice of his being exa-
mined concerning the Perfons that were meant by
feveral fitiious Names, and, among the reft,
Jones and Hlington, who, he fays, are chiefly flruck
af.  This 1s to give an Intimation to his Corre-
Ipondents abroad, that there had been a Difcovery,
that the fictitious Names, concerning which he
had been examined, were made ufe of in their
Correfpondence,

My Lords, he comes afterwards and writes a
letter, after fuch Time as he was baild (he was
taken the 1gth of May, and bail’d the 7th of
Jure) wherein he fays, i is abfolutely neceffary now,
that there fonld be a new Book of Accounts fays
he, they must ufe no more their prefent Book of Ac-
connts, fnce thofe, who bave got Part, may have
got the 1 hole,

My Lords, we humbly fubmit it, that he ha-
ving given an Account of his being examined
concerning thofe feveral fictitious Names, after
when he comes and fays it is abfolutely ncceffary
to-have a new Book of Accounts, it is a plain
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owning of Kelly by this letter, that the Names
enquired after were the Names made ule of in the
Correfpondence, and therefore he fays, it is pe-
ceffary to have a new Book of Accounts; thar s,
other Cyphers and fictitious Names, by which to
carry on their Correfpondence: He owns they
have got Part, and fears they may have got the
Whole,

From that Time the Names of Fonesand Illiyo.
ton are no more met with in the Correfpondence
that follows. We have gone no farther in ouy
Evidence to fix any other Names to mean the Bi-
fhop of RacheSicr, but only the Names of Fone;
and ington, But there are other Names, which,
in the Letters that follow, probably are defign’d
to mean the Bifhop of Rochesier; but they wili
be out of the Cale, becaufe we have given no
Evidence concerning them: and the plain Rea-
fon why Fones and flinglon are not made ufe of
any longer, is, becaufe it appears on the Exami-
nation of Mr, Kelly, that thofe Names were men-
tioned : therefore they were afraid, by making ufe
of thofe Names, the Correfpondence mighe be
difcover’d, and it might prejudice the Perfons who
went by rhofe fictitious Names.

My Lords, this is the Subftance of che leteers,
writ to and from Mr, Aelly and his Correfpondents,
concerning the Perfon that goes by the Names of
Sones and Liltigton,

Tho’ my Lord Bifhop of Rochester infifts, that
he 1s not proved to be the Perfon concern’d in
writing thefe letters, and that he had no Notice
of them, and therefore they ought not to be
Jook’d upon as Evidence againit him ; my Lords,
we {ubmit it to your Lordfhips, in a Correfpon-
dence of this Nature, when we purfue Faéts and
Circumftances that are ftated and arife from the
intercepted letters, which when they come to be
apply’d together, are a pliin Indication of the
Perfon that is meant by them; when thefe Cir-
cumftances and Faéts can fit none but the Bithop
of Rochefter 5 we hope, tho’ it is not legal Evi-
dence m WWeffmiufler-Hall, yet 1t is fausfactory
Evidence to induce your Lordfhips to believe and
be convinced, that no Perfon can be denoted by
thefe Names but the Bifhop of Rocheier.

My Lords, this 1s a Matter that the Bithop of
Rocheiter could not, with all his Care, be aware
of 3 he takes Care that the letters of the 20th of
April are in Cyphers, and not writ with his own
Hand; fAétitious Names are made ufe of, and he
thinks he fhall be fheltered by this Means from
being found out to be the Perfon. The other
Facts could not be {uppofed would come out tc
explain the Perfon.

But, my Lords, very often there is a Provi-
dence in detecting Things of this Nature ; and
where the greatelt Caution and Care is ufed, Cir-
cumftances (that human Prudence could not guard
againft) are fo ftrong and convincing, that chey
difcover fuch fecret Correfpondence, and plainly
prove who 1s the Perfon carrying it on.

Some Texts of Scripture have been cited on

the other Side, my Lords, I beg leave to ufe one

on this Occafion; and thatis, Curfz not the King,
no not in thy Thought, for a Bird of the dir fhall

carry the Voice, aid that which bath IVings fhall tell

the Maiter,
In thefe treafonable Confpiracies and Corre-

{fpondences againft the King and Government,

(notwithftanding they are carried on fo [ecretly,
that
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that the Confpirators think nothing; can difcover
them) there happen fometimes, thro’ Providence,
fuch Circumftances which the Perfons cannot be
~ware of, that bring thofe things of Darknes to

Iioht: and we hope this may be an Example,

that may deter any Perfon from going in the moft

(ecret and concealed Way to engage in any thing
of this Nature, _
My Lords, there is a Matter I fhall beg leave
o mention to your Lordfhips, becaufe my Lord
Bifhop hath infinuated as if I made hard'nnd harfh
Application of the letter taken upon_h:s Servant,
My Lords, he fays that the Con{’tru&lm} I put up-
on that leteer was not a natural but an ill-natur’d
Fxplication, The letter mentions an Impeach-
ment, and fays the Bifhop in the let.ter, of the Tm-
peachment cainol be flopt, 1 am Prifoner for fome
Tears withont Remedy.
My Lords, I did obferve to your Lordfhips on
that Expreflion in the letter, that it feem’d to
import a Senfe of my Lord Bifhop’s Guile, be-
caule he faid he was unavoidably a Prifoner for
{fome Years. My Lord Bifthop fays, this 1s by no
means a natural, buta forc’d and ill-natur’d Expli-
cation 3 for in that place he meant no more chan, if
an Impeachment were lodged, it would not be
profecuted, but made ufe of only that he might
be detained a Prifoner for {fome Years,
My Lords, T muft fubmit to your Lordfhips,
which is the moft genuine and natural Interpreta-
tion, that which 1 put upon the Words, or that
which my Lord Bifhop of Rachesier doth 5 which
fo highly reflets on the Honour and Juftice of
your Lordfhips and the Houfe of Commons,
My Lords, I fhall beg leave in the next place
to take notice of the Evidence that hath been
given on the behalf of my Lord Bithop of Ro-
cheiier, and to confider, whether that 1s fufficient
Evidence to fatisfy your Lordfhips of his Inno-
cence.
My Lords, we did read the Ixamination of
Mr, Neynoe, one of his Examinations, and the
faft that was taken ; they on the other Side called
tor three other Examinations, of which the laft
L xamination, which we read, was an Abfltract;
they read them ally and, my Lords, the Exami-
nation which we read, was confiltent with three
other Examinations, with relation to my Lord
Bithop of Rocheiter : and I muflt own that the
Chirge, in the Examination of Neywoe, upon my
Lord Bifhop of Rochester, is only Hearfay from
Kelivy thar My, Relly did tell Neynoe, that the
Bifioop of Rochelter beld Corrcfpondeice with the
Picteirder and bis Ageitss and that be was employed
by the Bifop in wiiting for bim, and carrying on the
Jaid Correfpondences : So far, my Lords, it is
Flearlay, what Mr. Kelly told Neynoz, Now, as
to Mr, [Gy himiclf, it did affe€t him, by charg-
ing tiat be had confefs’d to Neyioe, that he did
carry on fuch a Correfpondence : but as to my
Lord Bithop, it cannot affe¢t him but as Hear-
ay 3 and we muft agree thar if there was no-
tang elfe 1 the Cafe but this, all the Arguments
made vz of againft fuch Evidence would be of
areat Werght,

My Lords, I can’t fay thet this Charge from
Neynie's Kxamination is of Weight to charge the
Bifhop of Rechefter, {o as to condemn him. My
Lords, they have urged that if this Charge is not
to be believed, all comes to nothing: This, fay
th%{: is ﬂj; I'oundation, and if Neyioe’s Exami-
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natton is not fufficient to affet the Bithop of Rs-
chefter, then all the fubfequent Evidence falls to
the Ground.

My Lords, I beg leave to obferve firft, that
if we had not Neynee's Examination, the Proof
againft my Lord Bifhop of Rochester 1s as ftrong
without it as with it; it is certainly Evidence of
the Confpiracy in general, but as to the Bithop it
15 only a Circumiflance, to fhew that another
Man had faid of the Bifhop of Rochefler, that he
was carrying on a Correl(pondence with the Pre-
tender, {Jc.

But, my Lords, taking the Examination of
Neyige out of the Cafe, and confidering the other
Facts mention’d and prov’d to your Lordfhips,
there is no Occafion of Neynoe’s Examination s
whether Nevioe’s Examination be falfe or true,
s not material : There i1s fufficient to prove the
Bithop of Rechesier guilty, for they can’c deftroy
the other Facts and Circumftances ; and as long
as they {ublift, they prove the Bilhop of Rockesier
to be the Perlon concerned in carrying on this
Correfpondence,

My Lords, I beg leave to obferve in Neyrioc’s
Iixamination, there is fomething more than Hear-
fay, there is a Fact in it, and we are able to {up-
port that Fact by other Evidence.  Neynoe fays,
that he hath gone feveral Times with Kelly to the
Biflhop of Rochefier’s,and hath {taid a confiderable
Time for him, My Lords, we (hall prove by
another Witnefs, that Neywee about that Time
came feveral Times to a Houfe, where he faid he
waited for a Friend of his that was gone to the
Bifhop of Rechefier’s, and he ftaid and waited for
him three or four Times, for an Hour, and an
Hour and an half together. This will confirm
what Neynee faid in that refpect to be true,

They fay there are feveral Imprebabilicies con-
tained in Neyioe's Examination, and Inconfiften-
cles 3 as to the Improbabilities, fome of them are
mentioned as if therc was great Weight 1n them,
That {fo much infifted on by my Lord Bithop him-
felf, is, that Neywee fays, he was employed to
write Memorials, and the laft he wrote was in
December, and that was to defire the Regent of
Frauce o furnifh a Body of 5000 Men, to come
and invade thele Kingdoms: The Obifervation
made by the Bithop of Racheffer 15, Where are
thefe Memorials? Why did he not keep Copies of
them? For he was at that Time concerned 1n o
Defign to ferve himfelf one way or other 3 if he
defigned to betray thofe Perfons he correlponded
with, it would have been of Service to have kept
thofe Memorials, to have delivered them to the
Government: If

, on the other fide, he had kept
to his Friends, it would have been proper to have
kept them, in order to create a Confidence tn him,
and to thew the Part he had i the Confpiracy.
Thefe Obfervations can have no Weight, when
your Lordfhips come to confider this was in De-
cember, and there was never any Application by
him to make any Difcovery of this Conipiricy
till Fuly.following, As to the Service 1t might
be to keep them with refpect to his Party, my

Lords, we humbly apprehiend that, conflideting
him as a Man engaged 1n a Correfpondence of this

kind, a Memorial of this Nature drawn up by
him can be of no Ule, but to detect humielf and
injurc his Party, it he happens to be rakenup, and
fuch a Memorial found upon hin; therefore it was

neceffary to deftroy it.
a C

My
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My Lotds, there is another thing mentioned
with relation to Waifon, and the Improbability of
his being the Earl Marefchal ; but Neynoe does not
fay that he was the Farl Marefehal, but fays, there
was one Henry Watfon, which he took to be a
Fitious Name, and does not know who he really
was, but he took him to be the Earl Marefchal,
and he gave him the Heads to draw up thefe

Memorials. o
My Lords, we apprehend it is not material,

who Watfon was; he is a Perfon that employed
Neynoe to write thefe Memorials, and he might
be the Earl Marefchal : Neynoe fays he took him
to befo. Say they, if it was the Larl Marefchal,
why fhould he lie feveral Nights with Neynoe ¢
this, fay they, is very improbable. If 1t was
him, he was to conceal himielf, and take the fit-
teft Place for that Purpofe; therefore converfing
with Neynoe, and not owning himfelf who he was,
is not improbable. It is probable he would not
difcover himfelf to every Perfon ; and tho’ Neyioe
was a Perfon engaged in the Confpiracy, if Ney-
aoe did not know him to be the Earl Marefehal,
it might not be proper for him to difcover him-
felf to Neyuoe.

My Lords, I think thefe are the principal
Things objected 3 there are fome other lictle Mat-
ters, but I think dwelling on fuch Objections as
thefe, is but mifpending your Lordthips Time,

My Lords, that which we humbly infift upon
is, Whether Neynoe’s Examination isan Examina-
tion to be crediced or not credited ! We agree it
is only Hearfay, as to the Bifhop of Rockefter,
and if we had not other Matter, 1t would not be
fufficient 5 fo that we humbly apprehend 1t’s be-
ing true or falle wor't affect this Cafe.  If your
Iordthips are of Opinion ’tis falfe, there is fuffi-

cient Evidence againft the Bilhop of Kechesier
without it.

My Lords, in the next Place they have pro-
duced in Evidence feveral Perfons that come and
olve your Lordfhips an Account of Neynoe’s Con-
felfions to them. Th:ieis one Mr, Bingley, Mr.
Steward and Mr, Skeene, and two other Perfons,
that give an Account of what Mr. Skeene and
Steward had told them Neyuge had faid.

Bingley by his Lvidence would have it believed,
that Neyioe had told him, he was employed by
jome Perfon in Power, to fix feveral things upon
feveral Perfons that they were innocent of; that
he had faid feveral things that were talfe, and had
impofed upon a great Man he had made Appli-
cation to, and had got great Sums of Money

out of him.
My Lords, I don’t know how far they would

carry this;y for by what hath been infifted upon by
my Lord Bithop of Rechfier, and his Counfel, 1t
thould feem as if they were labouring to fhew
from thele Perfons, that they have call’d to be
examin’d, that all the letters relating to this Cor-
refpondence, the letreis of the 20th of April, and
fubfequent letrers, that relate to the particular
ads, that denote Foues and Hlington to be my
I.ord Bithop of Recleslcr, were contrived between
Neyioe and fome other Perfons, 1n order to charge
my Lord Bifhop of Recheffer with being concern’d
in this Confpiracy., This feems to be what they
are labouring at by this Lvidence,

My L.ords, as to Neyuee’s being a Perfon em-
ploy'd in writing thefe letters of the 2o0th of

Aprily or any fublequent letters, in manner as
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is fuggefted, we fhall thew your Lordfhips tha
i’s impoflible to be trues we fhall thew that the
letters of the 2oth of Arril, and all the other
Jetters that mention the IFadts which denote the
Bifhop of Rochefter, were all intercepted and in
the Hands of the Governinent, before fuch Time
as it was known among the Mini{try that there
was fuch a Perfon as Neysige: for Neynoe made
Application to the honourable Perfon mentioned
by their Witneffes, fubfequent to all this Corye.
{fpondence, when thefe letters were in the Hundg
of the Government, as a Perlon that could
make Difcoveries to the Government. There.
fore that Infinuation muit vanifh, that Nevis
was employ’d to forge letters, which contain
Fa&ts under the Names of JFounes and Iingioi, 10
charge the Bifhop of Recheiler 5 and thar even
thofe letters of the 20th of Agri! were forged by
him. '

My Lords, we fhall go into the Charaéter of
M. Bingley, who hath, at your Lordfhips Bar,
owned, that he hath been whipt, pilloried, and
imprifoned : and as he hath taken his Degrees, s
he owned at your Lordfhips Bar, confequently
he hath taken the Oaths. '

As to the Charalter of Mr. Skecie, he hath
likewife been produced as a Witnefs, and he car-
ries his Evidence farcher than the Eviderce of M,
Bingley s for whereas Mr, Bingley [ays, that Nevieo
confefled he had impofed upon that Honourable
Perfon, and had mentioned things that were Liiie,
yet he could not fay that after the Time of his
Examinations, after Neynoe was brought from Do-
ver to Town, he had confels’d to him that what
he had faid on thofe Examinations was falfe: But
Skeene fays, that after his Examinations he own’d
that they were falfe.  The laft Examination was
the 27th of Septembeir, and he was drown’d that
Night; but as to the Examinations before the
27th of September, and out of which that 1s coi-
leGted, Mr, Skecne fays, Neymoe faid to him, that
they were falfe.

My Lords, asto Mr. Skeeire, we fhall thew whet
fort of a Man he is, a NMun atrainted of H
Treafon ; and tho’ he is pudoned, as tc .o
having his life and liberty given him, he iy
all refpects an attainted Perfon: He was tried
and condemned in the County of Swiry, for beng
concerned in the Prefeir Rebellion, and conle-
quently a Man ot no Credir. And as to what he
and Stewward {wear, relating to a Converlation
with Neywoe, when in Cuftody, we fhall fhew
they never were together atier the fril MNght,
when they fupp’d together. Ilewas aitied, wihe-
ther it was the fir(t Night that he had this Cen-
verfation with Neyaoe, and he did rot preiend he
had any Converfation of this Nature with Aejio:
the firft Night 3 and if it was not the firlt Night,
we fhall thew it could not be afterwards, for Hex-
soe was kept in a Room by himiclf; & ez and
Stewsard by themfelves ina Reom underneats s
and therefore this feems to be a Story contitvad
between Skeene and Steward. ’

We fhall fhew it could not be peffible for them
to converfe together, for Skecire and Sncvard vore
locked up in their Room 3 Neyirse was lock’d up
in his Room feparate and apart from theirs s 1o
that they could mever have Correfpondence with
him, nor come near him,

Another thing is fivorn by one of them, about

a Meflage fent to him by Neywoe, and a Paper,
while
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while they were in Cuftody of the Meflenger ;
2nd he fays, this Paper was brought to him by the
MMeflenger’s Maid fer 1_\@:}:&3, and that this Pa-
per contain’d a Juftification of my Lord Orrery,
expreffing that he lknew nothing of my Lord Orre-
ry, but what he had faid of him was ucterly falfe
“hat the Meflenger finding he had fome Paper, he,
ro conceal this Paper, burnt it. But that the
Maid came to him with fuch a Meflage or Paper
‘< falfe s the Maid never did, nor did the Meffen-
~er know of the Paper, as we fhall proveto your
Lordfhips.

My Lords, when we have proved this, we
humbly apprehend we have taken oft any Credit
hat could be given to what thefe People have
Gid, o+ they have faid any thing material. My
1ords, hefore I leave this Head, I beg leave to
hierve 2nother thing as toSkeene,  He, upon his
1 xmination CONCErnIng a Difcourfe with Pancicr,
denics it intirely 3 but fays, that what Pancier
hath inform’d in relation to him, s falfe, We
Mall call Paacier, who will inform your Lord-
flups, that Skeene hath own’d that he was privy
to this Confpiracy, and knew who were concern’d
in 1t

I own there are feveral noble Perfons named to
e concern’d; that there is no Reafon to fay,
from what Skezze may have faid of them, that they
are guilty : But fuch as he may have ufed the
Names of great Perfons deliznedly, to keep up the
Spirit of their Party, by telling them fuch and
fuch Perfons were concerned: and if there 1s no
other Evidence but what fuch a Perfon hath {aid,
the noble Perfons mentioned will not be affeéted
by 1t.

My Lords, there is another Head I fhall beg
lcave to mention, and what they have infifted
upon under this Suppofition ; that they would
have it taken that there was a Delign to forge
L etters, in order to charge my Lord Bifhop of
Rachefler, and feveral other Perfons.  Say they,
it was eafy to get Information of {uch Circum-
{tances relating to the Bifhop and his Family, as
arc mentioned in the intercepted Letcers, and then
co write fuch Letters, with a Delign fallly tocharge
the Bithop with having been concerned in carrying
on a trealonable Correfpondence. Your Lordlhips
will pleafz to confider who this Charge muft fall
apon, of forging the Letters of the 20th of April,
or the Letters that fhew Fones and Jlliugton to be
the Pithop of Rochejler,

My Lords, we have proved themall to be Mr.
Nelf?s own Hand-writing, or Letters that have
come in Anlwer to them. They have objected we
have not given fufficient Proot of Kelly’s Hand
Say they, it is proved by Clerks of the Poft-
Office, who never had compared one original
Letter with another, bat at laft they {top an ori-
ainal Letrer, dated the 20th of Auguft, after the
Correipondence had been carried on  {everal
Months; and then come and {wear that the origi-
nal Letters, that were forwarded, were of the
fame Hand-writing with that of the 20th of Au-
o2, Can this be looked upon as {ufficient Proof ¢
But we {ubmit it, their Evidence 1s much flronger
than if they had only compared one Letter with
another, for they not only had thefe Letters
come every Week, but they were employ’d eve-
ty time thefe Letters came, to copy them 3 {o
that the Hand-writing of thefe Letters muft, by
the conltant ttopping of thefe Letters, and- their
copying vi tirem, be foimprinted on their Memo-
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ry, that they aremuch better Judges of the Hand
than 1if they had two of thefe letters to have on-
ly compared them together: And the Hand-
writing was fo well known to them, that they
could, as they have informed your Lordfhips,
when any of thefe letters came, diftinguifh them
by the Hand-writing of the Superfcriptions, be-
fore they had open’d them, and they never were
miftaken. And this, we humbly apprehend, 1sas
fatisfactory an Evidence as can be given, that
thefe letters were the Hand-writing of Mr. Kelly,
provided the letter of the 20th of Augaft, which
[ fhall take Notice of by and by, 1s fufficiently
proved to be of his Hand-writing,

Taking 1t thep, my Lords, that chefe letters
are the Hand-writing of Mr, Kelly, and of his
Correfpondents in aniwer to them, I don’t find
that my Lord Bifthop of Rochefler hath charged
Mr. Kelly with having any Malice to him.  And
if he had no Malice to the Bithop of Rochesier,
what fhould induce him to write thofe letters, cn
purpofe to charge the Bifhop of Roecheffer with
being concerned in this Confpiracy ?

My Lords, we humblyapprehend the Pretence
of thefe letters being forg’d, muft infinuate, that
Kelly, a vile Fellow, intending to charge the Bi-
fhop of Rochefter with being concern’d in thisCon-
{piracy, and make him liable to forfeit every thing
that was dear to him, hath contrived letters
containing Circumftances, in order to fix him to
be the Perfon denoted by the Names of Fenes and
Hlington; he hath written Letters, and by Com-
bination received others in anfwer to them, for
this Purpofe; and by thefe wicked and mahicious
Practices, hath furnifhed this Evidence againt the
Bifhop, who is an innocent Man,

My Lords, this is the Subftance of the De-
fence on this Head 3 and whether your Lordfhips
will believe this, we muft fubmit to your Lord-
fhips. Your Lordfhips have had Kelly before you,
and by his Behaviour have had no Reafon to think
that he had any Malice againfl my Lord Bilhop
of Rochefter, or any Delign or Intention to pre-

judice him.

My Lords, the next Part of the Evidence I
fhall beg Jeave to obferve, is a Part very confi-
derable, and is fo far from being a Defence, that
the Defence attempred, hath confirm’d and
ftrengthen’d the Evidence againft my Lord Bithop
of Rocheficry that is, with relation to the letter
taken among my Lord Bifhop’s Papers, divected
to Duboisy a letter, which, they obferve, don’e
contain any Treafon, oris of any treafonable Iim-
port ; but it {eems to be a letter of Indilterence,
and, I believe, as fuch, it was not taken care to
be deftroy’d, as it would have been, had there
been any Apprehenfion that Ufe would have
been made of it, as now, againft the Bifhep of
Rﬂt‘bﬂﬁc’?:

My Lords, the Ufe we make ol itis, to fhew
that Mr. Fobufen, or Mr. K:lly, was a Perlon em-
ployed by my Lord Bithop of Roecheffer in writinig
Letters for him. My Lords, your Lordings
will obferve by the Letter, he fays, [ bave boeard
nothing from you fince the Lettcir I bae aboit 1
Manths ago by M. Johnfon, to schich I initediGic:y
ti bis Haind returicd iny Anfi,

My Lords, if this is the Bithop of RerZefler’s
letter, either in his own Hand, or lns letrer
writ by another Perfon, it plaialy proves whag
we infer from it. that Febafu, 1. e. Kellv, writior
the Bithop, Your Lordfhips will obferve, it s
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