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vency ; ont of them (Scort) was employed to go
to Mr. Wiljon to Compound with him.

But then a very notable Diflinftion was taken
by the Earl himfelf, That tho’ Poulter dilclofed
to thefe Witnefles that he was Infolvent, and that
they were let into the Secret; yet all other People
took him to be a good Man, The Ewidence
produced to prove this, were only thofe that knew
he was Infolvent, and not One of all thofe others
that it 1s faid took him to be Solvent.

But we hope we have made it plain (and if
it were neceffary, we could make it clear beyond

Difpue) that Ponlter was a broken man at that
tume.

Another Objc&ion was, How does 1t appear
that a better Compoflition could have been

made ?

My Lords, Thofe that prefume to take upon
them, without alawful Authority, to make a Com-
pofition to bind the Parties concerned, ought to
malke it appear to be a very good one ; but on the
contrary it appeared in this Cafe on the Exami-
nation of Mr, Edwards, that 2/ilfon (when he was
afterwards charged with it) owned he had pad

feveral others their full Debes 3 and *tis notorious
that he kept his Shop open ull lately,

My Lords, The Anfwer to our Objection, That
no notice wdas given to the Suitors, of this Re-
ference about the Compofition, carried n 1t (1
thought) fomething extraordinary, It was faid
both by the Earl of Macclesfield and his Coundel,
That whatever the Lord Chancellor did, could
not bind the Suitors, they not having notice, and
therefore the Suiltors might recover the whole
trom Hilfon, and no body was hurt.

My Lords, There 1s fomething very fhocking
in this Excufe, 1t ftrikes fome Horror to think,
that this poor 1gnorant man (#ilfon) thould be
made to believe upon the Faith of a Court of
Juftice, that lhis Compofition was in full Dif-
charge of his Debt, if there was at the fame time
a Relerve, that it might be {et afide for want of
notice to the Suitors; the Excufe feems to carry
m it a greater Guilt than the Crime charged.
This unfortunate man {(/#7ilfon) was living at the
Beginning of this Trial, but has fince laid vio-
fent Hands on himielf, and he 1s dead : I make
no Refle€tton what might be the Occalion of it.

My Lords, I did mention that upon the Abfo-
tute Order made for Mr, Edwards accepting this
Compolition, it was ordered to be accepted with
this Addition to the Order, wviz. Of which give
Notice forthwith. 1 mentioned it, that the Earl
might have cxplained what he meant by direét-
ing Notice after the Compofition was ordered
to be accepted, or to whom Notice was ntended
to be given 3 I have heard no Anfwer to that,
but what the Earl was pleafed to fay about the
Artcles, that on reading them he thought he
had been charged with compelling Mr, Edwards
to accept of a Compolition without Notice to
him s whereas 1t was done on the Petition of
Ldwards. My Lords, the Notice fhould have been
atven to the Suitors, and that before the Compoli-
tion was ordered to be accepted 5 that is what the
Article charges, and what the managers infift on,
andd no Anlwer is given to that Objection,

It was fuid, "That if it had been fet down to
be heard in the ordinary Courfe (it being the Third
of Auguft) in Vacation-Time, it could not have
fcome on till the next Term,

I believe that Lord knows it has very often

happened, that particular Petitions have been
heard 1n Vacation-Time, if Neceflity required it
and I don’t underftand why there needed to by
fuch a Fondnefs for having this done fo mucl in
hafte, unlefs it were for the Purpofes charged i
the Articles. There was likewife fﬁmethinrbr (aid
by the Earl, of the ftriking out of the Pra;f}er of
Indemnification, that if it were juftifiable, jt
needed no Order to indemnify, and if it were
not juitifiable, it ought not to be iny bur what
we fay 1s, that it looks like a Dithdence whether
it was Juitifiable or not, and fince it was put into
the Prayer of the Petition, that Mr. Zdwaid;
might be indemnificd, if the Chancellor thought
it not juftifiable, he ought to have let My, £4
wards know it, as much as he ought to have Jet
Mr. Wilfon have known that the Compofition
would not be good without the Suitors being
Parties,  As there 1s no tolerable Account given
for fuch an extraordinary Proceeding, we fubmit
to Your Lordfhips, whether it 1s not rightly
charged to be tor the unlawful Purpofes men-
tioned 1n the Articles.  If a Commiffion of Bank-
ruptcy had been taken out againft /Filfon, the
quantin of the Debt to Dorsier, and confcquently
of the Lofs of the Suitors, muft have been
known, and other Suitors might have beenalarmed,
and a thorough Reformation might have hap.
pened 5 which might have ended mn the taking
away the money from the mafters, and the Price
of the Places would have been lowered, which
was always moft carefully avoided.

My Lords, I now proceed to reply, to the
Defence made on the Fitteenth, Sixtcenth, and

" Seventeenth Articles.

The Fifteenth Article1s, That after the Fature
of Dorser, the Earl of Macclesfield, m order to
carry on his corrupt and unjuft Purpofes, and to
conceal the Defictency, did call for the Accounts
of the mafters, not with any Intent of Examin-
ing them, or to lecure their Etfects, but to ter-
rity the mafters and oblige them to contribute
500/, apiece; and after that Purpofe was ferved,
did not oblige them to bring n their Accounts,

The Sixteenth 15, That he perfuaded the ma-
fters to pay the 1000/, ordered to Mrs, Chitty for
the like Purpofes.

And the Seventeenth is, For letting all the
money belonging to Dermer be pad away to
fome of the Suitors, without oblerving a Iro-
portion, to which all were equally intitled.

To the Fifteenth the Earl of Macclesfield fays
in his Anfwer, That he did really call for the
Accompts with an Intent to examine them, and
that he might regulate matters, and that after
the 500 /. was paid, ftill he called for the Ac-
compts ; for that there was a Letter fent in No-
vember 1721, to the malters, infiting upon hav-
ing them ; but as to this fecond Letter, as Mr.
Cottingha did not {peak at all pofitively to1t, but
that be believed, but conld not be pofitive, that 1t was

[ent, and that be bad taken no memorandum of it

&c. we mult beg leave to acquaint Your Lord-
thips, that this fecond Letter was never fents
and every One of the malters will give Your’
Lordfhips that Account: But fuppofing it had
been fent, can any one imagine that the Chaa-
cellor would not have purfued that Direction,

and have had thofe Accompts, if he had really
intended it? What is the Excufe at laft? He had
requited fo many Particulars n the Accompts,

that it was almeft impracticable to doit. My
L.ords,
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Lords, if the Charge in the Articles be true, it
nfwered the Defign the better, that 1t fhould be
difficule; we fay it was done to get from the ma-
lers ool apiece to quiet matters for the pre-
iunt, and when that was done, there was no more
Ui made of that Order.  But what 1s moft wen-
derful of all is, that, tho’ in Ifour Years Time i1t
was fo difficalt 2 Worlk that 1t could not be donc,
vet, when the Committee of Council had called
for the Accompts, the Earl of Macclesfield ufed
iich Dilizence, that he procured them to be ready
2 Week’s Time; and tho’ all the Diretions
nd Particulars which he had required, were not
abferved, yet 1t feems thcy were atl that were ne-
cilary and fufficient, and 1t was hl?]_)t‘d fuch as
would prevent a Parhamentary Enquiry.

The Earl in his Anfwer values himfelf much
apon this Expedition, not conlidering how in-
confitlent it was with the Difficulties which were
made an Excufe for not having 1t donc Four
Yoars before,

fr was infifted on, upon this Head, that Mr.
Lightbour did not pay, and yet he brought in no
Account 5 buz however, Nine of the mafters did
piy, and the Chanrcellor well knew 1t would
have looked very partial to have procecded a-
oainfl one fingle mafter, and not the relt; that
would have been too Larcfaced, and fo Mr.
Livhiloui efcaped too; befides there was not a
Total Defpair cven of him, for he was feveral
Times afterwards {poke to, about making good
his 500 /.

It was fud likewife, the Bulinefs of the Court
muit have been ata Stand, if thefe Accompis had
been purfued.

My Lords, If it had been fo, 1t had been more
for the Reputation of the Court, and for the Be-
nefic of the Suitors 1n general, to have had fome
Time f:mploycd about this neceflary Work 5 and
i there had been a willing mind, one long Va-
cation would have been {uificient without any In-
wruption to the Bufineds ot the Court.

Atter all thefe Excules the Larl s pleafed to
{20, if he had taken the Accompts, it woukl have
ficnificd nothing unlefs he went larther.

My Lords, It he never begun, he could never

ring any thing to Perfection; and 1 his An-
fwer he confefles, it was neceflary to have the
Accompts in order to malke Regulations. DBut
after all he is forced to come to this Conclufion
(as he fays in his Anfwer) fo go ou 11t the fame Road
bis Predeceffors had done 3 tho’y by the way, it has
appeared to Your Lordfhips, that 1t s not the
fame Road; for his two mmmediate Predeceflors
did call for the Accompts, and had them.

The Sixteenth Article is grounced on the Per-
fraficns to pay 1000/ (ordered to Mrs. Chitly;
to prevent a Parliamentary or publick Lnquiry,
and that the Earl afterwards paid che fame him-
{clf to Mr. Lackumion, &c.

My Lords, We called Six or Seven Witneffes
to this Article, and did obierve at that Time the
Earl in his Anfwer faid, He belicved he did not
peifuade the mafters to pay this toco /. And his
Lordfhip was pleafed to {iy, when he fpoke m
his Defence, That he ftill believed, that fie did
not perfuade them o pay 1t

My Lords, It is very flrange that there fhould

2 any Doubt made of it; the Occalion of the
meeting, and the Natme of ihe thing piunly
thews 1t, Fielt Mr. Cottingbai went to M. Light-
bonr, and told him, that there was a prefent Gc-
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calion for this 1000/, that it was propofed he
fhould pay the 500/, (which he thould have paid
belore) and the other Mafters 50/, apiece, which
would make up the 1000/, When, the mafters
were going to the Lord Chancellor’s, they dif-
courled among themfelves, that ther going was
upon Occafion of another Call for money.

When the Chancellor came to them, he mon-
tioned the prefling Neceflity there was for pay-
ing this 1000/

Mr, Ldwards particularly fays, that he repre-
fented to them this matter of 10co/, as a thing
of Coisfequeinrce, a very preffing Occafionr of @ Swin of
rioney inunediately to be paid 3 be faid, Ido not Lucw
what the Cor:fequesice way be s Clamours begin to gicto
frong, I do not kingwo dut it inay coine to a Pailia-
mentary Enguivy,  Mr, Levibond fays, that my
Lord told them, This was a matter 10t voqiived
great Expedition, for cie that beloirged to thefriince’s
Csurt, and all of them underflood there was a Pro-
pofal to pay the 1000/, and that was the Geeation
of the meeting.  All the maflers thar have been
examuned on this Head confirm it

What 1s 1t that 1s to evade all this Evidence? It
1s only this poor Shift, I did nor (fays the Moble
Lord) perfuade them to pay the 1oco /. but T per-
fuaded them to pay all Dsizzei’s Deficiency.

My Lords, There 1s no Lvidence to fupport
this Diftinction, but on the contrary, there weie
Arguments ufed for the advancing of this moncy.

~And if he was not able to perfuade them to pay

this 1000/, there was no Likelihood of prevailing
on them to pay the whole.

My Lords, Another matier infifted on 1 Re-
lation to this Articie was, that the money, winch
was paid to Lockinair, was patd out of Compafiion;s
Lacliaan fays he took it as his duey and I think he
was 1 the rights he pave an Aflignment ot tae
Order, when 1t was pawd; and certainly this can in
no Sovt be addud to the Lilt of this Noble Lord’s
Charities, that he has been pleafed to publih; bue
the Difcourfe with the matters before fhicws plim-
Iy what were his Inducements for paying g b
feared the Conlequence 1t 1t were not pard, and
chofe rather to do 1t, than venture thote Iingui-
rics that the not paying it might occalion,

I think the Earl {eems to agree, in Subflance,
to the Declaration ar the Lnd of the Article,
that was made the Fith of December Il iz
that he bad beard of Dormer’s Deficiciicy, bt ki
nothing of it but as putlick Newws, &, A {trange
Declaration to come from the Bench at the Juid
of Four Yecars, during which Time were ail thefe
Tranfactions about Desiici”s Deticizney | Then it
was that he was pleafed to icier 1t to Mr., -
waids, to enquire whetner there was Likely to be a
Lofs of any moency, when at that Time he know
very well that all Dermei’s moncy was gone, and
Nr. Ldseerds had none 1n s Hands,

The Scventeenth Article s for ordering and
permitting Doranei®s money to b paid out with-
out Regard to Proportion; this was a maniicit
Injuitice, and fo difcourled of Getween tius Loid
himiclt and Mr. Edardss and the Anbeer that
1S given to it 1s, That we have producad but Four
Orcers made by the impeachad Lord for fuch
Payments.,

My Lords, I think it not material whether
the Orders were made by himiuil, or the Court
he was warnad feveral Times of the Conie-
quence ; he took tie management of thele mat-
ters to himfedi; and et Things run en, hoping

7 I{ thye
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the money would laft his Time; and now all
is gone, and paid away, and many diftrefled Peo-
ple are lelt without any thing. In the Caufe of
Yot and Joues, the Orders that were read, ap-
peared to be made by this Lord himfelf; and
the Parties have been {o lucky as to have got
their whole money, whilft others are in the ut-
molt Neceflity without any Subliftance,
The Conlequence is, that the reft of the
Suitors, who were intitled to an equal Pro-
portion, have no Remedy for 1t.  What may
be done for them in Charity and Compaflion

s of :.mothcr Confideration 3 but their legal
Right is taken away by him that fhould have

plUtLﬂfL(l them,
An OD]Létlon WS m’ldc by the Counﬁ.! That

from which to Imr ﬁ,ttlu;i d Ruh. ol Pxoportton.
This is excufing one Iault by another: Ik,
Care is taken not to have an Accompt feteled 5

and then that is made an Lxcule for not ictr]mg
a Proportton.

The Eighteenth Article refates to the ma-
fters trafRcking with the money s which was as
notorious, as that there was fuch a Place as
E'\Chﬂf”’t-ﬁﬁt}

The Year 1720 hos been mentioned both
by the Farl and his Counil], and it was fo fa-
tall a Year, that furcly, if a Roiormaiion were
cver to be made, it fhould have been upon
that Occafion, I think there is but little Dif-
ference, whether they traded with the money
themlclves, or put 1t into another’s Hands at
hign Intereft, and pumltml them to trade with
it. Could any one imagine that Dowerr et
24,000 L lic in Hilfei’s “Hands for nothing ?
Mr. Coitinghain, upon the Ixaminaton of my
Lord’s own Counfel, gave Lvidence, that 777l
foir infifted he allowed high Interclt for1t,  And
it was well known 1t was in the Power of all
the mafters o tafiick with the money, and
this after exprels Wuning Ly one of the nw-
fters to the Chan. hor not only by Word of
mouth, but by Letter writien (as 1 take 1t) In
ue every Thing of a Regulation of
thar Kind was lable to Objection s one Thing
that was propofed was fo caly to be done, thac
there is no Pxcefe 1 was not complied with,
which 15 in Relation o the Sccurities, by pla-
cing them ia two or three Names, which would
have prevented  tie mafiors I:{hn difpofing of
the Sccuritics,

This might very cafily have been done, The
only Anfveer that was given, was, that it would
no: anfver all the Sceuritics.

This was made a Reafon tor doing of no-
thine, and there was fuch a Backwardnefs to
do any Imrtr of this Ky that the meanctt
ad moll mifing Feenie was fufficient o fa-
£ 1f his Lordihip, not o tixe any Siep  to-
m'n 1T,

Lords, Upon s Ariicle the tmpeached
I.c::..u W25 p.utlui ta mention fome of his Pre-
l?.;CL".‘I‘F}I'S, ..HJ ...“U i, Suecelions As to hlS tWo
T RMURET, I’:'cciL-.:L*T;;';, he doults the t.:tl{ing the
Accompts by inm in the manner they did, would
have been Lu}uffht of no Ule,

My Loids, T am apt 1o [n,lic*.r.:: a good Ufe
mi"nt have hun made of 1ty 1t would have

we a0 Check amd uham upon the mafiers,
r]n_,y would  have ..1Ltul with more Caution,
when tiey knew the Dallance wis a Charge
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upon them, and that it might be called for ar
any Time; and if his Lmdﬂnp had thofe Ac-
compts, I care fay he would have foen thor
there was ten Times as much Calh in the .
fters Difpofal, as there was in one of thafe Pre.
deceflors Time. And it might have boen of
Ufe to him to have feen what rrodigious Sums
of money were in their [Hands, and h{m Oiear
the Danger was.

As to the prefont Commiffioners,  the Nobia
Lord was pleafed to fay, the Difficulti.s of w3
king the mafters accompt have appeared br
their Proceedings. :

My Lords, lh...y have boen fufficient dy taleen
up with endeavouring to compel the matiers o
give Security for t‘h, Deficiencizs icurred in this
Lord’s Time, The Duu(.lllt_‘,’ was Nok o much
in taking an Accompt, as in makicg cocd the
Dcﬁcmrcy

They have been forced to take what S_curiey
they could get from the malters from Time
Time, and [ wifh the Delictiency do not £
come out worle than is exnelled; no one can
yet fay whae 1c will be.

My Lerds,” The Nincteenth Auticle wag
fmm*cd on the Indcavours of the Lord impea-
ched, to doceive s Maelty in Council, by
pe rﬁmumr‘ the maiters 0 make fallc Rum-
fentations of their Circumilances to Fis s
jefty, by a Sublcription to their Accompts, and
by afiilting cne ancther to make an ﬁj}puhdm_'c
of Ahlllty.

This, my Lords, was the fad Conclufion ol
this long Scene of Iniquitys when it was b
come n...cm:*ﬁu, , and 1cowas ro longer to b
avorded, thar rhm fhould be Accomprs d.1-
vered m,  Thoe 5 oan Awuendance on the
Chancellor g :md ne of the mafters h.,':f
conciuded his ¢ CCO**‘:pt with a Reprelentat.
of his Ability and Ruadinefs to pay the me
ney, the reft are periizded to do itoin
ke manner, o much as afking thon
CONCErnIng, tllt‘ Truth of 1ty and IllL;L s Ol
Inflance that wias very acmarkable, which s
in the Cale of Mr. Lewivsnd, that vwhere he, of
his own Accord, could g0 ro faither than w
fay he was able to pay or a oive Se cuuty o Py s
that was not thought fuficient Ly this .ond,
becante 1t would 1mply a ])dhd:..nc:: that the
moncy was not then forth commg; and there-
fore thole Words about Sceurity were not o e
menttoned.,  Others of them that were no ways
capable of producing the money, were Induced
to make the it Ql.b*cnp::rm.

When it was expeéted the morey  fhould be
produced, then Mr. D.xvor and NMr, Coltiyahan
have a meeting wieh the maftass to coafult what
vas to bz dones then it was tha Prenoials
were made for the maltars to affit cach otier,

wid to got C oldfmiths Notes and oriier £11ects
ﬂ‘iew to the ] Juoges,

It has been ﬂ':':i:.:{fh:ﬂ th'lt the marazers did pot
think i1t to czll My, Corzinghon: andd Rlr. Divai,

My Lm'ds, We calied th... niaie:s thar were

-
1
b |
|
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prefent ar that mecting, wio gave Your Lond-
fhips an *hw"wt of that Traniallion, aad ot
tuens the Oojedtion upon i fmpeached Lord,
that he did not think {ic to call L. Corrichast

and Mr. Divon (that were his Strvants i A
oents) Lo contradict that Kvidence; ir tiis Lond
had no Concern m that matter, he vu“'q i

tainly have called them o thar Purvole, and s
ot
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not examining them to it,. greatly - confirms’ our
Evidence.

Your Lordfhips- may remember the: many In-
confiftencies, Evafions, Equivocations, and In-
fuficiencies in his Lordihip’s Anfwer to the
Articles of Impeachiment, which have been ob-
ierved and plainly made out by the managers
tor the Commuons,

My Lords, He was pleafed to make a Di-
ftinction between an Anfwer to Articles of Im-
peachment, and an Anfwer to a Bill in Chan-
ceiy s that the Plaintiff m a Caufe had a Right:
w a full and plain Difcovery, but that the Cafe
before Your Lordfhips differs, My Lords, I
would beg lcave to mentton, that there was an
Initance of an Impeachment before Your Lord-
fhipz, in which the Lord now impeached had a.
aicat Share in the Repiy, wherein he lud very
et Sl’i't‘f? upon qthe Inﬁlﬂ‘lcwncx and Fvafions
i the Anfwer,  The Perfon then impeached had
very hard Names given to himon that Account,
and even bis Sileince wwas mhifted on as a Confeffion
of bis Criiiies,

As to the Noble Lord’s Chartics, It bep Jeave
to fay, that, as it is a great Addition to the
meric of Charity, to have 1t kept private, ic
was the more extraordinary  thefe  Chartties
fheuld be now publithed ;5 becaufe I do not fee
they are any ways material to the matters Le-
forc. Your Lordfhips. Here are plain Fadls
charged and proved, ard if in a Cafe of this
Kind thefe Charities are to wipe off’ the Charge,
it 15 a Kind of Commutation that has not been
before heard of. My Lerds, he that would be
the molt menitorioufly charitable, fhould firft be
wft, The Lord hould have firft confidered thofe
Suitors that he bad injurcd, he fhould firft have
made Satisfaflion to them, and then have offered
his Gifts.

Thus we have endeavoured to lay before your
Lordfhips the whole Circumftances of this Cafe s
There needs no Eloquence to ageravare the
Crimes s I pretend to nones but the Cries of
Wrilows and Orphans vill have the moft per-
[ealive Eloquence, amd when they have Jultice
on thewr Side, they will have Weight with Your
Lordthips.

My Lords, The Cafe before Your Lordfhips
1s founded on Corraption, and a Series of Fraud
to lupport that Corruption. The People had
Jong murmured at 1t, but the Grievance increa-
fod at falt to fuch an ngolerable Degree, that
1t became a National Concern, and there was an
unavoidable Neceflity of a Parliamentury Profc-
cution,

My Lords, The Commons hope they have
cone their Duaty in bringing it here, and we
hope vour Lorddhips will gve fuch Judgment,
weownd b conhitent with Your Lordthins Honour
and Jaitice, ‘

pr, 8oy, Pengellv. Ny Lords, We fudl beg
Pave to call a Witnels or wwoy the fuft to
tee Imputation endeavoured to be thiowa up-
on NMr. Tocicas Bepnel’s Charalter, 1n Relation
t5 the Dilcourfe that pafitd between him and
tee ifarl, We fhall thew that he declared it
at that very Timie, or foon afer the Lord had
Ipcke 1t o him. We defire alfo to examine
Mr, Lucas, who applied for the mailer’s Place.
It was infifted, That the Xarl was offered Gooo /.
and actually refufed to take it 5 but teok 5000/,

n
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from Mr. Elde and-Mr. Thurften for- the. maftér’s
Office : We fhall fhew how that-happen’d,

M. Richard Lucas Sworn.
. Mr. Serj. Pegelly, We defire that you would
nform my- Lords, whether you made any. Apa
pheation to the Barl of Macclzshizld, or to Mr.
Cottingham, about coming into the mafters OF
fice at the Time when Mr. £l or Mr. Thuifion
were admitted, and what pafied.

Mr. Richard Lucas. My Lords, Upon the
Death of Mr. Fellozves, being perfinded by fome
I'riends to make an Application for the Office
vacant by his Death, 1 did go immediazely. to
Mr. Cottinghem 5 my Lord Maccleshil] being then
out of Town, I thought it proper to go to his
Sr:crcmry.

Lord Ch. Jullice King. Pleale to fpeak up.

M. Richard Lucas, I fay,. upon the Death of
Mr, Fellowes, I was perfuaded by fome Fricnds
to make Application for the Mafter’s Place;
and upon that, I went to Mr. Cottingha, and
told him the Affair I came about, He told me,
Mr. Lucas, you know you have formerly had:
fome Talic with me abeut an Affir of this Na-
ture 3 1t is to 1o Purpoie for me o recomimends
you to my Lord, unlefs you bid more than
formerly you have done,  Upon that I im-
mediately told him, T was ready to give Gocol,
There was fome Talk pafled berween us be-
fides, but it being fo long azo, and not ex-
pecting to be called to give an Account of ir,
I cannot now recolledt it. One Thine I cin
recollect that he mumated to me, That my
Lord Macclesfield had fome Intentions of muking
fome Orders, or doing fumewhar that fhould
be for the Fafe or Advantage of the mafters;
but his Lordthip would not do 1t at that Time,
becaufe 1t would leck as it he had an Inten-
tion of making Advantage cf that Vacancy, A
Day or two afrerwards I met Mr, Cottiighan
i the Hall, and aflied him, If he had fpoke
to my Laord abour me? IHe told me, he had;
but that my Lord was pleafed to enguire into
my Circumitances, and did think it proper that
fome Security fheuid be given by the matters s
and T bemng immediately to be put in by his
Lordihip, 1t was the more mcumbent upon
i to fee what Secwrity I was able 1o give,
Upen that I waited upon lum to know what
Sccurity was expeéted @ He mentioned to me
10,0c0/. Security, I told him, That after {uch
Time as I had parted with 6oool 1 could not
teke upon me to fay, I could mylelt make up
a Secunity to the Value of 10,000/ bue what
with  the Affiftance of Itiends, and mine
own Eflate, I mmght pofibly do it.  Upon
talking of the matter with my mother, fhe was
very willing to join v tae Sceurlty,  Upon
that T wrote a Letter, I carnot remember
wicther 1t was diretted 0 my lord Adecclfs
or to his Secrctary; bur to ove or the
other 1t was, 1 fent it by my Servant, and |
vas informed by Mr, Ceztinoheis, That is Lod-
fhip had a Sight of it.  But afterwards being un-
caly at giving fo large 2 Sum of mcney, and
conflidering from the Taik that then was, that
thefe matters might come Into Parliament, |
was advifed, and I theughr 1t propr, to have
fome better Hold upon his Lordlng, to niake
fome Retarn, m Cate any thing fould hanoen
to leflen the Value or tie Piace: Upon thae, &
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did writc a Letter, I cannot remember the
whole Contents; but I pretty well remember
the Subftance, which was, That I would under-
take to eive the Security required to the amount
of 10,000/, 1 belicve, I did alfo mention my
real Eltate, which was near 300/, a Year, to
be a Part of the Security, and I did add, That
notwithftanding the prefent Difputes  between
the malter of the Rolls and the other mafters,
and the Talk thee was of bringing 1t 1nto
Parliament, I was not at all uneafy; Dbecaufe I
could fecurely depend upon his Lordfhip’s Ge-
nerofity, that he would take it into his Confi-
deration, in Cafe any thing hapoened amils n
the nexe Seffion of Parliament; 1 can’t remember
exactly the Words, but my Lovd Macclesfeld
has the Letter; if I am miflaken, his Lordihip
will fee me right.

My, Seif, Pengelly.  Upon this Letter of your
Expectation of being repaired, it any thing hap-
pened, had you any Anfwer?

Mr, R. Lucas, The next thing T heard, was
That Mr, Elde was in the Place, and Mr. Cot-
tingbam was pleafed to fay, he was a particular
Acquaintance of my Lord’s, and therefore had
1L,

Mr. Serj. Pergelly, When Mr. Cottinghars told
you this, what Anlwer did he return as to my
Lord’s Approbation of the Propofal ?

Mr, R. Lucas. He faid, to the beft of my Re-
membrance, That my Lord was pleafed that I
offered Goco /., at once, provided I would give
Security, if that thould be thought proper.

Mr. Serj. Peiigelly. Since you was aifappointed
when Mr. Elde came in, What paffed when
Me. Thurflon came in? whether did you renew
your Apbplication ticn ?

My, K. Lueas. T vas, with Abundance of Re-
arct and Icar, prevailed upon to renew my Ap-
plication.

Mur. Serg, Penzelly, What were your Iears ?

Mr. R. Lweeas. My Liear was about the
bringing this matter mto Parlament, and that
I did not know what Liffeét that mught have
upon the Profits of the Place,  Upon that, my
Brother told me, he was acquainted with Mr, £/
lis, his Lowdfhip’s Chaplain, and, 1f I pleafed, he
would o to him, and gee him to {pak o my

Lord about it.
M, Serg, Loirelly,

i What DircClions did you
aive to your Brother as w olfering any thing,
and upon what Terms?

Mr. R. Lacas. 1 cannot fay whether my
Brother had a direét Commiflion from me to
mention that I was then ready to give Gooo /.,
but it was my Apprebenfion, and the JApprehen-
fion of all thole that kaew this Aftamr, that I
fhould not come in under fo muchs; I am not
very politive that fuch a DireCtion was given,
[ did mennon another thing to my Brother, to
acquaint Mr, f</lis, that Uhad heard mere of the
Deticiencies in the feveral Offices of the mafters,
and that I was nor without Apprehenfion, that
it I fhould give 6ooo/, to come nto this Place,
[ might from time to time be called upon for fe-
veral Sums of money i order to make good
palt Deficiencies s and I thoughe that 1t would
be unreafonable for mic to be brought into any
Contitbutien for making good thole Defictencies,
when I had no Concern in them, I then defired
it might be mentioned.  As for the Anfwer, |
never faw M, B,
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Mr. Serj. Pengelly. What Orders did you give
to your Brother? Did you give him any Order ¢
pay the money without Confideration of Lejpg
liable to the Deficiencies ? >

Mr., R, Lucas, T gave him no Order ar aj]
I thought 1t was not come to bear yet. :

Mr. Serj. Pengelly. Was there any thing pafied
after that ?

Mr, R. Lucas. I conceive, my Lords, yoy
won’t think 1t proper for me to give an Account
of what paffed between Mr, £775 and my Bro.
ther.

Mr, Serj. Pergelly, Tdelive to know, whether
your Brother had any Orders or Directions from
you to 80 on ¢

Mr. R. Lucas. T have told you every thing [
can recolle¢t; 1 only told him, I defired him to
fpeak to Mr. Lllis to recommend me to his
Lordflup, upon the Foot I have mentioned, <z,
on the L'oot of the former Propofals,

Mr. S:iy. Pengelly.  Hud your Brother any Au-
thority from you to give 6coo/. without being
fecured from the Deficiencies ¢

Mr, R. Lucas.  Six thoufand Pounds was the
Sum to be given, and I defired my Brother to
mention the Deficiencies, and that I thoull not
be underftood to be fubjeét to any of them.

Mr, Serj, Pengelly.  Was 1t to be given abfo.
lutely without Referve, or with Regard to be
fecured from the Deficiencies ?

Mr. R, Lrcas, [did defire that the Bufinefs
of the Deficiency might be explained, and dhat it
might be underftood that I would not be anfwer-
ble for any of them.

Mr. Edivard Lucas fworn.

Mr, Serf. Peioclly, T defire you would mfern
my Lords, whether you recerved any, and what
Direétions from your Brother, upon tiwe it Voo
cancy, when Mi. Thuiytenr came m, of the ma-
king Propofals for your Drother's coming ina
that Office ?

Mr., £, Lucas. Soon after Niv, Daires’s Death,
my Brother cxpreffed an Inclination to me «
fucceeding in that Office: [ told him, I had
an Acquaintance with Mr. L./7s, my Dord Y-
clesfield’s Chaplain s and if he would give me
any Commiflion, I would communicate it
My, Elis, 1 believing that a propear Way of
communicating it to my Lord. DNy DBrotner
did defire me to go to M. L5, and to m-
form hun myiclf, that he had fo juft a Senfe
of my Lord’s Honour and Generofity, tat
he believed he might leave the Terms to b
fixed by my Lord himiclt. I went to Mr, L,
and did tell him as my Brother had dufired me.
Mr, £llis fud, He did not much care to con-
cern himfelt n the Affairs if 1t had been to
recominwnd to a Living, 1t nmight be proper fur
himy but this was out of his Province. I ac-
quatnted hun with what Steps my Brother had
formerly taken, in order to obiain one of thele
Offices, and explained to him the Navwre of the
thing, and perfuaded him to liy this matter
betore his Lord(hip.  Upon which he was tiren
pleafed to fay, He woukl go to my Loind {who
was at Keafuaton) the nexe Day, and bring me
an Anfwer,

Mr, Sery. Penpelly, Had he any Direétions ci-
ther as to the Pricey or tiwe Terms ?

Mr. k2. Luces, T don’t know of any Directions
he had, either as to the Price, or the Terms,

Nir,
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Mr. Serj. Pengelly. -What did you fay about the
Security, and the Deficiencies in the feveral OF-

es !
ﬁEMr. E. Lucas. This was another Converfation,
Jbout a Week, or TenDays after; after Mr, Ellis
had brought me an Anﬁvel:, then I remember
my Brother gave me Diretions to confult with
Mr. Ellis, whether it was not proper to make my
Lord a direct Offer of 6000 /, but thpn it would
he rcafopable, that he fhould be indemnified
or fecured from any Damage, or Deficiency by
any of the precedent Mafterss and that he
hould not be called upon to make good any
fuch Deficiency. 1 told Mr. Ellis this, and he
fd, there was no Room for this, there might
he Deficiencies in fome other of the Offices,
but he had heard, there was no Deficiency
v Mr. Boriet’s Office. I had likewie heard
fo, but whether there was a Deficiency or not,
[ could not tell; my Brother was willing to
enter into a Treaty with my Lord upon thefe

Terms.

Mr. Serf. Pengelly. Did you hear any Thing
more about 1t ?

Mr. . Lucas. About a Week after My, 2075
writ to me, That my Lord Macclesfield had ap-
proved of Mr, Thurfion.

Mr, Serj. Pengelly. Pleafe to recolleCt whe-
ther your Direftion was about Boerret’s Defi-
ciency only, or about ali the Deficiencies in ge-
neral ?

Mr. £. Lucas. My Directions from my Bro-
ther were about all the Deficiencies 3 Dormer’s De-
ficiency ran in his Head, and he thought it un-
reafonable, that he fhould be obliged to con-
tribute to any Defictiency precedent to lus coming

i nafter.
Mr, Serj. Pengelly, Did you communicate this

to Mr. £llis ¢

Mr, . Lucas. 1 did commumicate it to My,
Eifis 3 if not in fuch exprefs Terms, yet to that
Llfed, that 1t was unreafonable, that my Bro-
ther fhould be obliged to contribute to make up

thofc Deficiencies that were preceding to his be-
ing mafter; I am fure, I added thofe Words,

That he fhould not be obliged to contiibute to
malke up thofe Dehiciencies that were precedent to
his being mafter.

Varl of Macclesfeld. My Lords, 1 fubmut,

whether 1t be not proper, that Mr, Eflis be called
betore this Mr. Lucas goes away.,

Mr. Ellis called, butnot examined
again immediately,

Tiarl of Macclesfizld, Mr. Lucas, 1 defire that
you would declare to my Lords over again, what
you have given in Evidence.

Mr, E, Lucas.  The firft Time I faw My, Ellis
was at my mother’s Houfe, immediately after
Mr. Borret’s Death, I then told him of my Bro-
ther’s Intention to purchafe a mafter’s Place,
and that my Brother had fo thorough a Senfe of
my Lord’s Honour and Generofity, that he
would leave the Terms to my Lord himfelf.
Mr. Ellis was not at firlt inclinable to concern
himfelt in it, but upon telling him what Steps
my Brother had taken in Regard to it; he fad
out of Friendfhip to me he would engage in it
and go to my Lord, and bring me an Anfwer,
This was the frlt Converfation. My, Eliis
did the next Day bring me an Anfwer from my
Lord. '
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Mr, E. Lucas. The Anfiver thit M, Elis
brought was, That my Lord had no Objec-
tion to my Brother; he did reinemiber that he
had been formerly recommended to him, but
that there was fonie other Perfon propofed by
fome of the mafters, of whom he expefted a
farther Recommendation, and could not. now
give any other Anfwer to it: He alfo told
me, That he apprehended, if that Perfon did
not fucceed, my Brother might have the Re-
fufal. I faid it was indifferent whether my
Brother then fucceeded, or not; becaufe my
Lord told him, That one or two mafters
were inchinable o fell, and if they did, he
might have an Opportunity of buying of thofe
mafters, This pafied on the Second Conver-
fation,

Mr. Serj. Pengelly, Go on,

Mr, £, Lucas, The Third Converfation was
fometime afterwards at my Lord Macclesfield’s
own Houfe in Lincolw’s-Inn-Ficlds, 1 went by
my Brother’s Dire€tions meaning to confult
with Mr. £/is in a friendly manner, whether
he did think it advifeable to make his Lord-
fhip a dire¢t Offer of Gooo /. I faid if he gave
Ity it was reafonable, that he fhould be indem-
nified from any Damage that thould ‘happen
by Reafon of the Deficiency in any of the
Offices, and not be obliged to contribute to-
wards making them up; he faia my Lord had
not fpoken to him abour that, that he could
not have every Opportunity he defired to fpeak
with himy that as to the Deficiencies, he had
heard there was none, I faid, I had like-
wife heard fo; Dbut whether there was or no,
my Brother was willing to enter into a Treaty
with my Lord upon thofe Terms. This to the
bett of my Remembrance is the whole I know
of the matter.

Mr, Serf. Probyn. Tonly would beg leave to
afk this Queftion, When the firft Propofal was

made to Mr. Ellis, whether he did propofe a

cerram Sum ?
Mr. It. Lucas. 1 don’t remember I did; but I

think I told Mr. Ellis my Brother had formerly
offered Gooo /. and I told Mr. Eliis this, and
did lay before hum all the Circuinitances of chat
Affair, to make him the more inclinable to
engage 1n It

Mr. Com, Scrjeant, 1 defire he may be afked,
whether any Terms befides were mentioned than
what Mr, Lucas has mentioned before 2

Mr, £, Lucas. 1 don’t rememiber there were
any other Direftions then given, I can’t be
pofitive, but that he was willing to leave it
to my Lord’s Honour and Generofity. And
my Lords I can fwear pofitively, that ull the
firt Day of thefe Proccedings, when I met
Mr, Ellis in the Court of Requefls, I never
knew that he had offered my Lord Mucclesph!d

6oco /.,
Earl of Macclesfield. My Lords, we beg leave

that Mr, Z/llis may give an Account of what Pro-
pofal he made to me from Mr. Lucas.
Mr. Ellis, My Lords, the Account Mr. Lucas

has given Your Lordfhips is true n all the
Particulars, as far as 1 can remember at this

Diftance of Time, though there are a good
many that I could not have recolleCted of
mylelf, only as (o this one, his not impm'{er-
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ing me to offer this 6oco/. T fhould not have
gone to my Lord, unlefs I had had fome par-
ticular Offer to mention. I particularly re-
member I made him that Offer, and I am as
certain, that Mr. Lucas did {peak to me to make
the Offer of 6co00 /. for this Reafon, that I never
knew that Mr, Lrcas had offered 6000 /. be-
fore by Mr. Cottingham, till this Impeach-
ment begun, when Mr, Lucas, being here, ac-
quainted me that he had made that Offer to
my Lord, |

Mr. I, Lucas, 1defire Mr. Ellis may be afk-
ed, whether ever he told me, that he offered
Lord Macclesfield 6000/ ?

Mr, Ellis. Thbelieve I only did tell him 1n
general, that I had made his Lordfhip the Of-
fer which he had defired me to make, and 1n
general likewile, that my Lord was well fatisfied
with it,

Mr, Cem. Serjeant. 1 defire he may inform
Your Lordfhips, whether, when he told Mr.
Liucas, that he had made that Ofer which he
had defired lum, he did enquire what that OF-
fer was ?

Mr, Ellis, No, my Lords, he did not,

Mr. Serj. Pengelly, My Lords, they have called
Mr. Ellis 1o contront Mr, Lucas ; but they agree
together in all the material Circumftances. M,
Ellis fays, what Mr. Licas {wears is true In every
Particular, unlels 1 Relation to the OHfer of
6oco /. In all the reft Mr, Eliis confirms Mr,
Lueas’s Evidence,

M. L. Lycas, 1 don’t politively {wear that [
did not give him that Commiffion, but to the belt
of my Remembrance, I did not give him that
CommufTion.

Larl of Macclesfield, T delire Mr., Ellis may
be afked, when he made the Propofal to me,
whether he mentioned any Condition  whatfo-
cver?

Mr, I/iis, No, my Lords, Idid not mention
any Condition,

Mr. L, Lucas.  1hll abter the frft Converfa-
tion with Mr, £//is, I had no Diretion from my
Brother to mention any Price or Condition s I
cave an Account to Your Lordfhips of two dif-
ferent Converfations.

Earl of Macclesield. When the Anfwer was
brought, that I was fatisfied with the Propofai,
what did he do farther upon it ?

Mr, £, Lucgs, My Lords, Mr. Ellis did not
tell me, that my Lord Macclesfield was fatistied
with the Propofal, but that my Lord Macclesfield
had no Objetion to my Brother, and he had
formerly received a Recommendation of him
but at prefent another Perfon was recommended
by fome of the mafters, whom he expeted to be
farther recommended,

Mr. Plummer. My Lords, I defire Mr, Eliis
may be afked, how long, before Mr. Thurflon was
admtted, was the Converfation about alving Se-
curity, that Mr. Lzcas might be indemnified from
the Dehiciencies ?

My, fdis, My Lords, in one of the laft
Converfations, which was after I had {poken
to my Lord Macclesficld, Mr, Lucas might fay
fomething, about having Security. But I don’t
rccollect 10 with any Certainty; if he did, it
was fome Days before Mr, Thurflon was ad-
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Macclesfiela any thing of this Difcourfe aboye
Security ?

Mr. Ellis, No.
 Sir Geo. Oxendenr.  He fays, He never told my
Lord Macclesfield of that Converfation: I defjpe
to know, if he told my Lord Parker ?

l\ﬂr. Ellis., No, my Lords, I told no body
at all.

Mr, Strange, My Lords, I beg leave to male
one Obfervation s a learned manager was pleafed
to obferve upon the Appearance of thefe Tywo
Witneffes together, That now the Evidence of
Mr. Lucas is confirmed by Mr. Ellis: Your
Lordfhips are plealed to remember, that Mr, £/
fis was our Witnefs, and was firft examined: and
therefore I fhould apprehend the Obfervation may
be turned much properer the other way: That
the Evidence of Mr. £//is, who was our Witnefs,

and was firft examined, is now confirmed by M.
Lucas.

Earl of Macclesfield. My Lords, I defire he
may inform Your Lordfhips with relation to
the Difcourfe that pafied betwixe them abour the
Deficiencies ; Whether the Objecion did not re-
late fingly to them ?

Mr. Ellis. 1 don’t well remember what paffed
upon the Subject of the Deficiencies; what I
have faid to Your Lordfhips before, I remember
full well, becaufe a particular Circumflance made
me recollect, that Mr. Lacas did fay, he had heard
there was no Deficiency in Mr. Borres’s Office
which T had heard too; but at what time that
Difcourfe was, I can’t recolleét; it might be as
he reprefented it.

Larl of Maccl-sfield.  Mr. Lucas faid to you,
That he wac willing to treat upon thofa
Terms?

Mr. £dw., Lucas.
that Eftet, I did fay.

Mr. Pluimmer. T only would make this Obfer-
vation; Both thefe Evidences confirm this, that
Mr, Lucas was an inquificive man, and would
not part with his 6000/, fo eafily as to afk no
Queltions,

Mr. Serf, Pengelly.  We beg leave now to call
a Wimefs as to the fecond letter or O:der,
tuppofed to be fent in Nevember 1721, to all
the mafters., Mr. Cottinghaim could not take up-
on himfelf to fay, that it was delivered ; he hadl
kept a Memorandim of the firlt, but none of
that, and he believed he might fay, it was de-
livered; we deny any fuch letter was deliver-
ed, and beg leave to afk as to that particular
Point,

Upon thole Terms, or to

Mr. Fobu Bewiet calied.

Mr. §eij. Pezgelly. 1 defire he may ke afked,
whether in November 1921, any fecond letter, or
Order, of the Purpoit of the firlt Order, was
fent, or delivered, in relation to the mafters
bringing in their Accompis?

Mr., 7. Beinset, My Lords, 1 never faw any
fuch letter.

Mr. Seiy. Pengelly.  Did you ever hear of it ?

Mr., 7. Bennet, I never heard of it before, till
I heard Mr, Cotsinghunr read it at the Bar,

Mr. Serj. Pengelly, Did you receive any Ac-
count from the other mafters, that they had re-

ceived any fuch Jetter ?
Mr., 7. Bennet.  No, my Lords, never.

Mr. Serj, Peigelly, Do you recollect any Dil-
courfe between my Lord decclesfield and your
Brother, relating to your Brather’s Accouist ?

Mr.

mitted,
Mr. Seij. Prodyn. T defire he may inform
Your Lordfhips, Whether he ever told my Lord
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Mr. 7. Beumet. I don’t recolle& the whole.
Mr. Serf. Pengelly. What do you recollect ?
Mr. ¥. Bennet. My Lord hath declared to

me, That he wondered Mr. Kyuaffor and my
Brother fhould put fuch an ffem in their Ac-

compts, which would make a Difcovery, that the
mafters had bought their Places with the money
of the Court, which might be of mifchievous
Confequence s that whenever 1t was  objected
o him, he had always taken great Pains to
deny 1t.

Nr. Serj. Pengelly.
what Time?

Mr. 'f. Bennet.  About Chriflias Iaft,

My, Seij. Probyn. We beg leave to take No-
sce of the Nature of this Evidence, that it is
very improper now, being new Lvidence; not
1o the fame Purpole to fupport what was gi-
ven betore, but new matter, and therefore not

When was this?  About

pIOP.T. o

Mr. Lutwyebe.  We apprehend it is very pro-
R becaule Mr. Thomas Bennet’s was objected to,
wnd this confirms his Evidence.

Mr. Holford called.
Mr. Serf. Pengelly. My Lords, we defire he
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Mr. Lightboun. I ncver heard of it, till 1

heard it ac Your Lordfhips Bar from Mr, Cor-
singhai.

' - Mr. Edwards called. .

Mr. Serj, Pengelly, 1 defire he may be afked,
whether he ever heard of this Letter of Nov. 1721 2
g Mr; Edwards, 1 never heard of fuch.a Letter,
till'T heard it mentioned at this Bar,

M. Serj. Pengelly.  So that, my Lords, we ap-
prehend this letter, when written by Mr, Cotting-
baim, was a Pocket-letter to be made ufe of on
apy proper Occafion. The managers have done
with their Evidence and the Witneffes; they fhall
callno more. 'We humbly apprehend, that we
have cleared up the Reafon, why the Lord took
5000/, rather than 6000/, It was from Hopes of
greater Gain in having 5000 Z abfolutely, wichout
being liable to refund, than 6000 /. liable to fuch a
Contingency. Upon the Evidence we fubrnit the
whole matter.to Your Lordfhips Determination.
 Mr. Serj. Probyn. My Lords, we will be fhort
in our Reflections upon this new Evidence, We
apprehend theirEvidence proves, what was infifted
upon by us, that there was Care taken in dif:
poling of thefe Offices, and that my Lord Maccles-

may be afked, whether this Jetter, or Order, of Jicld having perfonal Knowledge of one Gentle-

November 1721, was ever communicated to him
by Mr. Cottinghain £

M. Holford.  No, my Lords, I never heard of
it ti!l now lately.
 Mr. Com. Serjeant. 1 delive Mr. Holford would
inform Your Lordthips, whether there were not
then feveral mafters {enior to im? and whether
it 15 not ufual to leave thofe letters, or Orders,
with the Senior mafiers?

Mr. Holford, 1 don’t know that {uch Order,

or letter, was loft av that Time. Mr. Hiccocks
and Mr. Fellowes were Senlors to me,

Mr. Cois. Serjeant, 1 defire he may be afked
the other Part of the Queltion, Whether it 1s
not ufual to leave Orders, wherein the malters
are generally concerned, with the Senior ma-
flers 2

Mr, Holford. Tt is no*s but the Ufage gene-
ralty is to be left at the Publick Office. It
might be left with the Scnior mafter, for ought
I know,

Mr, Lovibeird called.
Mr. Seij. Pengelly.  Did you ever hear or know
of this Letter or Oider of Nov. 1721 ¢
Nr. Lovibsrd. I never heard of any fuch let-
ter or Order, till I heard it read at this Bar.

Mr. Kyrafton called.

My, Serj. Pengelly. M. Kynafton, will you give
my Lords an Account, whether you heard of this
fetter or Order of New. 1721

Mr, Kynaflon. 1 fuppofe you mean the letter
which Mr. Cattingbcin raad.

Mr, Serj. Pengelly.  The fame. |

Mr. Kyiaften. 1 never heard of i, till I heard
it read at chis Bar,

Mr, Serj. Pengelly. I hope this will explam Mr.
Cottizgham’s Want of memory, when he faid that

lie could not remember It,

Mr. Lightboun called.
Mr. Serj. Pengelly. I defire to afk you, whe-
ther you know any thing of this letter of Vov,
1521 ¢

man did prefer him before another, whom he
did not know, though he had lefs money from
him, than he could have had of the other, It is
agreed by Mr. Lucas and his Brother,, that there
was a propofal of 6000/ made upon this Occa~
fion: Mr., £/s tells you, Mr. Lucasgave him Or-
ders to propofe it to my Lord Macclesfield without
any Terms whatfoever : Fle never mentioned any
Terms, or intimated any Condition or Reftriction
to my Lord Macclesfield, Upon that his Lordfhip
was pleafed to dire¢t a proper Enquiry to be
made, what Sccurity he was able to give for the
Difcharge of his Office; here there was 60co /.

propofed without any Terms by one whom he
did not know; but he preferred another whom
he did know to be well qualified, for 5000/ This
doth not fhew any Negle&t 1 the noble Earl;
but all the Care and Caution that ever could

= taken 5 and this thews that the Earl eould not
do tiis out of an immoderate Defire of Gam, when
6000 /. was propofed to be given s but he prefer-
red another whom he knew to be well quali-
fied for lefs money; fo that we apprehend this
is an Ewvidence which is much in favour of
the Earl. As to the other matter, the ma-
fters not knowing of this letter, your Lordfhips
obferve what Evidence was given by Mr. Cotting-
bam. This 1s a Tranfattion fome time ago, he
{ays that he writ this letter by the noble Lord’s
Order, that he cannot now fay to which of
the mafters he delivered it, or whether 1t was
perfonally delivered by him, or by one of his
Clerks. Your Lordfhips will obferve, that there
were two mafters Senior to Mr, Holford, viz. Mr,
Hiccocks and My, Fellowes 3 and it might probably
be delivered to one of them; onc of them is
fince dead, the other is yet living; but we
were not aware of the Objection, and fo have
not him here,  This doth not impzach Mr. Cor-
tingham’s Credit or his Evidence, fo far as it con-
cerns the Earl,

Mr.Com. Serj. My Lords, I'will not enter into
a ftri¢t Comparing of the Evidence, we appre-
hend that what Mr, £/is fwore ftands confirmed

in every thing by Mr. Lacas, and we have
Reafon
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Reafon to thank the Gentlemen of the Houle
of Commons for this Evidence. There was one
material Part of our Evidence, that the Earl had
a thorough Intention of entring into the Regu-
lation of thofe matters ; but by Difputes arifing in
relation to the Jurifdiction of the mafter of the
Rolls, he was hindred.

Now the Evidence of Mr. Lucas corroborates
our Proof on this Head, he faith that Mr.

Cottingham told him, tho® Security had not been
taken, yet at prefent the noble Lord had a

Reformation in View, and Security would be
expedted ; and therefore he enquired what Se-
curity he could give; there was not only an
Enquiry into his prefent Circumftances, but
likewife an Intimation that Security would be
expeted. This fhews the Earl’s Intention; and
if ‘the Thirlt of Gain had fayed him, Mr. Lu-
cas would never have had thofe Bugbears to
affright him from giving {o much money. Up-
on the whole it appears that no part of our Kvi-
dence is any way impeached by the new Evidence
they have given.

Earl of Macclesfield. My Lords, I beg leave to
fay a very few Words upon what hath been newly
offered, as to the Evidence to take off my hav-
ing preferred 5000 Guineas with a Perfon 1
thought a better man, to 6ooo /, with another,
whom 1 thought a good man. I apprehend 1t
is not taken of at all by any Thing that has
yet been offered. Mr. Lucas owns that at the
firft Time therc was an Expectation of Security,
and he has given your Lordthips an Account
that he afked what Security was expeted ; and
was anfwered 1 think to the Value of 10,000/
and that what he {poke of the Deficiency, was
only that he fhould not be liable to farther Or-
ders to be made upon him for Contribution to
the former Deficiencies of other mafters ;3 and
in the latter Time, when the Clamour was great-
er, Mr. Ellis offered me 6000/, abfolutely with-
out any Condition, and I faid I approved of the
Perfon and of the Ofter, butI had another Gentle-
man then under Confideration. Their Evidence
indeed vartes as to the Particulars of the Conver-
fations they had upon this Subjett : But whatever
Diflcourfe paffed between them, unlels 1t came
to my Knowledge, 1t ought not to affeét me.
I never heard, nor 1s 1t fo much as pretended,
that I ever did hear, there were any manner of
T'erms or Conditions whatfoever annexed to the
Propolal made by Mr, Lucas.

Mr. Eliis has been afked this Queftion, and
has fworn pofitively he mentioned none at all
to me; fo that there is not the lealt Pretence
that the Reftriction, {fuppofing Mr. Lucas annexed
any to the Propolal (which I muft obferve 1s flatly
contradiCted by Mr, E/is’s Evidence) ever came
to my-Knowledge,

As to what Lvidence is given in relation to
the letter of Nevember 17213 your Lordihips
will remember, that when I fpoke of that, I en-
tred vpon 1t as a Thing not at all neceffary
for me; becaufe they had not proved the Ar-
ticle, that the letter writ in February was with
an Intention to terrify the mafters into a Con-
tributiony but all the Proof they produced was,
that the mafters had paid a voluntary Contri-
bution, and upon that they made fome Obfer-
vation 3 but not one of the mafters ever gave
your Lordflups an Account that they did it by
Realon of, or under the Terror of this letters

195. The Trial of Thomas Earl of Macclesfield,

10 G. .

they have called every one of them, and not
one hath faid fo, but agreed that they had paid
it as a voluntary Conttibution; fo that there
1s no manner of Occafion for what hath been
faid about this letter. Mr. Cottingham did fay be-
fore your Lordfhips, that he thought the let-
ter was fent, and he had no Reafon to belieye
the contrary ; but indeed he had no memoran-
dum of 1ts being fent. It is very extraordinary
to fuggelt, that this fhould be a pocket letter.
Can any Perfon imagine that that letter was cal-
culated for an Occafion like this?¢ Was there
any Apprchenfion of this Profecution in 17242
My Lords, 1t is not worth while to trouble your
Lordfhips with any more Remarks abour fo
groundlefs a Pretence, In the Reply there hatl
been fomething ‘new offered to your Lordfhips
to make out my recciving money from the
malters to be an Offence at common law; and
there have likewife been mentioned feveral Aés
of Parliament, to neither of which I have lLad
any Opportunity of giving an Anfwer before; |
therefore apprehend 1 have a Right to take No-
tice of them now, And firlt 1 beg leave to ob.
ferve to your Lordfhips, that cvery one of thefe
A&s of Parliament relates plainly to Judges who
take Bribes, or take money for doing their Duty,
or for doing thofe Things they were bound to
do; they lie upon your Lordfhips table, and if
your Lordfthips will but look upon then you will
find all to be fo.

That of Magna Charta is planly fo, that Ju-
ftice fhall be adnuniftred to the Party withour
paymg for it,

So the Statute of x2. R.IL that they fhall, —

Mr, Serj, Pengelly. My Lord cannot ce re-
aular to reply to us on that Statute,

Earl of Macclesfield.  'The Statute 1s, that they
fhall not make any Officer tor Brokage.

Sir G, Oxenden.  'We mult fubmicit to your
Lordthips whether this can be regular; the
noble Ear]l hath had his Defence, we have re-
plied ; it is not regular for him to enter into
Debate now.

The Statute 1s upon your Lordfhrps Table;
and your Lordfhips will confider it.

Earl of AMaceclesfield. 1 will not take up your
Lordthips Time any farther i mfifting upon
it; but I hope at lealt thofe Gentlemen wil
not oppofe my taking Notice of one Thing
that is new; though not any part of the Ar-
ticles, which is what the Gentlemen have faid
with relation to 77:lfer’s Compofition not being
binding upon the Suitors of the Court; thic
it is matter of Horror that 77i/fon fhould truft
to the Faith of a Court of Juftice, and upon
that enter into @ Compofition, which at latt
thould not be effeual and binding, To that
give me leave to anfwer, that if /e had
aCted honeftly, and given a fair Account of
his Eftate and Effeés 1n this Cafe, and it had ap-
peared upon the whole, that he could not piy
more than according to this Compofition; and
at the fame Time thar it muft be a real ad-
vantage to the Suitors to have received their
Proportion of what he was able to pay, with-
out the Expences of a Statute of Bankruptcy ;
in that Cafe he would have the Benefit of 1t:
But in Cafe he could have paid more, and
this appeared only to be a fraudulent or unfair
Compotition, it would be no way conclufive up-

on the Suitors; and as he ought not to reap any
Beneht
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Benefit, fo nether would they fuffer any Prejudice

Ly it upon that Suppo@tinn.- -
yMr.PSesj. Peneelly. 'The managers are entitled

w0 the Reply and Cenclufion.

As to our Evidence newly given, 1t proves in
he ftrongeft manner, that if there was a Reafon
tor diftineuithing between 5000/, and 6ooo/. it
was becaufe the booo L was attended with an In-
ambrance s and 1f 1t be fad that the Earl had
no0 Notice of it, 1t is prov’d that his Agent, or
the Perfon whom he employ’d, had this Account
deliver’d to him, and knew it; and we appeal to
the Letter which is in their Hands, And therefore
‘his 1s 1o far a Confirmation of the other Part of
the Charge of Negle€t when Security was offered.
Why was not the Perfon accepted? Why Mr,
Elle preferr’d 2

Nr. Lucas’s Directions to his Brother, and lus
Tranfactions are confirm’d by Mr, Z/is, my Lord’s
own Chaplan; and the only Reafon why the
Dargain was not concluded, was, becaule of the
Privileae infifted upon by the Perfon to be indem-
pificd from all Contributions and Charges.

Earl of Macclesfield. 1 beg your Pardon, if 1
trouble your Lordfhips once more, 1 relation to a
Picce of new Evidence, which I did not before re-
fleét upon 3 I am under a very great Difadvantage
from thefe Gentlemen, who are for tying me down
to very great Flardfhips, {o that il any thing {lips
my memory, at what they call the proper Time,
it muft at this rate be loft for ever. I would take
Notice of one Thing, with relation to what Mr.
Thoinas Bennet faid of what I fpoke, of denying
that the mafters paid for their Offices out of the
Cuiters money 3 they are attempting to prove that
I %new of their doing fo, and they prove it by
fhewsing, that I faid T had always denied 1.
But, my Lords, is there any of the mafters that
cxme in in my lime, that fays I knew any fuch
thing ? No, my Lords, not one of all thole ma-
fters that came in in my Time, and appear to
have tranfacted in this manner; there arc only
two, Mr. Kynaffon and Mr, Thomas Bennet ; but
is there any of them, or any other, that pretend
that I knew they did fo? Here are two Perfons
that paid for their Offices out of the Suitors mo-
ney ; and becaufe Itold one of them afterwards,
admitting what he faid to be true, that I had heard
it faid it wasfo, and deny’d 1t; Is it from thence
to be concluded that I knew 1t was really fo?
My Lords, I beg leave to obferve as to the mat-
ter of the difference of the Prices s I gave Evi-
dence of the difference of Prices n other Offices,
and their Rife from 50 ). to 500 1. in one Inltance,
and from 200/, to 800/, 1n another,

Mr, Seij. Pengelly, We are unwilling to inter-
rapt the Lérd ;3 but now for him to go back again
into the whole, is a greater Right than his Lord-
fhip 1s entitled to 3 therefore from the Duty we
owe to your Lordfhips, we hope every Thing that
1s regular Thall be obferv’d.

Earl of Macclesreld. I fubmit if your Lordfhips
think T am irregular; in the Confufion my Papers
were in when I made my Defence from them,
the Notes relating to this and {ome other matters
were overlook’d : But as to the Reply, I muft beg;
leave to make one general Obfervation, That the
Gentlemen have thought the Arguments ufed by
me in that Defence, either fuch as they could
hot anfwer, or fuch as needed no Anfwer, fince
they have not attempted to anfwer any of them
and which of the two, I muft leave to-vour Lord-

fhips Determination.
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Mr. Onflows. My Lords, in the Coutfe of our
Reply, we made ufe of the Statute of Hexry IV.
We have it not printed, but we have an attefled
Copy in Writing, and the Original Roll ; if your
Lordfhips pleafe, this atteftedCopy may be brought
up to your Lordfhips Table. |

Mr. Nicholas Paxton {worn.

Mr. Paxton. My Lords, 1 examined this Copy
with the Deputy-keeper of the Rolls in the Tower,
and 1t 15 a true Copy.,

Farl of Macclesfield, Whether that Parliament
Roll be in the Nature ofa Journal or a Statute Roll,
wherein the A& of Parliament is enter’d ?

Mr. Paxton, My Lords, the Officer s here 3 he
will give your Lordfhips an Account.

Mr, Lutwyche. It is quoted by my Lord Coke
to be of the fame Nature as a Parliament Roll,

Mz, Zolmes called,

Mr. Serj. Pengelly, Mr, Holues, Where is this
Roll kept?

Mr. Holmes. My Lords, I am Deputy-keeper
of the Records.

Mr., Serj. Peugelly. Where ?

Mr. Holumes. In the Tower.

Mr. Serf. Peagelly, What Roll is that ?

Mr, Holmes, It is the Parhament Roll of the
11th of Henry 1V.

Earl of Macclesfield. 1 defire he may inform
your Lordfhips whether there be any Difference or
Diftintion between the Parliament Roll and the

Statute Roll ?
Mr. Holmes. There are a great many private
Acts enter’d upon the Parhament Rolls s that are

not in the Statute Rolls; what 1s i the Statute
Roll was fent down by Writ into the feveral Coun-
ties to be proclaim’d in the feveral County Courts,

Mr. Serj. Pengelly, Whether that is not the O-
riginal Roll ¢

Mr. Holmes, This 15 the original Roll.

E. of Macclesfield. 1 apprehend the Parhiament
Roll contains the Petitions, and the King’s Aniwer,

Mr. Holmes. It doth,

E. of Macclespield, Before it comes to be pub-
lithed as a Law, is 1t not drawn up 1n Form, and
enter’d upon the Statute Roll ?

M, Holmes. The Petition 1s a piece of Parci-
ment ; after it hath paffed King, Lords, and Coms~
mons, then it i1s entred on this Roll.

Mr. Oiflow. Whether the King’s Aflent 1s not
entred upon this Roll ¢

Mr, Holmnes. There 1s le Roy le Veut.

Lord Lechmere. 1 defire, for your Lordfhips
Satisfaction, that he may read what 1s upon the

Parchment Roll.
M. Holies reads 1ty &,

Parl, Rot, Ne 28. 11 H. IV,

Item,Q?if E nul Chaunceller, Tre-
Refpectuatur [forer, Gardein de Privie
per Dominum( Seal, Connfeller duu Ray, Screimentz

Principem & , a Counfeill du Roy ne nul autre Off-
Concilium, chr Fuge ne Miniftre du Koy parnant
fees on gages de Ray pur lowr ditz

< Offices ox Services, preigne en nille

manere e LEMps avenir afcun md-

pere de doun on brocage de nnlly

pour lour ditz Offices et Services,

«affaire fur peyn de refpondre a Roy

de la treble de ceo que ifft preignont,

et de [atisfier la Partie et puuys al

volonte de Roy, ¢t foit difchargez de

fon Office, Service, & Counfeill pur

Lol
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toutz jonrs, & que chefcun qui vorra
pur fuer en la dite Matier eit la fuit
Sibien pur le Roy come pur luy mefmes

&S it la tierce partie de fome de qui
le parties foit duement convill,

Le Roy le Voet.

K. of Macclesfield, What is there in the margin?

Mr. Holmes. Refpectuatur per Dominum Prini-
pem &8 Concilium.

I, of Macclesfield. That T may not be mifunder-
ftood in this matter, and accufed of going to quib-
ble away an A& of Parliament; your Lordfhips
will give me leave to obferve in the firlt Place,
That fuppoling this to be an A& of Parlilament, 1t
relates to Cafes where Judgments are given, or where
the Parties have a Right, and not any way to me or
to my Cafe; and having premis’d this, your Lord-
thips will fce how this matter ftands. Flere are
two Rolls, the one is in the Nature of a Journal,
whercin an Entry is made of the feveral Proceed-
ings, and there are in it great Numbers of Petitions
to the King by the Commons 3 whereby they pray,
That A&s may be made, and the King’s Anfwers
upon them : The Anfiver it may be is agrecing to
fome Part of what they pray, or fometimes to no
Part, but a Provifion made quite different from
what they pray. At that Time the Judges drew
up the Adts afterwards in Form, and thence then
thofe Adts were entered upon the Statute Roll s
and they were promulgated at that Time by Pro-
clamation on Writs iffued to the Shenfis of the
feveral Counties. Now this hath in the margin of
the Parliament Rolly Refpeltuatur peir Domitnum
Principem & Concilium, When the Judges came at-
terwards to draw up the Statutes of this Parlrament,
in order to publifh them, there being a Refpeéina-
tur fet upon this m the Parliament Roll ; they for-
bore to draw it up amongft the reft, and it 1s not
entied upon the Statute Roll at all, nor ever printed
in any Statute Book [ince, nor was it ever pub-
lih’d by the Shenils, nor confequently fent to the
lveral Courts of Jultice, nor ever taken Notice of
by them asa Law; {or the Reafon of that maxim,
‘I'hat the Courts of Juftice are bound to take no-
tice, ex efficio, of public Laws, and not of private
[aws, was becaule the publick Laws were tranf-
mitted to them under the Great Seal. The Fact
then mn this Cafe doth appear to be, that when the
Aés of this Parliament of 11 Hen, IV, came to e
drawn up and promulgated, this having a Refpe-
Suatur enter’d upon 1t, was not entred upon the
Statute Roll, and fo not publifhed; thisis the Fact,
However it doth not concern me, nor doth 1t relate
to the prefent Cale at all, as | obferved to your
Lordfhips before: If 1 had made a Decree for mo-
ney; it Ihad refufed a Writ or Subpeera, unlefs
the Party had paid me money, then I had been
within the Statute, but not tn this Cafe,

Mr. Luzoyche. We fay this Statute doth concern
him: But as to what he faith, that there 1s an Entry
in the Margin, Refpefluatur per Dominum Princi-
peiny ¢, this Is taken Notice of n the 3d Inltitur,
where my Lord Coke particularly affirms, that this
is an At of Parliament m IForce, and 1s upon the

arliament Roll, and takes notice of Refpefiuatur,

&c. that it was in Fa&t done by the Prince, the
Son ol King Henry IV. but without Authority ;
and that notwithftanding fuch Refpite, this At of
Brliament s in full Force,

My, WWeft. Suppoling it to be an Act of Parlia-
ment it extends to the Earl’s Caley but whether
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it be an A& of Parliament or no, is a Queftion
that the Noble Earl now makes. I thought it hiad
been the common Learning, that all the old Laws
were Petitions from the Commons, and the Kino’s
Anfwer to them ; and that they were entred UP?Jn
the Parliament Roll; and that the Parliament Ro|]
was only a Voucher to the Statute Roll. I could
give many Inftances where that Voucher was not
purfued, and the Statute Roll drawn up different
from the Parliament Roll ; and that was the very
Reafon of altering the manner of palling Laws in-
to the method that 1s now ufed. This is my Lord
Chief Jultice Hale’s Account in one of the modem
Reports.

Mr. Plummer. The Earl impeacl’d hath prin-
cipally infifted on two things; the one is the
king a lefs Sum of moncy for a mafter’s Plce
when vacant, when he had a greater Sum offu’y
him ; and that therefore it follows that he hath no
made corrupt Advantages in order to ratle his
own Fortune, and that he 1s Innocent.  Fle hath
called the Negotiator in this Affair to prove, That
when he was offer’d 6ooo /. he took 5000/, The
Commons have by their Witnefs explain’d it; and
this matter is now fully clear’d, and your Lord-
fhips have the whole before you 5 and I will make
no farther Obfervation upon it.

The fecond Thing that he lays great Weight
upon 1s, that he called for the Accounts of the
malters, notwithftanding the 500/ apiece was
paid in.  Upon examining the Witnefles, it dotls
not appear that any of the now mafters knew any
thing of it. I leave it to your Lordfhips Confi-
deracion, whether, if the Earl of Macclesfield had
been in carneft, he would not have had a Retumn
of that Order. It doth not appear there was ever
any Account given in; theretore when thefe two
Points are made plainer againft him now than they
were on our firlt making good the Charge, the’
he feems to fay the Sting of the Impeachment is
taken out, yet it is plain the Stingis not taken out
of it, but it ftill remains; and your Lordfhips will
give fuch Judgment as is juft and legal,

Then the Managers for the Houfe of Com-
mons, and the Counfc! withdrew, and chen the
Houle adjourned.

—

Tuefday, 25 May, 1725. The 11th Day, the Lords
being feated in their Houfe, and the Aanagers
being come, and feated as before, the ufual Pro-
clamation was made for Stlence.,

L. Ch. Jult. King, MY Lords, Your Lordfhips

having heard the Evi-
dence 1n this Cafe, have agreed upon a Quettion,
which is feverally to be put to Your Lordfhips in
the ufual Order. The Queftion is this, Is Themas
Earl of Macclesfeld guilty of High Crimes and
Mifdemeanors charged upon him by the Impeach-
ment of the Houfe of Commons, or not Guilty,
upon your Honour ?

L. Ch. Jult. King, Robert Lord Walpole, \What
fays your Lordthip ? Is Thoinas Earl of Macclzspeld,
guilty of High Crimes and Mifdemeanors charg’d
upon him by the Impeachment of the Houfe. of
Commons, or not Guilty ?

Lord Walpole, Guilty upon my Honour.
The fame Queflion was frverally put 16 the wefl,

whofe Names and Vates are as follow.
Nicholas Lord Lechmere, Guilty upon my Honour.
Matthews Lord Ducie, Guilty, &e.

Thosias
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7homas Lord Onflow,
e Lord Bathurft,
Thomas Lord Foley,
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Guilty upon my Honour  Nicholas Barl of Scarfdale,
- Guilty, &c.  Robert Earl of Sunderland,
Guilty, &c. William Earl of Denbigh,

Guilty, &,
Gutlty, &,
Guilty, .

Samuel Lord Mafbam, Gu.ilty, &c.  Edward Barl of Warwick, Guily, .
qhomas Lord Trever, Guilty, &e, George Earl of Northampton, Guilty, e
Thomas Lord Montfoy, Guilty, &¢.  Jobn Earl of Leicefter, Guilty, .
Gearge Lord Hay, Gug.ty, 5c.  Henry Earl of Lincoln, Guilty, &.
Yobn Lord Gower, Gu!hty, Ge. Thomas Earl of Pewmbroke, Guilty, &,
Henry Lord Herbert, Guilty, 9.

Fobn Lord Afbburnbanm, Guilty, &c.  Fobn Marquifs of Tweedale, Gutlty, &e.
“umzs Lord IValdegrae, Guilty, &e.

Charles Lord Lynn,
Clarles Lord Cornzoallis,
Clailes Lord Bruce,

775 iiam Lord Brooke,

Guilty, &,
Guilty, &,
Guilty, &c.
Guilty, &,

Fames Duke of Chandys,
IVilliam Duke of Manchefler,
Philip Duke of Wharton,
Thomas Duke of Newcafile,

Gulty, &,
Guilty, .
Guilty, {oe.
Guilty, &e.

Sumes Lord Corrpton, Guilty, &c.  Peregrine Duke of ducafter, Lord) ~ .. .

I77iliam Lord Hinfdon, Guilty, &9, Great Chamberlain, } Guilty, &e.
Hugh Lord Clinton, Guiley, &c.  Fobn Duke of Roxburghe, Guilty, &e.
Fohis Lord Dzlawar, Guilty, &, Fames Duke of Montrofs, Guilty, €.

Aigernon Lord Perey,

. Guilty, &5e.
1Villam Lord Abergavenny,

Jobn Duke of Moutague,
Guilty, &e.

Gutlty, e
Charles Duke of Grafton, Lord _
Chamberlain, } Guilty, &e.

John D. of Greeawich, Lord Steward, Guilty, €.

Iilliam Duke of Devonfhire, Lord .
Prefident, } Guulty, .

Stephen Lord Bifhop of Exeter,
J7liam Lord Bifhop ot Briffol, Guilty, &e.
Edward Lord Bithop of Chichefter,  Guilty, &¢.
Richard Lord Bifhop of 8¢, Davids, Guilty, €.
Yohi Lord Bifhop of Norwich, Guilty, &9e.
obir Lord Bithop of Carlifle, Guilty, &,
I/illiam Lord Bilhop of Bangor, Guilty, &,
Foeph Lord Bifhop of Glocefter, Guilty, &,
Thomas Lord Bifhop of £y, Guilty, &.
I7hite Lord Bifhop of Peterborough, Guilty, €.
Sanmuel Lord Bithop of Rochefier,  Guilty, é9e.
Fobn Lord Bifhop of Oxford, Guilty, &
Zebn Lord Bifhop of S, Afaph, Gutlty, €&9c.
Richard Lord Bithop of Winchefler, Guilty, &¢,
IVilliam Lord Bithop of Durbam,  Guilty, &,
Edmund Lord Bifhop of Londen,  Guilty, &,

Guilty, &,

William Lord Archbithop of Can- : ]
tr:rbzfry, P } Gullty, {5,
L. Ch. Juft. King. My Lords, Your Lordihips

have unamumoufly found Thomas Earl of Maccles-

Jfeld guilty of High Crimes and Mifdemeanors

charged upon him by the Impeachinent of the

Houle of Commons,

Then the Managers for the Houfe of Commons

and the Council withdrew 5 and then the Houfe ad-
adjourned,

Gesrge Lord Vifcount Torrington,
Simon Lord Vilcount Harcourt,
Richard Lord Vilcount Cobbam,
Henry Lord Vifcount Tadeafler,
Henry Lord Vifcount Lonfdale,
IZilliam Lord Vilcount Hatton,

Charles Lord Vifcount Townfbend,

Guilty, &e.
Guilty, &,
Guilty, .
Guilty, &,
Guilty, &,
Guilty, &,
Guilty, &,

Wednefday, 26 May, 1925. The 12t Day.
The Lords being faty and the Managers being cone,
the ufual Proclamation was made for Silence.

H EN the Gentleman Ufher was commanded

to call in the Earl of Macclesfizld, who being
come to the Bar, the Speaker acquainted him, that

Lazwrence Lord Vifcount Say and Seal, Guilty, &c,

Thowas Earl of Pomfret,
Bennet Earl of Harborongh,
Villiam Earl of Cadogan,
Ta:bot Earl of Suffex,

George Earl of Halifax,
Fobn Earl of Briffel,
Themas Earl of Strafferd,
IPafbington Earl of Ferrers,
Aichibald Earl of Hay,
Henry Earl of Deleraiie,
Jobn Earl of Stair,

George Karl of Osdney,
Charles Earl of Selkirk,
James Earl of Findlater,
David Earl of Buchan,

Jobin Earl of Rothes,

George Earl of Cholmondeley,
William Barl of Albemarle,
Frederick Earl of Rochford,
Richard Earl of Scarborough,
Montague Earl of Abingdon,
Williom Earl of Yarmouth,
Richard Earl of Rurlington,
Charles Yarl of Carlifle,

Guilty, e,
Guilty, &,
Guilty, &Se.
Guilty, €,
Guilty, &oe.
Gulty, .
Guilty, &e.
Guilty, &.
Guilty, e,
Guilty, &e.
Guilty, &,
Guilty, ¢,
Guilty, e,
Guilty, &
Guilty, &,
Guilty, &e.
Guilty, &Je:
Guilty, e,
Guilty, &Je.
Guilty, &5,
Guilty, &,
Guilty, &,
Guilty, &,
Guilty, &,

the Lords had fully confidered of his Cafe, and
had unanimoully found him guilty of High Crimes
and Mifdemeanors charged upon him by the Im-
peachment of the FHoufe of Commons.

E. of Macclesfield, 1 attend your Lordfkips, in
Obedience to your Lerdfhips Command; but I am
perfuaded, that if your Lordfhips knew what I
fufter, your Lordfhips would not have required this
of me, the rather as I did not intend to make any
Exceptions in rejation to the Proceedings, or give
your Lordfhips any farther Trouble, I am now to
expect your Lordfhips Judgment; and I hope that
you will be pleas’d to confider, that I have fuffered
no {mall matter already in the Trial, in che Expence
I have been at, the Iatigue, and what I have fuf-
fered other ways; Dbelides the cruel Diftemper
which this hath brought upon me, I have paid
back 10,800/, of the money already, 1 have loft
my Office, I have undergone the Cerfure of both
Houfes of Parliament, which is in itfelf a very
fevere Punithment, My Lords, the Deficiency of
Mr. Dormeir doth found large, 25,000/ but my
Lords, it was not through my Fault that the De-
ficiency happened, nor was that mafter put in by
me; on the contrary, with great Difliculiy, it 1s
reduced by my means to 10,000/, lefs than other-

wife & =
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wife it would have been, My Lords, all the Lofs
that can be fuftain’d by any thing charged agamit
me, is only what fome of the Suitors might have
had more for their Proportion, than they can do
now out of Mr. Dormer’s Effets. His Debt came
to about 47,000/, his Effells to about 13,000 /.
which is about a fourth Part: I don’t find there
is one Suitor hath made his Complaint, that he
hath not reccived his five Shillings in the Pound,
Mrs, Chitty hath received her Share.

Mr. Onflosy. My Lords, We mulft fubmit it to
your Lordthips. This was proper when the Noble
Lord was making his Defence; but it is not fo in
Arreft of Judement, Your Lordfhips have found
him guilty of the Fadt, and he 1s now arguing 1n
Defence of it: If he hath any thing in Arrelt of
Julgment, he may fay it and the Commons are
here ready to anfwer 1t

I was very unwilling, my Lords, to interrupt
the Earl, and do it now with greatr Reluctancy ;
but it is for the fake of Regularity in your Lord-
thips Proceedings ; and we mult appeal to your
Lordfhips whether the Noble Lord 1s not nOwW
going into the Repetition of what he faid i his
De'ence ¢

E. of Macclesficld. My Lords, I fubmit whether
this be not proper in mitigation of your Lordfhips
Sentence s but whether it be or be not, lcave my-
{elf to your Lordfhips Juttice and Mercy ; [ am
fure neither of them will be wanting, and I en-
tirely fubmit. I don’t know whether your Lord-
hips will be pleafed to difimfs my Attendance at

this Time, or whether your Lordlhips will require
me to come again under this very great Uneali-
nefs 3 I fubmirt it to your Lovdfhips.

Then the faid Earl, as alfo the Managers, were
direGted to withdraw; and the Houfe ordered
Thomas Farl of Macclesfield to be committed to
the Cuftody of the Gentleman Uther of the Black
Rod; and then proceeded to the Confideration of
what Judgment to give upon the Impeachment a-
cainit the fad Farl, and afterwards adjourned to

Thurfday Eleven ol the Clock, the 27th of May.

Thurfday, 27 May 1725. The 13th Day.

Meflage was fent to the Foufe of Commons
by Mr, Baron Page and Mr. Jultice Deirton,
to acquaint them, That the Lords are ready to
aive Judgment againlt Thoinas Earl of Macclesfield,
it they with their Speaker will come and demand
the fame, |
Flercupon a Motion was made, and the Que-
ftion propofed, That this Houle will demand
Judgment of the Lords againft Thoinas Earl of
Macclesfield s which occalioned 2 warm Debate,
that lafted 6l Five in the Afternoon, when the
previous Queftion being put, tha: the Quettion be
now put, it was carried in the Affirmative by a
majority of 136 Voices againit 653 and then the
main Queltion being put, it was refolv’d, That
this Houfe will demand Judgment again{t Thomas
Farl of Macclesfield.  This done, the Commons
. refolv’d, Nem. Con, That the Thanks of this
Houle be given to the Members, who were ap-
pointed the Managers of the Impeachment againft
Thomas Farl of Macclesfield, for their faithful Ma-
nagement in their Dilcharge of the Truft repofed
in them. Hereupon Mr. Speaker gave them,
they ftanding up feverally in their Places, the
‘Thanks of the Houfe, as follows:
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GENTLEMEN,

‘e IT is with the greateft Chearfulnefs that I o-
« & bey the Commands of the Houfe on this
«« Occafion; and yet I was never, on any QOcca-
« fjon, more fenfible of the Difficulties of per-
« forming them as [ ought; but I have this Si-
¢ tista@ion 1 this Motion’s being made when |
 eaft expected it, that my not being prepared
 may be fome Excule for thole Defects, which
<« [ flould not have been able to have fupply'd,
¢ had T had never fo long a Time for Confile-
‘¢ ration.

GENTLEMEN,
¢« You have maintained the Charge of the Com.

¢« mons, with that Force of Argument, Brauty
“ of Expreflion, and Strength of Reaton, as woull
« have gained you the higheflt Apphwde in the
«« moft Hourithing of the Grectan Commonyiealths
«“ and I may add,

Nec dignins wiquaii
Majeflas meminit fefe Roinana locitann,

¢« But I fhall not enlarge farther on this Part of
 your Praife, being fenfible that Iam not able
““ to exprefs myfelf in a manner fuitable to the
“ Dignity of the Subject ; your own Tongues are
< only equal to fuch an Undertaking 5 and were
« [ able to do it, your Modeily would not permit
« it I fhall therefore proceed mn obeymg the
¢« Commands of the Houfe, in fuch a manner,
«« 35 you yourfelves may hear it, not only with-
«« out Offence, but I hope with Sausfaclion s by
« endeavouring to fet in their proper hights the
« great and latting Benefits your Country wiil re-
«« ceive by your faithful Difcharge of your Duty.
«« You have ftopp’d the Cries of Orphans, and
«« dried up the Tears of the Widow ; even thote
< who muft ever be infenfible of the Benefits they

¢t receive, Ideots and Lunatics (and fuch only cu
¢« bye infenfible of them) will be Partakers of the
‘¢ Fruits of your Labous.

¢ But you are more particularly intitled to the
¢« Thanks of this Houfe, by having made the
« Profecutions of the Commons againft great Of-
«« fenders, practicable; The Power of Impeach-
« ment, that Sword of Vengeance, which the
<« Conflitution has put into the Hand of the Com-
¢« mons, and which, when drawn by Party-Rage,
« when direCted by the Maiice of Faction, or
¢« wiclded by unfkiltul Hands, has too often wous-
¢« ded that Conftitution it was intended to preferve,
«« has now, by your able Management, turn’d its
«« Fidee to its proper Object, a Great Oftender s
«¢ and if the Wound it has given fhould not be fo
« (eep, as many expect; yct you may be very
« fire, it never can be imputed to the Want ol
¢ Strength in your Arm; And I hope and erult,
¢ from your prudent Conduct through the whole
«« Progrefs of the Trial, that this great Privilege
«« of the Commons will ever remain a Terror 10
«¢ evil Docrs; and that it may be a Praife to them

.« that do well, the Iouie has unanimoully conx

¢« to this Refolution: |

« Refolved, Nemine Contradicente, 7haf thi
«« Thanks of this Houfe be given to the Mewbers,
«« qubo were appointed the Managers of 1he Lin-
«« peachment against 'Thomas Lail of Macclesficld,
<« for their faithful Management i their Difebaige
<’ of the Trust repofed in then.”

A Meflage
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A Mcffage was brought from the Houfe of Com-
mons by Sir William Gage and others, to acquaint
the Houle of Lords, Th?t the pommnns, with
their Speaker, do intend immediately to come to
demand Judgment againit ?Tbamas_ Earl of Mac-
desficld 3 and do defire that the Painted Chamber,
and other Paffages to the Lords Houle, may be
cleared forthwith. |

The Meffengers were called in, and told, That
e Lords had given Order as defired,

Which was done accordingly.

ﬁ;‘ High Crimes and M i/ demeanors:
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““ Thomas Barl of Macclesfield, The Lords have
unanimoufly found you Guilty of High Crimes
““ and Mifdemeanors, charged on you by the Im-
““ peachment of the Houfe of Commons, and do
** now according to Law proceed to Judgment
““ againftyou, which I am ordered to pronounce.

““ Their Lordhips Judgment is, and this High
“ Court doth adjudge,

That you Thomas Earl of Macclesfield, de fiued

in the Sum of Thirty Thoufand Pounds unto our So-
vereign Lord the King 5 and that you fhall be Im-

1 44

Then the Commons, with their Speaker, being  prifoned in the Tower of London, and there kept

orefent at the Bar of the Houfe, the Lord Chief i fafe Cuffody,

juﬁicc King, Speaker of the Houle of Lords, di-
rected the Gentleman-Uther of the Black-Rod, to
bring Thomas Barl of Macclesfield to the Bar; who,
+fter low Obeifances magl::, kneeled untﬁx! the faid
Lord Chief Juftice acquainted him he mighe rife,

Then the Speaker of the Houle of Commons
' fiid as follows

« My Lorbs,
« rptHE Knights, Citizens, and Burgefies in
f Parliament aflembled, in the Name of
« themfelves, and of all the Commons of Great-
e Britain, did at this Bar tmpeach Thomas Ear] of
Macclesfield of HighCrimes and Mifdemeanors;
and did exhibit Articles of Impeachment againft
«« him 3 and have made good their Charge :

« I do thercfore, in the Name of the Knights,
« Citizens, and Burgefles in Parliament aflembled,
¢ and of all the Commons of Great-Britarn, de-
« mand Judgment of your Lordfhip;_ againit
« Themmas Earl of Muacelesfield, {or the faid High
¢« Crimes and Mifdemeanors,”

Then the Lord Chief Jultice Kiug, Speaker of

the Houfe of Lords, faid,

e« Mr, Speaker, The Lords are now ready to pro-

i cced to Judementin the Cile by youmention®d.

"™~

¢

™

{

Order for the Priuting and Publifbing the

tntsl you fhall pay the faid Fine,
Then the Speaker with the Commons withdrew,

and the Earl of Macelesfield was taken from the Bar.

Ordered, That the Speaker of this Houfe do give
Trial of
and that o other

as be fhall appoint, do prefime to

Thomas Larl of Macclesfield
Perfon but fuch
LPrint the ﬁwu‘.
Ordered, That the Jatd Farl of Macclesfield be
commitied Lo the Toweer of London, there to be kept
i fafe Cuftoay uniil be fhail pay the absvementioned
Fine of Thirty Thoufand Pounds to the King 3 and
that the Gentleman-Ulber of the Black-Rod, i
whofe Crftody the faid Earl at profent is 5 do bin

fafely convey to the faid Tower, and deliver bim

1o the Conflable thereof, or in his dhfonce to the
Licutenant, or Depuly-Licutenant of the [ame
and that the faid Conflable, Lieutenant, or Deputy-
Lientenant do receive the Body of the faid Earl, and

biin keep in [afe Cuftody there, until be fhail bave

paid the faid Fine.

Then the Houle adjourn’d to Monday, 31 May,
1725.

And the Earl of Macclesfield was conveyed to
the Tower, where he continued Prifoner for fome

Time til he paid his Fine,

FEEEREABRERNERHEEERERERERERER
CXCVI. Proceedings in the Trial of Captain JohnPorteous for

Murder.

Curia Fufticiarie, S. D. N. Regis, tenta in
Nevo Seffionss Domo Burg: de Edinburgo,
Quinto Die Menfis Julii, Millefmo feptin-
gentefimo trigefimo  fexto, per Honorabiles
Viros, Andream Fletcher de Milton, Fauft:-
crarium Glericunt, Dominum Jacobum Mac-
kenzie de Royftoun, Magiftrum Davidem
Erskine de Dun, Deminos Gualterum Prin-
gle de Newall, ef Gilbertum Eliot de Minto,
Commiffionartos fufticiarii, dicles S. D. N,
Regis.

Curia legittimeé afirmata.

Intran.

VSRBNOHN PORTEOUS, lately one of
;;,LQ,% .% the Captain-Licutennants of the City
g‘f‘"{fi’ N Guard of Edinburgh, prefent Prifoner
Xo#e&A in the Tolbooth of Edinburgh, Pannel.

InvicTep and Accusep at the Inftance of
Duican Forbes Efquire, His Majefty’s Advocat
for His Highnefs Intereft, for the Crimes of
Murder and Slaughter, and others, as is more
fuliy mentioned in the Indictement raifed againt
him there annext. Setting forth, THAT WHERE,
by the Law of God, the Common Law, the

Municipal Law and Practice of this Kingdom,
VoL. VI,

Publifbed by Order of the Houfe of Lords.

and the Laws of all other well-governed Realims,
Murder and Slaughter, maiming and wounding
with mortal Weapons, any of the Subjeéts of
fuch Realms, and the ordering, commanding,
and cauling any Band, or Number of Men, arm-
ed with Firclocks, and other mortal Weapons,
to fall wpon, wound, murder, and deftroy
Numbers of His Majefty’s Subjects, innocently
and hawlully affembled, by firing fharp Shot
amongft them, whereby Multitudes are, or
may be endangered, and many Men, Women,
and mnnocent Children are, or may be killed or
wounded, without any juft Caufe or Occafion,
and without lawful Warrant, more efpccially
when committed in the publick Streets of a City,
by a Perfon lawfully commiffioned by the Magi-
{trats thereof, to command fuch Band of armed
Men, for the Prefervation of Peace and Order,
and for the Defence of the Inhabitants, and
others reforting thereto, are Crimes of a high
Nature, and feverely punifhable: Yer TruE
1T 18, and of Verity, That he the faid Fobs
Porteous had prefumed to committ, and was guilty
and acceflory, or art and part of all and every, or
one or other of the forfaid Crimes aggravated as
aforfaid ; In so rar as, upon the Fourteenth
Day of Aprile aft, or one or other of the Days
of the faid Month, when the deceas’t Audrew

7 N Wilfou,
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Wilfon, fentenced to be hang’d to Death by the
High Court of Jufticiary, was to be executed at
the Grafs-market of the City of Edinburgh, he
being at that time one of the Captain-Lieutennants
of the Town Guard of the faid City, lawfully
commiflioned by the Magiftrats and Toun Councii
thereof 5 and 1n the ordinary Courfe of Rotation
with the other Officers of the faid Guard, being or-
der’d to attend at the faid Execution, topreferve the
Peace, and fupport the Executioner in the Dif-
charge of his Duty, having under hts Command
a Detachment of about Seventy Men, he did then
attend in the faid Grafs-smarket accordingly, and
after the faid Andiew Wilfor had hung upon the
Gallows, erected for his Execution, until he was
dead, at leaft for a confiderable time, and lo
Jong as there was ground to conclude he was dead s
he the faid Fobn Porteous, fhaking oft all Fear of
God, and Refpeét to his Magelty’s Laws, and
conceiving a moft wicked and malicious Purpole
of deflroying, wounding and maiming Numbers
of his Majefty’s Subjects, the Inhabitants of the
faid City of Edinburgh, and others there affem-
bled at the faid Exccution, withoutany juft Caufe
or neceflary Occalion, ordered the faid Detach-
ment of the Guard under his Command to fire
upon the People fo affembled at the faid Lixecu-
tion; and the Men, at leaft [everals of them hav-
ing fired, as it feems he apprehended, over the
Heads of che Multitude, o as to avord doing
them harm, he with Threats and Imprecations
repeated his Commands to fire, calling out ro
them, to level their Pleces and be damn’d, or
‘Words to that Purpofe ; and at or about the fame
time, he levelled the Firelock that was i his
own Hand, taking Aim at Charles Hufbaid Ser-
vant to Paul Hnfbend,Confectioner 1n the Abbay
of Holy reod-Horfe, and moft wickedly and mur-
deroufly fired at him, whereupon he immednly
droped to the Ground, having received a Wound
by a Bullet or large Drop of Lead on the left
Sidcof his Head, which pierced into his Brain,
and another laree Wound likewife by a Bullet or
large Dropof Lead on theleft Side of his Neck, and
a third Wound in his Body, and a fourth Wound
in his left Fland, at lealt a mortal Wound or
‘Wounds,whereot hedied in fome fhort Space there-
after;s AT LEAST, hedid {o level his Piece,and ap-
peared to take his Aim at fome one of the 1nno-
cent Multitude, who happened to {tand directly
over againft him, and he did fire, and upon his
fo firing, the fud Chailes i Dand, ac leaft one
or other of the Perlons particularly after men-
tioned, or moreof them, did immedatly crop
to the Ground, having recetved a mortal Wound
or Wounds, whereol they foon afier dred ; and
by his faid Example and Command, feverals of the
faid Guard, tothe Number of T'wenty, lefsor more,
did at the lame time with him, or foonafter him,
fire upon the innocent Multitude, whereby all,
or one or more of the following Perfons received
mortal Wounds, whereof they foon after died,
iz, rchibald Bellantyne, Son to fabit  Bal-
laniyne, younger Dylter mn Dalkeith, received fe-
veral Wounds, with Bullets or large Drops of
Lead, which peirced into his Body, at leaft a
mortal Wound or Wounds in his Head or Body,
whercof he gied a few Days thereatter, and Fobis
Arderfeir Son o Geoige ndiijon i Craigoad,
Deover, received a Wound 1n the Head win a
Bullet or large Drop of Lead, at leait 1 mortal
Wound or Wounds in uis Flead or Body, lo
thit he died in few Thurs theresitery and the
foliowing Perfons were grievoully maimed, hurt,

196: The Trial of Captain John Porteous, 10 Geo. IJ

and wounded, to the great Danger of the,
Lives, viz. Margarct Artbuer alias Airvth, Refidenter
in the Cannon-gate, near the Water-gate theregt
Fean Peal, Servant o James M Dowal Mer.
chant in Bainburgh, David Wallace Journeymay
Wright 10 Edinbuigh, Fames Philp late Seryy
to Lanacr Elquire, Relidenter in the
Canizon-gate, Devid Kidd Taylor in Z'fr!z}:&f;;-g;_‘;
Latrick Spalding Apprentice to David MEIEL,;
Jeweler in Eduiburgh, Fames Lyle, and Alesayder
[Vallace both Servants o Fames IPrigh Staym .-
ker in Edinburgh, Fobn Miller "Taylor in Eg;.
burgh, David Ogilvie Writer in Edinbuinh, ang
Saines Nivan late Servanteo Hilliam Seliars \Wyi.
ter in Edinburgh, Relidenter in the Potrer- Ry .
AT Least, the faid Perfons were fo kijlod
wounded, and maimed, by the firing in mannﬁrj
and by the Direction, as aforfaid, and by thé
lecond firing after mentioned;  for not contenred
with the Barbarities thus committed, after he hy
with the faid Company or Detachment of g
City Guard marched towards, or into the Plyce
or dtreet called the Wef-dow, he, withoue juft
Caule or Occafion, again ordered the Men under
his Command, to fice about and fire upon the
People, and at or about the fame time, lie fired
2 Mufker or Freelock that was in his own Hand,
having cither reloaded, or caufed to be reloided
his own Picce, ortaken another out of the Hap
of one of the Guard; and feverals of the fid
Guard did, upon that fecond Example and Com.
mand of his, hre upon the Multimda,v.fht:rubyz!-
lexaider M Neil Son to Edward M Neil Indweller
n Morton-helly received a Shotin the Head witha
Bullet or Lead-Drop, which pierced into his Brain,
at lealt a mortal Wound or Wounds in his Fleador
Body, fo thac he dicd thercofin a few Days there-
after; and Aargaret Gordon Scrvant to I¥illian
Ogifvie Taylor, in Sant Mery Ifynd in Edin-
burgh, reccved a Wound in the Head above the
lefc Eye, with a Bullet or large Drop of Lead,
which pierced into her Brain, at lealt a mortal
Wound or Wounds in her Head or Body, fothat
fhe died thercof 1n a fhort Space thereafter; and
Henry Grabame Taylor in Canion-gate received a
Wound in the Head, with a Bullet or farge Drop
of Lead, which pierced into his Brain, at leaft 2
mortal Wound or Wounds in his Head or Body, of
which he died 1 a few Hours thereafter: Ax
LEAST, by this, and the other Firings by him,
and by his Order and Example above mentioned,
all, orone or more of the Perfons particul. rly above
recieed, as having been killed, receivea mortal
Wounds, of which they foon after died, andall
or onc or more of the Perfons above recited, to
have been wounded, were grievoufly maimed, |
hurt, and wounded, to the great Dunger of their
Laves; ATt rrasr, at the Time and Place a-
forfaid, the faid Perfons above named and men-
tioned to have been refpectively killed and wound-
ed, were ally or one or more of them, wickedly,
and malictoufly flwgheered,  murdered, and
wounded, by Wounds fevir.ily given them by
mortal Weapons: AND BE was gurLTy, art
and part of the Slaushier, Murder, and wound-
Ing of all, or one vrore of them: ALL wHiICH, .
or aity Part thercot being found proven by the
Verdict of an Aliize, 1n prefence of the Lords,
Jultice General, juttice Cierk, and Commiffio-
ners of Jufliciary, he ought to be moft exemplarly
pu :tfhed wich th: Pains of Law, to the Terror
of othvrs o committ the like in time coming.

Sic Subfcribuny,

Ch, drefeine, A D.
Pur-



for Murder.

Prolocutors in Defence.

Mr. Fames Grabaie,
junior.

Mr. Henry one,

Mr. Alexander Lockhart,

My, James Lefsly,

Mr. Fames Holburn,

1b7 36. Scotl.

Purfuers. |
Duncan Forbes, Elgs his
Majelty’s Advocat.
Mr. Charles Erfkine his
Majefty’s Solicitor..
Mr. Hugh Forbes, his
Majefty’s Advocat-
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and Imprecations, repeated his Commands to
fire, calling out to them to level their Pieces,
and be damn’d 3 that at or about the fame time
helevelled the Firelock that was in his own Hand,
taking aim at one Charles Hrfbaid, and fired ac
him, whereupon he immediately dropt to the
Ground, having received Wounds, whereof he

Depuie.
M. Patrick Holdan.
M. Hugh Murray Kin-
HyHuont.

Sir Jaines Elphing floun.

Advocats.

The Libel being openly read, and debate /-
- woce, in prefence of the Judges, Pannel, and
Jury, the Lords ordained both Parties to give in
their  Informations to the Clerk of Court in or-
der to be recorded, and the Purfuers to give in
theirs againft Friday next, at Six o’ Clock at
Night, and the Prolocutors for the Pannel to
give In theirs againft Tucfday IllCl:{iﬂf[EI‘, and con-
dnued the Caufe till Friday the Sixteenth Inftant,
.nd ordained Affizers and Witnefies then to at-
tend, and the Pannel to be carried back to Prilon,
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Information for bis Majefty's Advocat for his
Highne/s's Intereft, agarnft John Porteous
late Captain Licutenant of the City Guard

of Edinburgh, Pannel.

rv HE Pannel is charged by the Indiétment,
‘ﬁ with murdering, f{laughtering, maiming,
and wounding divers of his Majelty’s Subjelts,
by firing with his own Hand, and cauling and
ordering a Band of armed Men under his Com-
mand, to fire upon a Multitude of 1nnocent
People, affembled to {ee an Execution in the
Grofs-market of the City of Edinburgh, without
any jult Caufe or Provocation ; contrary not on-
lv to the Laws of God and Nature, and to the
sood and laudable Laws of this and all other
well governed Realms, but alfo contrary to the
exprefs Duty of his Cffice, who was onc of the
Commanders of the City Guard, intended to
preferve the Peace of the City, and to protett
the Inhabitants thereof fromall violence; and who
was on that Occafion entrufted with the Command

of a large Detachmentof the laid Guard to pre-
ferve Peace and Order, to {ecure the Execution
of a Sentence of the High Court of Julticiary,
and to prevent all Riots and Tumults, whereby
the Execution of the faid Sentence nmight be dif-
appointed, the Laws might be violated, and the
People affembled might be hurt or deltroyed,
The Indi&tment {ets forth, partcularly, That
at the time and Place libelled, where a great
Multitude of Innocent Perfons, of all Ages, and
of different Sexes, were lawfully affembled, to
fre the Execution of Audrew Hilfon, fentenced
to be hanged by the High Court aforfaid 5 the
Pannel having under his Command a Detachment
of feventy armed Men of the City Guard, and
having conceived a moft wicked and malicious
Purpolfe of deftroying, maiming, and wounding
Numbers of his Majefty’s Subjects, the Inha-
bitants of the faid City, and others aflembled at
faid Execution, without any juft Caule or necef-
fary Occafion, ordered the fuiid Detachment un-
der his Command to fire upon the People {o al-
fembled 5 that the Men under his Command,
having probably, inlus Apprehenfion, fired o-

inftantly died ; at leaft, chat he levelled his Picce,

feeming to take wim at fome Oac in the Croud,
and fired 1t 3 and that upon his firing, the faid
Charles Hefband, or one or other of the Petrlons
in the Indictment mentioned dropt, having re-
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ceived Wounds by Bullets, of which they in-
ttantly died ; and that by his Commands and
Example, feveral of the City Guard under his
Command, fired upon the innocent Multtude,
whereby the Perlons particularly mentioned in
the Indi@ment, were killed, maimed, and
wounded.

The [ndiltment further charges, That not
contented with this Barbarity, the Paanel, after
he had marched off his Detachment towards, or
unto the Place or Street called the #7e# Bow, a-
oain ordered the Men under his Command, to
face about and firc upon the People, and at or
about the fame tine, fired 2 Mufker or Fireloek
thi was in his own Hand, having either re-
loaded, or cauled to be re-loaded the Picce for-
merly fired by him, or having taken another out
of the Hand of one of the Guard ; and that fe-
veral of the faid Guard, did vpon that fecond
LExample and Command, fire upon the Multi-
tude, . whereby the Perfons defcribed in the In-
di&ment, were killed or mortlly wounded :
And the Indi&tment concludes in common Form,
that the Pannel isguilty, or Actor art and partof
the Crimes aforfaid, or one or other of them.

The Charge in this Indictment is fo heinous,
that one fhould have imagined, 1t would have
been decent in the Pannel, to have made no Ob-
jection to the Relevancy, and to have founded
upon no Defence for avoiding the Effect of the
Lybel, 1f true, but to have contented himfelf
with a flat Denial thereof, repofing himfelf upon
his Innocence, if he is truly not guilty of the
Fa&s alledged, withonr any other Defire, but
that of having a fair Examination of unbyafied
Witneffes, to be produced by him as well as the
Profecutor, in order to difcover the real Circam-
ftances of the Tranfa&ion.

But his Procurators, it feems, thought it their
Duty to move every Objeltion againft the Re-
levancy of the Lybel, and to offer every Defence
that their Invention could fuggelt from a particu-
lar Relation of the Circumitances of the whole
Tranfadion, which they laid betore the Court
upon the Panncls [nformation, and which they
offered to prove, to make good their Defence.

They informed the Court thercfore, on behalf
of the Pannel, That the Magiltrats apprehend-
ing, that fome violent Attempt might be made
for refcuing Ailfon, the Oftender fentenced to
be hanged, had ordered the Pannel to attend the
Exccution, with the greateft Part of the City
Guard, to fupport and protect the Executioner
in the Difcharge of his Ofhice, with Directions
to repel Force by Force ; that to make thofe Di-
retions effetual, Powder and Ball were by the
Town Trealurer delivered out of the Town’s
Magazine to the City Guard, the Morning of
the Exccution, with Direttions to load “their
Pieces : That befides this Precaution, the Dan-

ver the Heads of the People, he, with Threats ger of the Relcue appeared to the Magiftrates
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fo great, that they defired of General Moyle, and ob-
tained a Detachment of the regular Troops, who
were pofted near to the Phice of Execution, in or-
der to fupport the City Guard, 1f there had been
occafion ; and whofe Commanders were told, that
the Lord Provolt would give them Authority to
fire, if it fhould prove neceffary ; that the Pan-
nel with the Town Guard attended accordingly
the Execution; That when the Offender was
hung up on the Gibbet, the Magiflrats retired
from the Scaffold, and repaired to a Houfe over-
againft ivin the Grafs-maiket 5 thatafter the OF
fender had been hung up for fome time, the
Multitede became unruly, and begun to fling
Stones of great Size, and with great Violence,
that fome of the Guard were thereby hurt s one
had his Shoulder-blade broke, others were bruifed,
and the Timber of the Drum was beat to Pleces s
that the Infolence of the Mob growing ftill
arcater, and they prefling from all Sides upon the
Guard, the Pannel, who apprehended they might
have intended to carry ofi the Criminal, who by
this time was cut down, In order to attempt the
recovering him to Lite, found it neceflary for
him to keep off the Multitude by Threats and

Menaces; that to this end he prefented his Piece,

firft to one Quarter, and then to another, calling

to the People to ttand off, and threaining that if

they did not, he would fire, that neverdhelefs, he
neither Gred himielf, nor gave any Orders to
fire, but on the contrary, when lome of the
Guard, provocked by the Hurts they received,
had, wichout his Orders or Authority, prefumed
to fire, whole Example was followed by feveral
others, he did all he could to prevent that Mil-
chief, by commanding them to dr:ﬁ[’r, and ac-
tually did beat down the Muzzle of one of the
Mens Pieces, who was prefenting it in order to
fire 3 that finding he could not be obeyed, he
endeavoured to march oft his Men, and prevailed
with feveral of them to follow him fome fmall
Way up the 77 Bow, when again fome of thole
Men who followed him, provocked, by whar,
he did not know, faced about, and fired towards
the Grafi-marke! 5 that the irft Notrce he had of
this Firing was by hearing 1t, which made him
turn about 1n order to {top 1t; that at this lafk
Place, he neither fired, nor gave Orders to fire
that he marched as many of his Men as he could
aather together back to the City Guard Room 4
that there he prevented the Mens cleaning their
Pieces, that the guilty who fired nught be di-
ftinguithed from the Innocent who did not fire s
that his own Piece had not at that tme been at
all fred ; that confcious of his Innocence, and
that he had on this, as well as on every former
QOccafion, done s Duty with Patience and Tem-
per, he prefented himiclt before the Mugiftrates,
whereas nothing was caflier for him than to have
made his Efcape, and that m their Prefence the
Firclock which he had in his Fand was pre-
fented, and appeared not to have been ac all
fired 5 and that therctore it was impoflible the
Lybel, as lybelled, could be true,

From this, which was faid to be the Siate of
the Cale, the Procurators for the Pannel, con-
rended, hrft, That the Lybel was infufficient,
as not defcribing with proper Accuracy the par-
ticular Purt of tae Stieer, where the Perfon fup-
pofed to be fhot by the Pannel {tood, and his
Situation with relpedi to the Pannel at the Time,
hecaufe thereby the Pannel was deprived of the

L
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Opportunity of making his Defence, by found.
ing it particularly on Circamftances, whicl, lie
might avail himfelf of, if the Pofition ang Sitia.
tion bad been diftin&tly deferibed. )

To this 1t was, and isanfwered, That the L.
bel 15 as particularas the Law requires, deferibip,
the Street where the Exccution was had, which
is all that the utmolt Scrupulofity could expedt i,
fuch a Cie.  Minute Circumitances eanpg,
be known to the Profecutor, or certainly (ii]‘f
covered, but by Proot upon the Trial - Every
Circumitance of the Pannel’s own alling my
be known to hims and therefore, if from g,
Pofition or Siwation in which he was at the Tjpe
of the Firing, he can fhow that it was impofiip),
he could have kiiled the Perfon, whom he i
charged to have fhot, deleribing and Proving
thole Circumitances, he may have Advanpe
from them, but cannot objelt to the Pro]'gcza_
tor, that he did not minutely deferibe a Sigy..
tion that was not known to him, and which de.
fcribing, perhaps erroneoufly, might minifter ap
untalt Occafion to a Criminal to efcape Juftice -
Whercfore this Objection to the Form of ¢
Indicement, ought to be repelled.

But in the Second Place, The Procurators fis
the Pannel, very unneceflarily, one fhould think,
iF he s Innocent of Liring, or ordering to fire.
anrd 1 fome degree inconfiltently with thar Plu.a;
alledged, That the delivering out Powder an
sl to the City Guard 5 the ordering {o grear
Dectachiment to attend 5 the calline for the Rem.
lar Troops to fupport the Town Guard 5 the [i-
timation to the Commander of thole Troops, thi
they fhould have Ordersto fire,in cafe of Necefhity;
and the Direction tothe Pannclto fupportthe Fe-
cutionof the Sentence againft /7ilfoi, and in cate
of a violent Refecue or Deforcement, to repel foice
by force, amounted to a flat Order from the Magi-
ftrats to fire, when it became neceflary @ And
that the violent Affault made by the Mob, o
aforfaid, with Stones, which were to be confi-
dered as Lethal Weapons, in order as the Pan-
nel believed to carry off the Offender, in hoves
of recovering him to Life, made it neceflury to
repel force by force: Wherefore thefe Circum-
{tances to 1nfer the Order, and the violent Aflwl
of the Mob as mentioned, ought to be fuitained
and admitted o Prooft, as a total Defence againtt
the Indi¢tment, ac lealt as Circumftances it to
mitizate the Punifhment, and reftrain ic from the
pana erdinerie 5 fince the Pannel being veifig i
licito, and engaged in the Difcharge of a lawlul
Prece of Duty, if any Excefs was commitred by
him, 1t ought not to be attended with Capital
Punifhment, but ought to be corretted cxtin 6i-
dinem, according to the Degree of the Excels,

To this 1t was anfwered, That tho’ it were
truc, which i1s not at all upon the Part of the
Profecutor dented, that the Magiftrats upon juit
Apprehenfion of Diforders, and an Attemgr tor
a violent Refcue of the Criminal, who was ftn-
tenced to die, had ordersd Dowder and Bal o
he diftributed to the Guard, had increafed their
Numbers, had obtein’d Aifittance from the Com-
mander of the regular Troops, with Aflfurance,
thet in cafe of neediity they thould be authorized to
fire, had directed the Pannel ac atl Hazards 10
fupport the Execution, and prevent a violene
Refene, and had even told him, that in cafe of
neceflity he was to repel force by foree, it will
not 1 the Jealt follow, thae thole Orders could
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I any Degree jultify him, except in cafe of Ne-
ceflity, except there lmd_b{_:cn an Attempt to-
wards a violent Refcue, which could not other-
wile have been prevented, and except all the
recautions for diflipating otherwife the
Mob, and for legittimating the A& of Firing
gpon then, had been previoufly made ufe of.

Tor in the firft Place, l_\Tn _Qrd(:r ﬁ'ﬂm_ any Civil

Magiftrate wha_tcvc.r, can jultifya B'.lfl;’.ll‘l[? {0 hor-
rid, as that which is charged on the l;{nntl.. Had
e Provoft, and all the Magiftrats of Ldinburgh
been prefent on the Spot, and had tllcy or-
dered him to fire upon the Innocent Icc{ple,
when there was no juit Caufe for fo domg, thoic
Orders indeed might fubject the Magilirats, as
well to the Penal Confequences that .:utc'nd M-
der, but could not on the leaft :1cqmt‘hm'1, who
was not at all bound to obey fuch illegal Or-
ders, and who thercfore acted at his Pernil,
In the Second Place, It 1s notat all pretended,
that the Pannel had any Ordersexprefied or im-
plied to fire, except the Violence ol an Attempt
o refcue, not otherwife avoidable, made it -
ceffary.  Had that been trulyjthu ?ulu, Firing
poﬂibly' might have bf:cn the ltunnsl S DuEy, the
reading the Proclimation undtoiumudl y wc::u;}l have
made 1t jullifable 5 and tils the Magillrates
knew, when they ordered Ammunition to be di-
{tributed, and invited the regular Troops to their
Afiftance : But all 1t b::_cmnu neceffary, when
there was no Hazard of a Relcue, belore any
Difordcr was fought to be quell’d by the legal
Precaution of reading the Proclamation, which
i intended to intimidate Kioters, and o feparate
the Innocent from the Guilty, by giving due
Notice to all thoughtlels lﬁ’col::-le, whu.wi[hout
any Malevolence arc nuxe w‘:th th_f: Multitude, to
feparate from the 111_ Mf:;mmg, it was the moft
Cricl, as well as lilljlllllﬁ.ablu Act, that has at
any Time been heard of, to make ufe of: the
Weapons that were put 1In the Hands of the
Guard, for the Security of the Peace and ol the
People, to deftroy ["01 many Inngcents, who had
not 1n any Degree citended.

For, Thirdly, Tho’ the Pannel mentioned the
finging of Stones, and the Size of tome of them,
with fome Hurts received therefrom, yet the Li-
bel charges, and he acdmitts that the Criminal
w5 cut down before this trifling Provocation
prevailed with any one to fire : Flis Duty then,
1o far as concerned the Execution oi the Sentence,
was over ¢ e alledges no Danger, nor can he
in thole Circumnflances of a Relcue, no Invafion
with Fire Arms, or other mortal Weapons, fit
to deforce or deltroy a Detachment of Seventy
difciplined Men, with loaded Pieces and {crewed
Bivonets : How then can the Exigence, or the
Orders defend him 2 If his A had been ablo-
lutely neceflary, fome Defence might have been
founded on that Neceffity joined with his Orders :
But when his Allegations, tho’ they were true,
do not point out the lealt Necefiity, and are in
reality founded on nothing clfe than the cuftom-
ary Ifi]p&ftiﬂt:ﬂtﬂ on {uch Occafions, of finging
Dirt and Stones at the lixecutioner, tho’ -th-.:
Provocation thereby given might perhaps jui-
flify a Cholerick Man, for drubbing any of
the Actors for their Wantonnes, yer to be
lure, it could not jultifie the Shwghtering of
the Oifender, far lefs can luch Impertinence
I a few Boys, or other 1dle People, escule the
hring, tharp Shot upon an Innoceats Multitude,

proper I

whereby Numbers of his Majelly’s Subjeés were
deftroyed : And therefore it feems to be beyond
all doubt, the Panne!l can find no Shelter from
thofe Orders, or the Duty he imagines lay upon
him to fire 3 and muft therefore ftand or fall,
upon his being, or not being Guilty of the Faéls
charged upon him, |

The Procurators for the Panncl endeavoured to
find an Argument for him, ina late Refolution
of the Court, which fufpended a Sentence of the
Court of Admiralty, proceeding upon an Jfitei-
lequiter that found it neceflary for Soldiers, who
happened to kill in the Execution of their Duty,
when by Order attending Cuflom-houfe Officers,
to prove, that the killing was neceflary for the
Detence of their Lives, inferring from this Re-
folution, that the Court did not think it necefiary
for the Pannel to prove, that he was in Danger of
his Life: And rthough all that their Obfervation
necefltly miplics were granted, they could have
no Benefite by it, becaute in this Cale the Pannel
neither does, nor can aver, that the Firing which
he wys perfonally guilty of, and ordered, was ne-
ceflary for fecuring the Exceution of that Truft
that was commiited to him, or for prelerving
the Rights of the Crown, or any Subjed.

Where a Man has by Law Weapons put in his
Fland, to be miployed, not only in Defence of
his Life when actack’d, but in Support of the
lixecution of the Laws, and in Defence of the
Property of the Crown, or Liberty of any Sub-
ject, he doubtlefs may ufe thofe Weapons, not
only when his own Life is put fo far in Danger,
that he cannot probably clcape without nuking
ufe of them, but alfo when there is imminent
Danger, that he may by Violence be difabled to
execute his Truft, without reforting to the Ufe
of thofe Weapons: But when the Life of the
Officer 15 expofed to no Danger, when his Duty
docs not neceflarily call upon him for the Exccu-
tion of his Truft, or for the Prefervation of the
Property of the Crown, or the Prefervation of
the Property or Liberty of the Subj:@, to make
ufe of mortal Weapons, which may deftroy His
Mujefty’s Subjects, efpecially Numbers of them,
who may be innocent, it is impoflible, from the
Refolution of the Court of Julticiary hinted at,
to expect any Countenance to, or Shelter for the
inhumane Act, | |

And upon a Principle very near aliied to this,
the Pannels Pretence, that being verfiies 7 licits,
and ncrufted wich the Execution of legal Orders,
any Lixcefs, that for lack of Difcretion he may
bave been guiity of, cannot be punifbed pena
ordinaria, ought to berepelled 5 for it’s obvious,
the Truft repofed in him, and the Daty expeéted
from him, was no more than to fee the Fxecu-
tion perfected, and to rehft any violent Attempe
to refcue, which fhould difappoint the Execution
of the Law. Now when che Sentence of the
Court of Julticiary was executed, when the Cri-
minal was hanged and cut down, before any
Perton fired, the Truft repofed in the Pannel,and
the Duty expefled from him ceafed ; he was no
longer an Gfficer employed, to thatend for which
the Fire Arms were loaded, and his Aéions canie
to be eftimaced of by the fame Rules, that would
have made them lawful or unlawful upon every
ordinary Occalion, where no particular Dan-
aer thrc':ltnu[, and  where no neceflary Scrvice
Was 11 VICY,
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And therefore, as in fuch Cafes, the Panne]
muft be convinced, that nothing fhort of being
conftituted in immediate Danger of Death with-
out firing, could juftify him or his Guard for
making ufe of loaded Fire Arms, he muft in
confequence acknowledge, that in the cafe in
Queftion, no Danger of Life, which he could
not have avoided, having threatned him and his
Guard, he was abfolutely inexcufeable for firing,
~~~.and that therefore his milchievous and temera-
ricus A muft be attended with the higheft Pe-

nalty.
Anarmed Man whoaffaults, and without jult

Caufe deftroys another Man tho’ armed, and in
no patticular Truft or Confidence with him, the
T aw confiders and demeans as a Murderer 5 but
when the Captain of a City Guard, who hasan
armed Force committed to his Care, for the
Good and Safety of the Community, thinks fi,
upon any {light Offence or Provocation, to turn
thofc Arms, and that Force upon a Crowd of
Citizens lawfully as well as innocently affembled,
heis, in Addition to the Slaughter and Deftruc-
tion that enfues, guilty of the moft notorious
Breach of Truft, and for an Example to others,
whom it may be neceffary for the Good of the
Community to truft, ought to be punifhed in the
moft fevere manner.  Men fo trufted are under
double Tyes, for befides the general Obligations
of Duty and Humanity, a particular Confidence
is repofed in them, which at the Peril of their
Lives they ouglt to anfwer.

The Procurators for the Pannel complained,
That in the Inditment he was charged with a
wicked and malicious Purpofe of deftroying,
wounding, and maiming Numbers of his Ma-
jefty’s Subjects; and by the Pan nel’sfober and mo-
deft Deportment on former Occafions, and the
whole Circumftances precedent to the melancholy
Accident now in Queftion, endeavoured to fhew
that he had no premeditated malicious Defign.
But this again was to no purpofe: The Profecu-
tor never heard, nor, fo far as hic knows, did
ever any Man belore this time, complain of the
Wickednefs or Inhumanity of the Pannel, and he
has received no Information, by which he can be
:nduced to think, that for any confiderable trime
before the Fact complained of, the Pannel had
premeditated the deftruétive Action of which he
is accufed,  But then his Procurators very well
know, that firing and ordering to fire, 1mply,
and are Proof of a wicked and malicious Pur-
pofe of deltroying thofe that arc fired at:  Adali-
Jitia and Piropofitum precedunt iluim, 1n the Con-
ftruétion of Reafon as well as Law, and whoe-
ver wilfully murders and deftroys his Majefty’s
Subjcéts, muft be demean’d as a Murderer, if
his malicious Purpofe preceeded the drawing of
the Tricker, or giving the Orders, onc Mo-
ment, as muchasif it had been preconceived a
whole Year.

Thefe Shews of Defence, rather than Defen-
ces being removed ; the next thing thar comes to

e confidered, is the Hiftory of the Pannel’s
Behaviour, during the melancholy Tranfaction,
which his Procurators offered to prove, and in-
fitted, would, if proved, bea fufficient Delence
againft the Falls charged 1n the Lybel.

But in this the Profecutor can by no means a-
orce, for he takes it to be extremely plain, that
every fingle Circumftance alledged by the Pan-

nel may be true, and yet it may allo betrue, that
4

he with his own Hand fired, and killed ope q;
more of the innocent People, and that he gr.
dered the Men under his Command to fire.

It may, for Example, poflibly be true, thy
he, atfome Period or another of the Agigp
called out to the Multitude to ftand off, or thy
he would fire 3 that he at fome one Point or ang.
ther of Time prohibited the Men to fire, 2y
ftruck down the Pieces of fuch as were prefent-
ing them; and yet it may alfo be true, that he
at {fome other point of Time gave the precife
Word of Command to fire, and a&ually fired
the Pizce that was in his Hand: Before he log
his Temper he mighc have threatned only, be.
fore he took the Refolution of annoying, as we]
as after he faw Mifchief done, he might haye
endeavoured to prevent a particular Aét of I
humanity 5 but his doing fo at certain Periods
is no conclufive Evidence, that at other Point;,
of Time his Conduét might not have been very
different.

Were his giving Orders, or altual firing dub;-
ous, the Circumitances mentioned for the Pap.
nel might create a ftrong Prefumption for him -
But if 1t fhall be proved, as it 1s charged in the
Lybel, that he actually fired the Piece in hig
Hand oftner than once, and gave pofitive Or-
ders to fire 3 what can it avail him, that at fome
other Periods of the Fray, he behaved himfelf
in a different manner? fince both the one Al-
legation and the other may be true.,

But the Procurators for the Pannel infifted, That
though the Propolition they undertook to prove
was in fome degree a Negative, yet it was [o
crcumftantiated as to be capable of a politive
Proof'; for they faid that credible Witnefles could
be produced, who would inform the Court and
Jury, that during the whole Fray, they keep:
their Eyes upon the Pannel, and were attentive
to his Actions ; and that they could take upon
them to fay, that thorow out the Scuffle he did
not fire his Picce, nor order the Guard to fire,
but that he threatned to fire, which might by
Perfons at a diftance who heard the Word Fire
only pronounced, be miftaken for 2 Command,
and that he prefented his Picce only in a mena-
cing Pofture, but without firing, which might
have mifled the Spectators into an Opinion that
he did fire, though he really did not; if any
one who was near him happened to difcharge his
Shot about the fame time.

This reafoning however is manifcltly defective,
becaufe the Evidence of the Witneffes, who fhall
fay, they did not fee or hear, bcars no Propor-
tion in point of Weight, to the Teltimony of
thofe, who thall upon Oath pofitively fay, that
they did hear or fee.

And befides the obvious Reafon for maintain-
ing this Diftin&ion 1n the common Cafe, there is
a particular Confideration that fupports it, in the
cale of a Fray or Tumulr, where Shots are fired,
Murder enfues, and there is a general Confufion
and Surprize. No one could pofiibly be fo -
terefted in keeping his Eyes upon the Pannel,
when it could not be forfeen there would be oc-
cafion to give Evidence touching his Behaviour,
as not to be lyable to be carried off’ from that
Object, upon any frefh Surprize that happened
in the Tumult: The firing of a Shot, the fling-
ing of a Stone, the extraordinary Behaviour of
any one of the Multitude, or of the Guard,
might imperceptibly have drawn the Eyes and

Alien-
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.on of any Spectator from the Pannel, to
that new Object and prt?:rent_td his feeing or
hearing what he ﬂl{d or did 1n the mean thme
And theretore no Witnefs, or Number of Wit-
fTes, who fhould takeupon him orthem tofay ab-
{olutely, That the Pannel did not at any Period of
the Frey fire, of order to fire, would at all be
credible, at Jeaft moft certainly they could not
he credited againfl fuch Witneffes as fhould po-
Giively fay, that they faw or heard him fire, or
orer to fire. .

1f Witnefies fhall fay againft the Pannel, that
ey faw him prefent his Piece and firc, I:llld for
weir Catfa Scientie thall aver, that they obferved
mice and Smoke iffuing out of the Muzzle of
Lis Piece, and a Man drop down dead in the
m o towards which he pointed ir, will that E-
vidence be fufficienty contradicted by Perfons
<ho may fiy they oblerved ro fuch Thiag, or
har others of the Guard fired about the fame
Time, and at the ﬁlmu‘PIace_? "Lis humb]y_thm*gl}t
't cannot, becaufe this 13 ({:tting up Negative Evi-
dence, only :1ga.jnﬂ: pofitive, which ncither Law
or Reafon pernts,

And if credible Witneffes (hall aver, That the
Captal diftinétly ordered thc_ Gll:lf'd to fire, can
c avanl him that other Wltntﬂus_ heard h!m
chreaten the Croud, that if_[hcy did not retire
he would fire, without hearing the politive Or-
ders for firing given 2 1n 2 Tunn;lll:_ every 1ndl:
vidual cannot poflibly hear every Thing that pal-
fes; but then it is no Evidence that particular
Words were not uttered in a Fray, that fome
Perfons prefent at the Iray did not hear or at-
tend to them. | |

And the Pannel in framing his Defence on this
Article, does not feem to have ateended to what
is exprefly lybelled againlt him, That in great
Anger he faid to the Men under his C{}m:mnc?,
upon their firing over the Fleads of the Mult_;-
wde, Level your Pieces, and be damn’d. Wil
this Circumitance, fhould it be proven, beatall
confittent with that Part of the Detence,  which
tends to render the Exprefiion Fire dubious? It
the Punnel’s Paflion moved him to utter the Ex-
preflion, Level your Fieces and be damn’d! Is ic
.t all doubtful in what Senfe the Word Fire was
pronouaced 2 Thefe things are, “us thought, too
plain to be further infilted on. |

The only remaining Circumftance, on wiich
the Procurators for the Pannel feemed to lay
ftrefs, was the Condition of his Firclocly, when
the A&ion was over, and his voluntary prefent-
ing himfelf before the Magiltrats, when he could
have made his Efcape, from which they would
have inferred, an Impofiibility that he was guil-
ty of actual fising, his Firclock appearing notto
have been difcharged, and a ftrong Improbability
that he was confcious of having given any crimi-
nal Orders, fince without necctlity he freely pre-

fented himielf to Juftice. |
Now as to thefe Matters, it muft be obferved,

Firft, That the Condition in which the PanneP’s
Firclock appeared, can yield no Fvidence for
him: A Piece that has been fired may be re-load-
¢d, and fo cleaned and brufhed up, asto lcave no
Veltize or Mark of the former firing; and the
Picce which the Pannel made ufe of in firmg,
might have been changed, and another produced
to the Magiftrates in the Room thereof.

But 2dly, The Indictment no where avers,
that the Pannel made ufe of his own Plece when

Attent

he fired. Where he is firft charged with firing,
no more 1s {aid, than that he levelled the Firelock
that was in his Hand, and fired it at Charles FHuf-
band, Now the Firelock that was in his [Hand,
might have been that belonging to another Man,
as well as his own: And in the other parc of
the Inditment, where he is charged with firing,
it is faid that he made wfe of a Mufket or Fire-
lock that was in his Hand, having either re-load-
ed, orcaufed to be re-loaded his own Picce, or
having taken another out of the Hand of one of
the Guard: So that the Lybel in every Article
of 1t may be true, and proved ; and yet it may
be allo true, that the Pannel did not fire his ownt
Picce,

And as to the Article, That the Pannel, con-
[cious of no Guilt, a| peared voluntarily betore
the Magiftrates, when he could eafily have made
his Efcape : It can poflibly infer no Prefumption
for his Innocence, if the Facts charged in the
Indi&tment are made good. Whoever fhall be
fatisfied by the Proof, that the Pannel a&ed in
manner lybelled, muft be convinced, that he
was governed in his A&ions by no Principle of
Difcretion, and muft thercfore lay no weight
upon an Act of his, which can yield no Infe-
rence, unlefs he is {uppofed to have been go-
verned by Difcretion and Prudence.

Having thus run over the feveral Circumftans
ces of the Pannel’s Narrative,  The Profecutor
apprebends, he may fately conclude, that they
cannot jointly or f{eparately, be fuftained as a
Defence, againft the Charge laid in the Indite-
ment : Becaufe, tho’ every Circumf{tasce alledged,
were undeniably proved, the unhappy Pannel
might neverthelefs be guilty, anda pofitive Proof
of the Fadts charged muft neceffarily prevail with
every unbiaffed Jury-man, to join ina Verdiét
agaun{t him,

The Profecutor is ncverthelefs far from wifh-
ing, that the unfortunate Pannel, fhouid be de-
prived of an Opportunity of laying every Cir-
cumftance, that may make for his Defence before
the Jury by Proof, tho’ he humbly infifts they
cannot be fuftained as a Defence Relevantto af-
foilzic from the Indiétment. It is poflible the
Fact may come out otherwife in the Trial, when
Witnefles are upon Qath, than it did when the
Examination was taken in the Precognition; and
{hould the Proof of the Inditement be in mate-
rial Circumitances defe€live, the Evidence of-
fered for the Pannel may have 1ts weight; where-
fore, fo far as the Formsof the Court will allow,
the Profccutor makes no Oppofition to the in-
dulging the Pannel to bring what legal Evi.
dence he can, for the Information of the Jury,

It is far from being the Intereft of the Crown,
or of the Publick that an mnocent Man fthould
fuffer; but it is greatly the Intereft of both,
that a fair and ttrict Enquiry be made, where the
Guile lyes, whena Maffucre fo cruel and fo dan-
gcrous happens, to the end, that if the Officer,
who has Power put in his Hand, for the Pre-
fervation of the Peace, and for the Proteétion of

the People, fhould, from any unjult Motive
whatever, make ufe of that Power in breach of

the Laws, to the Defltruction of the People, he

may be made an Example to reftrain others in

the fame Circumflances, from the like mon-

ftruous and dangerous Abufes in time coming.
In refpect whereof, &c, Sic fubferibitur,

Dun. Forbes.

In-
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Fuly 13th, 1730.

Information for John Porteous late Captain

Lieutennant of the City Guard of Edin-
burgh, againft His Mayefiy's Advocat.

H E Pannel ftands indi€ted at the Inftance

of His Majefty’s Advocat for his Highnefs
Intereft, for the Crimes of Murder, and Slaugh-
ter, Maiming, and Wounding; and the Fadls
charged againft him, from whence thefe Crimes
are pretended to be inferred, are thefe followings
That the Pannel being one of the Caprain Licu-
tennants of the faid City Guard, was by theMagi-
ftrats of the City, ordered to attend with a De-
eachment of about Seventy Men of the faid Guard,
ot the Execution of Audreo Wilfon, fentenced to
be hanged by the High Court of Juftictary ; and
chat the faid Awdrew Wilfon, baving hung upon
the Gallows, erefted for his lxecution, in the
Serect called The Grafs Market, until he was dead,
ot lealt for a confiderable Time, and fo long,
that there was ground to conclude he was dead,
Le the faid Pannel, conceiving a wicked and ma-
licious Purpofe of deftroying, wounding, and
maiming the Perfons, Inhabitants of the !hid
City, and others, affembled at the faid Execution,
did, without any juft Caufe or neceffary Occafion,
order the faid Detachment, under his Command,
¢o fire upon the People {o aflembled ; and that
fome of the Men having fired, as it would feem
the Pannel apprehended, over the Heads of the
Mulritude, with Intention to avoid doing them
harm, he the faid Pannel, did with 1Threats re-
peat his Commands to fire, calling out to the
Men, to level their Pieces and be damn’d, or
Waords to that Purpofe; and that at the fame
Time, he levelled the Firelock that was in his
own Hand, taking Aim at one Charles Hufband,
and having fired the faid Firclock, the faid
Charles Hufband immediately dropt to the Ground,
having receiv’d a Wound or Wounds by Bullets
or large Drops oi Lead, whereof he died mna
thort Space 5 and that by the Pannel his faid Ex-
ample and Command, feverals of the faid Guard,
to the Number of about Twenty, did, at the
fame Time, or foon thereafter, fire upon the In-
nocent Multitude, by which Lire, two other
Perfons were killed, and {everal others wounded,
maimed, or hurt 5 and that the faid Pannel ha-
ving thereafter marched off’ the faid Detachment
of the Guard into that part of the Street atorelard,
called The #eft Bow, he did again, without any
juft Caufe or Occafion, order the Men under his
Command, to face about and fire upon the People;
and that at this Time, the faid Pannel did fire a
Mufket, thatwas in hisown Hand, having cither
reloaded, or caufed to be reloaded, his own Prece
or Firelock, or taken another out of the Hands
of one of the Guard; and that feverals of the
:id Guards, did upon that fecond Example and
Command of the Pannel’s, fire upon the Multi-
tude, DY which Fire, Three other Perfons were
Killeds at leaft that, by the faid Firings of the
Pannel, orof the Firings of the other Men 1n the
fid Detachment of the Guard, proceeding from
the Panncl’s Order and Example, the feveral
Perfons, mentioned in the Indictment to have
been killed, maimed, or wounded, were all re-
[pt&iVUlY killed, unnded? Oor nm}:r;cd: Where-
by the pannel is guilty of the Killing, Wound-

ing, or Maiming the faid Perfons 5 at leatt is Ar¢
and Part thereof, or acceflory thereto; frop
whence the Indictment concludes, That the Pyn.
nel out to be punithed with the Pains of Law, 7.,
Capially. '

To this Indi¢tment the Pannel pleaded pop
Guilty ; for that he had, at no time, during ¢,
Execution of Andrew Wilfon aforefaid, givc:' v
Order, or thewed any Example to the fuid D,}_
tachment of the Guard then under, or that oufr[}
to have been under his Command, to fire ll?{u;
the Multitude fo affembled 3 and that he didl 1
no time, fire any Piece or Firelock himfelf ulm;;
the faid Crowd ; that tho' 1t might be true, thy
ar, or about the Time of the faid Lxecution, foye.
ral Perfons were Killed and wounded by the Fi-
rings of that Detachment of the Guard, which
indeed ought to have been under the Pyp.
nel’'s Command, and which he does, wich orey:
Grief and Sorrow, regrete 3 yet that, nscihfh
Firing proceceded wholly from the Men in the
faid Detachment, without any Order or Exampl.
from the Pannel, fo he could not be charoed
therewith, however fatal or tragical the Conﬁ:qlin.
ces of fuch Firtng may have proved.

That tho’ the Pannel, as conlcious of his own
Innocence, could falely relt his Trial upon the
Denial of the Fadls aforfaid, and upon fuch
Proof, as he could bring, by the Evidence of
Multitudes of Perions of undoubted Credite, whe
happened to be prelent, clofe by him, during
this unhappy Scene, that he was nowayes inﬂru::
mental in the Killing or Wounding che faid Per.
{fons, but that upon the contrary, he did all tha
was 1n his Power, to preventand reftrain the faid
Firing upon the Multitude ; yer, that he was ad-
vifed by hisCouncil, that they could not, during
the conducting of his Trial, conlitent with their
Duty, fufter himthe Pannel, to omitt or abandon
any Detfence that was compitent to him in Law;
and that therefore, as by the Law of Seotlaind, the
Pleading to an Indictment, upon fuppoted Fats,
is no legal Admiflion of fuch Fadllts, the Panncl
was at Liberty to plead any other Exception,
that lay againft the Form of his Indiément, or
cven to plead, that tho® fuch Firing had pro-
ceeded from his Order or Lxample, yet even in
that Cafe, fuch Firmg, and the Confequences
wherewith 1t was attended, was not fufficient to
fupport the Charge aganft the Pannel, of the
Crunes of either Murder, Slaughter, Maiming,
or Wounding, or to render him obnoxtous to
the Pains hbelled,

And n the Entry of the Debate, The Procur.-
tors for the Pannel afk Liberty to offer to the

Court, a full Recital of the Behaviour of the Pan-
nel, during the Execution of the faid Andrew!Vil-
fon, and for fome fhort Space previous and fubfc-
quent thereto 5 and alfo, ro offer a fhort Rela-
tion of what they apprchend was the Caufe, thic
the Execution of the faid Audrewo I¥7lfon was atten-
ded with fuch an unufual Confluence of People,
and was ordered to be guarded and over-feen by
{ucha numerous and unaccuftomed armed Force.
The faid dudrecw Wilfon, along with onz Re-
bertfon, and others, had been fentenced to Death
by your Lordfhips, for robbing one of the Col-
leCtors of His Majefty’s Revenue of confiderable
Sums of Money of the Publick ; and while they
lay under this Sentence, they were allowed, as
utual, to go to the Church adjoining to the Pri-
fon, for the Benifite of Divine Service, under the

"y
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Caftody of a fmall Detachment of the City
Guard 3 and while the Conviéts were thus at
Church, Roberifon, one of them, found means to
efeape from his Keepcrs of the Guard, by fud-
denly jumping over a Pew, and getting out at the
Door of the Church ; Dis Retreat apparently
hene favoured by the Mol{, or lowelt S'orr of the
chfgjle, he eafily made his Efcape, without ha-
ying been ever {ince uv:crtal{en. |

From this Efcape of Rebertfor’s, {o favoured
by the Mob, and from ftrong Surmifes and Sug-
orflions, that, atthe Execution ot #77lfan, a Ref-

e was intended by the Mob, which indeed there

w15 2 realonable Ground to apprehend 5 becaufe
e Commons have imbibed a pernicious and ab-
furd Conccit, as if the Robbing of the Publick
Moncy, was a Crime more pardonable, than pri-
vate Robbery s Therefore 1t was, as the Pannel
apprehends, that the Magiftrats of the Cl‘ty,
from aSenfeof their Duty to prevent the Execution
of the Laws being any further defeated by the Ref-
cue of IVilfon, took the ftrongeft Precautions that
the Cxecuiton of him fhould be made effetual.

In Confequence whereof, as would feem, the
Provolt of the City, fent for the Pannel, in
whom. he muft take the Liberty to fay, Conh-
dence was generally put upon thofe difficult Oc-
cafions, and told him, that there being great Ap-
prehenfions of a Mob at Audiew IVilfon’s Execu-
rion, that therefore there was a Neceflity to be
well prepared to prevent their Defigns 5 and for
that end, that he would have the whole City
Guard, to attend at the Execution, he having
given Orders to the Town Treafurer to {urnifh
the Men with Powder and Shot, and fuch other
Military Ammunicion as might be neceffary for
the Ufe of the Men in maintaining the Peace
of the Town, and {upporting the Execution of
the Laws. And this Conference with the Provolt
happened upon the Mondsy preceeding the Exe-
cution of #ilfen, which followed on the TV eduef-
day thereafter,  But it {feems the Magiftrats of the
City, not thinking even this Precantion fufficient,
upon the Tuefday thereafter, the Provoft fent the
Pannel with a Letter to General Moyle’s Refiding
near the City, and Chief Commander of the Ior-
ces in Scotlend, telling the Pannel, that the Im-
port of this Letter was, defiring from the Gene-
ral an Order for a Party of the Regiment lying
in the Camnon-gate to enter the City (a Thing
very uncommon, except In the Cafe of urgent
Neceffity ) in order to over-awe the Mob, and
thereby maintain the Peace during the faid kxe-
cution.

It feems this Letter to the General tnduced him
to fend a verbal Meflage in return thereto, by a
Perfon of known Honour and Veracity, Major
Psol, of that Regiment now lying in the Canyon-
gete, who told the Provolt, that the General
wanted to know of him, what part the King’s
Troops were to at, and what Precautions had
been taken for preventing any Infult or Invafion
that might be made upon the Troops, or what
Length thefe Troops nught go in the cafe of
‘Tumult or Difturbance., To which the Provoit
made an{wer, That there was no reafon to appre-
hend any Inconveniency would happen to the
King’s Troops, becaule he would have them
only to parade, for a Terror tothe Mob, in a
Street called the Lawwn-smarket, removed from the
Sight of the Execution, but at a fmall Diltance

Yo, VI,
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only, where neverthelefs they would be ready at
a Call in cafe of Neceffity ; but that he had or-
dered the whole Band of the City Guatd :o attend
at the Executton it felf, with proper Arms and
Ammunition, namely, Slug Shot; with Orders
to repel Force by Force, and even to dif-
charge their Arms among tlic Mob in cale of
Refiftance, .

On [Vednofday the Day of the Execution, in
the Forenoon, the Pannel attended the Provol,
and told him, That in Obedience to his Com-
mands, the Men were all ordered to be in Rea-
cinefs, their Arms put in order, and loaded;
whereol the Provolt approved, and told the
Pannel, That he was to be ready betwixt Twa
and Three in the Afternoon, with his Guard,
and to draw out until the Party of the King’s
Troops, from the Cannon-gate palt him ; and
that fo foon as the King’s Troops were drawn up
in the Lawn-market, the Pannel, with the City
Guard fhould furthwith march to the Prifon,
and conduct the Prifoner to the Place of Exe-
cution, without allowing him firft to g0 to the
Town’s Council-houfe, as ufual, ftill with Inten-
tion, as would feem, to prevent any Opportu-
nity of Refeue, or Difturbance upon that Head;
and at this Time in the Forencon the Pannel
humbly propofed to the Magiltrates of the City,
that they would fend a Proclmation through
the Town, asa Caution to fuch Innocent unwary
People, as might by Curiofity be drawn to the
Sight of the Exccution, warning them of their
Danger, 1n cafe any Difturbance fhould bappen,
or attack be made upon the Guard, And ac-
cordingly George Lindfey one of their Clerks,
made a Scroll of the faid Proclamation to be
{ent through the Town s but for what Reafon
it was not proclaimed, the Pannel knows not,
and at the fame time the Pannel remembers fome
one or other of the Common-Council of the
City propofed in cafe of Difturbance, the read-
ing of the Riot Act, and for that Purpofc fent
for a Dozen of Copies of the Aé to a Book-
fellers Shop, 1n order to diftribute them among
the proper Officers of the Law, authorized to
read and proclaim fuch A& ; but it feems at no
time either of thofe Propofals were put in Exe-
cution; nor at the Time of the faid Execution,
did any Officer of the Law, authorized to pro-
claim {uch A&, attend with the Pannel.

A fhort {pace before the Pannel marched with
his Men from the Guard-houfe, towards the
Place of Execution, he was heard fay, That he
had no Cartrages in his Box; on which a Cor-
poral told him, that he would get him fome ;
and accordingly the Corporal did, in prefence of
feveral of the Men, open the Pannels Cartrage
Box, wherein it was obferved there were no Cart-
rages, and put three Cartrages therein, with
one of which the Pannel loaded his Piece, and
immediately marched away with the Men.

When the Criminal was conducted to the
Scaftold erected for his Execution, the Detach-
ment of the City Guard were pofted on the
the Street, in a Circle furrounding the Scaffold,
in order to keep off’ the Mob; but becaufe of a
certain Building, called the Cormemarket, nigh
adjoining to the Scaffold, partof the Men did
alfo incircle that Building, And here it may
not be improper for the Court to caft their Eye
upon & Plan of the Ground, and the Pofture of

7 O the
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the Men, in order to have a clearer view of the
Defcriptions to be hereafter mentioned.

So foon as the Criminal was thrown over the
Ladder, and fo left hanging upon the Gibber,
the City Baillies immediately withdrew nigh to,
dire@ly oppofite, and in view of the Scalfold,
but without lcaving any Order or Officer of the
Law to attend with the Pannel : And 1t had hap-
pened, that fome fhort Space before the Act of
Execution, while the Minifter was aflifting the
Criminal by Prayer, the Panncl had gone up to
join, leaving his Picce with the Serjeant; and
fo foon as publick Prayer was ended, or fome
fhort time after, and the Convict left to his own
private Devotion, the Pannel toole back his Piece
in his Hand, and afterwards came oft the Scaf-
fold, and pofted himfelf at the Weft Ind of the
Detachment of the Guard.

So foon as the Convict had been hung up as
aforfaid, and that the City Baillies had with-
drawn from the Scaflold, the Mob became to be
troublelom, intending, as would feem, to ufe this
laft Shife, immediately to cutt down the Criminal,
and endeavour to bring him to Life by bleeding 3
an Lxpedient, which when timeoufly applied,
has on many other Occafions been lnown to be
attended wich Succefs, and the Mob fell a mur-
muring, that they would have him inftantly cute
down, and if It were not quickly done, they
would do it themfelves :  And at this time they
preffed hard upon the Guard, flricking at them
with Scicks, feizing of their Fire Arms and Ba-
yonets, and throwing exceeding big Stones at
the Guard; one whereof cutt a Drummer to the
the Scull, another broke one of the Men’s Shoul-
der Bones, another wounded one of the Men’s
Legs, and feveral others of the Men were wound-
ed, whereby they are yet unable todo Duty:
The Truth of all which can be attefted by their
common Sipeon, who is by the City ordered
to attend th«nt upon all Exigencics.

This Intol.ace in the Mob alarm’d the Pan-
nel, and ftill obtrving it to encreafe, he was
apprehenfive that the Mob might obltruct the
perfedting of the Execution; for no Criminal
can be cutt down from the Gibbet, but upon the
Order of a City Bailiff, upon a Judgement that
the Criminal has hung up until he 15 compleatly
dead, agrecable to the Sentence which always
commands fuch Convi& to be hang’d until he be
dead ; therefore it was that the Panncl fent a
Meflioe to the Bailiffs, to know if he fhould
{uffer the Criminal tobe cuct down from the Gib-
bers who brought back an Anfwer, That the Con-
vié was to hang there yet foraQuarter of an Hour,

At this time the Mob wax’d exceeding bold,
became very turbulent, and preft hard upon the
Guard, and while the Pannel was endeavouring
to keep off the Crowd from prefling among, the
Soldiers, at one End of the Scaffold, fome of
the Conviéts Friends, aflifted by the Mob, catch-
ed an Opporiunity and cuit him down without
any Order: And tho? the Convict, being thus cute
down, was in the Poffeflion and Keeping of the
Mob, who were endeavouring to recover him to
Life, by caufing th‘e Veins of both Arms to be
opcned: Whither it was that they were appre-
henfive, that the Guard would recover him out
of their Hands, as having been cutt down with-
out Orders or that the Officers of the Law were
defigned to fue to his Interment, and that he was
exccuted to death s or that the Convidl’s Body

was intended to be given to be anatomizeq 1,
the Surgeons, as is fometimes practifed, Whﬁry
Perfons of low Degree or notorious Oiﬁ:nderf
are fentenced to Death 5 or from whatever ),
tive 1t proceeded, the Mob began to infy; :mé
attack the Guard: And upon this Attack ity
that the Man aforfaid had his Shoulder B]ﬁd;
broken 3 and another {o bruifed, thathe lis baca
never able to do Duty fince ; and the Timber (;f
the Drum was broke by the force of an exceedipe
farge Stone that was thrown, and feveral other,
of the Men were hurt and wounded,

This Violence in the Mob fo alarmed the py,.
nel, that he madea Step or two forewards to ¢
Weftward of the Scaffold, turning about j;
Face towards the Welt Port, from whence the
throwing of the Stones moftly proceeded ; 150
having put his Piece to his Shoulder, he leveljy
itac the Mob, and pointing 1t around to them,
threatning with an audible Voice, Thar if thev
would not be at Peace, and leave off throwipe
Stones, and attacking the Men, he would i
among them ; but immediately recovered his Piege
without firing it 3 the Threats being only tutend:g
to intunidate the Mob,

But unfortunately upon this enfued the whols
Tragical Scene; for no fooner had the Pannel
ftept forward, threatning to fire as aforfuid, by
one of the Men came up from behind him, and
running by bim upon his Right Fand, inttantl
difcharged his Piece, upon which one of thia
Crowd dropt down, fuppoled to be Chailes [1us-
baud, and which Charles Hufpand will upon Proof
be found to have been the Perfon who tumul-
tuoufly ftept in and cut down the Criminal.

Immediately upon this firft Fire, another o
the Guard came up to the Pannel, with his Piece
prefented and cocked, andafk’d if he thould &re;
to which the Pannel anfwered with fome Vehe-
mence, No, by no Means, and ftruck up his
Piece, bidding him go to his Rank, and actualls
thrult him thereto. '

After the Example of this firft Fire, fuven
more of the Men were heard to difcharge tieir
Pieces, but upon what Provocation the Panid
cannot tell 5 thefe Shots having been at a conlide-
rable Diltance from the Pannel, procecding, as
1s fuppofed, from fuch of the Menas were fhand-
ing at the South-welt Corner of the Coin-sinciket s
whercas, as has been noticed, the Pannel was
full landmg ac his former Station, to the Wel:
of the Scattold and Gibber,

The Pannel not knowing the fatal Confequen-
ces of thofe Shots, but fufpecting however tha
Milchief would happen, {ceing the Men had
been fo rafh as to fire without Orders, thoughr it
was the beflt Courle he could take, to lead off
the Men of the Guard as foon as he could;
and for that end he called aloud to them to
follow bim, and after baving given Orders to
the Scrjants to gather them together (for it
was impoflible to bring them into Ranks by the
confufion of the Mob) he marched off as many
of them as he could find, by the North-fide of
the Scaffold, towards the Foor of the 774/ Bsw,
and towards a Parcel of the Men, whom one of
the Serjants had gote together at the Foot of the
Bow, butas he was going to join that Parcel of
the Men, he heard a Plece fired near him, with
which he was a good deal furprized, and yet
more, when he obferved two or three People fall

to the Ground, and which Oblervation was the
hrit



I 736. Scot.

6ot thing that greatly alarmed the Pannel, as
kpowing from thcnce,_that certun_ﬂy Mifc‘hlcf was
done: But it is certam that this fatal Shot did
not procced from the Pannel, but from a certain
Man in the Guard, that can be well proven ;
who, after having fired this Shor, immediately
rerired among(t the Croud, and then gote lim-
flf joincd to the Party: And furely the Ma-
Jiftrats of the City wﬂl' remember, that when
o Precognition was taking of the feveral [Fadts
.r.d Occurrences upon this tragical Day, that a
Perfon told them, Thatif they would be
ph-nll'd to it the whole _B;lnd of the Guard be-
forc them, he would point out tht:t Man who
made this laft Fire,  but the Magiftrats over-
1eoked this Offer, ‘

As foon as the Pannel faw there was no re-
(raining the Men from Irregularities, he marched
off fo many of them as he bhad gote together,
without taking time to I*orm:;: then} into any Or-
der; @iving Orders at the fame tume to the Ser-

: to beat and prefs oft the reft with all

2nts, |
gl]ﬂﬂl]ﬂl‘ of Difpatch.  Upon which he obferved

thofe that Iad firageled come ol partly from about
the Scaffold, and partly from Ealt-end of the
Ceri-imarket, and fall into the Rear 5 and whilethe
Pannel was thus marching up the Botz, upon the
Vront of the foremoft Part of the Men, and had
come as far as the Turn of the Bsw, he heard
fome dropping Shots firing in the Rear, and
about thirty or forty Paces diftant from him,
which he fuppofes may have proceeded from thole
Men who were ftrageling upon the Eaft-fide of the
Cori-mercate, nigh to the Hlead of the Cow-gate,
but upon what Occalion the Panncd knows not
but being alarm’d with the Shots, he looked
back, fuppofing the Men might Le attack’d by
the Mob, and obferving no Marks of any fuch
Attack, he thought the melt prudent Courfe
L could take was forthwith to miarch off the Men,

It falls here to be noticed, That all this
Firing, from firft to laft, and whereby fo much
Michief has been done, lafted nor above two
or three Minutes 5 and theretore, confidering the
Violence of the Moeb, and the firaggling Situa-
tion of the Mcen of the Guard, and fuppofing
the Truth of the above Narrauve, which will
be attelted in proper Time by the Ouaths of many
Gentlemen of undoubted Veracity 5 and who had
fair Opportunity of Oblervation at the Time, it
is left with the Court, and to every mmpartial
By-flander, whether the Pannel could well have
done more for the Safety of the Burgh 3 confi-
dering that 1t fhall alio be proved, that during
thele few Minutes of Firing, accompanied with
oreat Horry and Confufion, the Pannel gave fe-
veral repeated Orders to the Men to reftrain from
firing 5 but obferving thofe Orders prove inef-
[ ctual, he endeavoured to fweep them off the
Field with all manner of Precipitation.

The Pannel marched on with the Men to the
Guatd-houfe, and as he thinks with Coolnefs and
Deliberation, pafling by the King’s Troops in
the Lawn-izcitet (1 Thing generally efteemed
fomewhat inconfiftent with Guile, efpecially fuch
horrible Guilt as he 1s chareed with.)  Upon his
Arrival at the Guard-houfe, he drew up his Men
there, fending a S#1jant to the Provelt for Or-
ders, which were brought, That they fhould wait
on their Arms till the King’s Troops paft 5 and
fome of the Men in waiting, oftering and at-
tempting ro clean thewr Guns, but the Panndd
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difcharged it, and would not allow it to be done 3
mean time a certain Perfon of Credite came up
to the Pannel, and afked if he had fred ? T'o
whom he made anfwer, He had not s bur the
P_f:rl'n}] not being fatisficd with the Anfwer, puit
his Finger in_to the Muzzel of the Pannel’s Picce,
and after having rubbed it about, and after having
alfo viewed the Lock, (1id to the Pannel, 1 fee
you have not fired, and I am glad of ir.

The King’:a 'I'rn_ops having paffed the Guard,
the Pannel filed of the Men inta the Guard, and
ordered the Serjeants to keep them clofe il fur-
ther Orders, and by all means not 1o fuffer them
to clean their Picees: And at the fame time the
I"a_mnel deliveread his Carabine, loaded as afore-
lm_d, at the Guard Door, to one of the Guard,
neither entering the Guard himfelf], nor any other
E*IDLIFE,. but went immedizicly to the Provoft :
Fhus his oun Piece was brought back lnaded, and
apparently without having been fired, and the
other two Cartrages which he had cote at the
Guard were found upon his return in his Cartrage
Box. N

When the Pannel went wp to the Provoft,
fome Perfon there prefent alledged he had feen
the Panncl fire, which he contradifed, and bee’d
the Provoft to fend for his Piece, which he tﬁld
he had deliver’d at the Guard as aforfaid, and
that it would appear from infpeding of her, that
fhe had not been fived : And the Piece betng acs
cordingly fent for, and brought up to the Council
Chamber, and after being firictly infpeted, it
was agreed by all prefent that fhe had not been
fired 5 and 1n this Condition fhe fiill lics loaded,
tn the Cuflody of the Magiltrates along with the
Cartraze Box, containing the two Cartrages, as
aforfaid.

Tho’ the Pannel has a pretty important Prize
at Stake, yet he refts i full Sccuricy, that he
wiil prove to the Conviction of the Court every
Articie above recited, and a good deal more in
his behalf to be hereafter mentioned : And it i
fliould here be made matter of Wonder, how
fuch difrerent AAccounts as are given of this Mat-
ter can conlifl together, feeing Numbers of People
are tmprefled with the Guile of the Pannel, and
that even good, well-meaning People, who were
prefent upon the Spot, perfilt in affirming that
the Pannel was guilty, by both firing himfelf, and
orving repeared Orders to fire.

‘I'he Pannel can eive no other Account of thig
Matter than in this Way. A miferable Slaughter
was, fome how or other, committed within the
Town, The Guilc muft be laid to fome-body’s
Door 3 and whether any Art might be ufed to
Jay the heavy Load upon the Pannel, in order
to draw the Attention of the Multude from an-
other Pomt in View, the Pannel fhall not fay 4
but intreats the Honourable Court, and every
candid Reader, who may happen to take up this
Information, to look into the Caledoiian Mercu-
ries of the fifteenth and nineteenth of 4prile Ialt,
Papers {uppofed to be publithed by Authority ;
where will be found a moft charitable Account of
the Matter, touching this misfortunate Pannel,
who was then lyiag in clofe Confinement, with-
outany body being allowed Accefs to him 5 and
of confequence, could bave no Opportunity of
vindicating himfelf, untl once the Prejudices
were deep-rooted and rivetted, fo as even to catch
the unwary, though well-meaning, Part of the
People 5 und thele beanful Relations of this
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Tranfa&ion, are adorned with fome witty Sar-
cafms, very proper to this melancholy Occalion,
and painted out with ingenious Reflections, and
quaint rhetorical Invectives, very fuitable to the
Authors of thele hiltorical Relations.

And indeed the Authors of thefe Accounts
of the Martter, whoever they are, have the Im-
pudence to aftirm, and the Wickednefs to ¢n-
deavour to fix it upon the Pannel, as an
Inftance of Premeditation and Felony fore-
thought, that the Pannel had ordered the De-
tachment of the Guard to load with Ball and Slug-
fhot, before they marched from the Guard : And
this worthy Author affirms, that fuch doing was
unprecedented, and fuch as the Pannel would not
pretend Orders for ; notwithttanding that it s
now, with his ufual Candor, admitted by lis
Majefty’s Advocat in his Information againlt the
Pannc), and dare not be denied, but that the
Pannel had Orders to {ee the whole Mens Preces
loaded wich Bullet and other Shott, and even to
fire thofe Pieces amongft the Mob in cafe of
Exigency. | |

The Prejudices againft the Pannel being once
artfully rooted, it was an eafy Matter to carch
the giddy Mob, who are not able to look baick
and decern the true Springs and Caufes of Things :
For {uch is the Nature of human Paflions, thut
if they are once artfully moved, they will be apt
to mifguide the Underftandings ; even of Perfons
of Oblfervation ; and thus the Speat having once
been created againft the Pannel, 1t grew 1mto a
Torrent, and few like a Train of Fire, every
one adding Fewal to the Flame, and Sparks
originally increafe into a mighty Combultion ;
and {0, in like manner, Things entirely of them-
felves innocent, may be multiplied 1o horrid
Cruelties and favage Barbarity.

It might alfo operate to the Prejudice of the
Pannel, that this Scene was acted 1n a very fhort
Space, attended with great Commotion and Con-
fufion. Words and Actions might be milcon.
ftrued (whereof more particular Notice fhall be
taken hereafter) whereby Perfons even of Judge-
ment, might be deceived, and thereby fall into
the vulgar Notions. And here it cannot be
deemed an ufelefs Digreflion in the Pannel to give
a Cuution to 11” thtlﬂmen, who may happcn o
be called in LEvidence upon this Trial, {for ’tis
feared the Mob are not capable of this Advice)
not to affirm Things upon Oath, except their
Obfervations have been accompanied with all that
Certainty which thofe Senfations wherewith Man-
kind is endued, can admit of 3 becaule any in-
confiderate Rafhnefs to the Prejudice of the Life
or Fame of the Pannel, cannot tail, for hereafter,
tobe attended withvery painful Stingsof Remorfe.

It was obferved for the Pannel, as a Thing
that could not be denied, that upon many for-
mer Occaflions, he had been [ingled out as the
fitteft Perfon to maintain the Peace of the City,
by quelling of Mobs and Tumults 5 and that he
had never hithertofore, during all the many Oc-
cafions on which he had been employed, ever
difcovered any imprudent Rathnefs or cruel Tem-
per in the Exercife of his Command, but had
expoled his Perfon to very great Danger, rather
than involve the City in Blood, or proceed to
{uch Extremities, as the Law even would have en-
teirely juftified.

It was allo obferved in Behalf of the Pannel,

that it was no new Thing for the private Men in
4

the City Guard, who, though they are tolerably
acquainted with Difcipline, yet are not fubject g
the military Law, to take upon them to fire upon
the Multitude, without any Order from thejr
Commander, whereof the following Inftances are
offered, and which cannot be denied 5 to witt

Thar at the Scttlement of Mr. Wother[poon, a
a Minifter in the Welt Church Purifh, a Party
of the City Guard under the Pannel’s Command,
did, one or more of them, in the Rear Ranks,
within the Welt-gate of Edinburgh, while the
Pannel was marching on their Front, face aboy
and fire upon the Mob, without any Order, and
by which Fire feverals were dangeroufly wounded
and the like happened in a few Years ago, after
the Execution of one Campbel, when a Detach-
ment of the City Guard were conducting tle
Corps of the Perfon executed, which was deli.
vered over to the Surgeons of Edinburgh, by Or-
der of the Magiltrates. And the fame Thing
happened a few Years ago at a Race at Leith,
where the Party of the Guard was commanded
by Captain Lind, whereby feveral Perfons were
wounded. And another Inftance was given,
where the fume [rregularity happencd, within
thefe few Moneths ae the Execution of Brotwn the
Smith, when the Detachment of the City Guard
was commanded by both Captains, Lind and Fer.
gufen,  And, indeed, innumerable other Inftances
might be given of the Rafhnels of the Men in
this Particular, which it is needlefs to condefcend
upon, becaule they are notourly known in theCity,

It may alfo deferve Notice, that the pri-
vate Men of the Guard might be prompted to
fire without Orders, partly from Refentment,
that Rebertfon  betore-mentioned  had  efcapid
out of their Hands, and partly {rom being ca-
couraged by the general Order they heard was
given by the Magiftrates to fire, 1n cafe of Re-
filtance : For 1t 1s now found, that feverals of
them were heard fay before they went out to
the Exccution of #ilfen, that now they had gote
Arms and Ammunttion put i their Hands, and
therefore would not fail to ufe thew, in cafe they
were attacked, or any Refiftance nade.

Thele Obfervations *tis humbly choughe cannot
fatl to operate in favours of the Pannel; in cale
the Proot of the Libel fhall be atiended with
any Uncertainty or Dubtety: And altho’ the
Pannel is not fo weak of Judgement, as to ima-
gine that fuch Prefumptions can prevail againft
pofittve and certain Prool; yet he doubts not,
that in due Time, when the Proof is led, fuch
Obfervations muft have Weight with the candid
Jury.

One Thing more we muft obferve in general,
That as he has been employ’d for thefe many
Years paft, as the Scourge of the Mob, tho’ ne-
ver once known to proceed to Extremities; yet
fuch Station of his may be the Caufe of draw-
ing Refentment from the lower Sort of the Peo-
ple agatnft him.

The Panncl has juft Reafon to afk the For-
oivenels of the Honourable Court for dwelling
fo long upon Generals; but ’us hoped, from
what 1s above noticed, and that this is the firlt
Occaflton he bad of vindicating himfelf from the
Afpertions and Prejudice of his Adverfaries, he
may merit the Pardon of the Court.

And now to proceed to the Particulars in the
Indi¢tment: And whereas it fets forth, That tne
Pannel conceiving a moft wicked and malicious
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Purpofe of deftroying, wounding, and maiming
Numbers of his Majeity’s Subjeds, Inhabitants
of the City of Edinburgh, had ated the feverg]
Matters and Things charged in the Indictment s
The Pannel muft obferve, that the Circumitances
of the Cale naturally exclude any Suppofition of
premeditate Malice and Refentment in the Pan-
nel, becaule ’tis impoflible to conceive, that the
Pannel fhould have retain’d any Malice againft
a Multitude of Perfons, of whom he neither had,
nor can be fuppofed to have had, any Acquaint-
ance : And tho’ 1t was admitted, that the Cir-
cumflances of the Cafe do exclude any fuppofed
long premeditated Malice 5 yert it was urged, that
in Law every wicked Action does prefume Ma-
lice, tho’ inftantaneous to fuch Wickednefs com-
mizted.

To which it was anfwered in Behalf of the
Pannel, That the Circumftances of the Cale, as
lzid in the Indi&ment, do even exclude any Pre-
fumption of Malice accompanying the Adts
charged 1n the Inditment ; becaufe every Aéion
muft be conftrued in the moft favourabie Senfe ;
and therefore the Adtions charged againtt the
Pannel, muft even be confirued to have proceed-
ed from a principle of Duty in the Pannel, in
maintatning the Peace of the Place, and in fup-
porting the Authority of the Laws, and the
guarding of that Execution of them, which was
committed to him by lawful Authority.

In the next Place, An Exception was taken to
the Inditment, as not having been laid with fuf-
ficient Certainty 5 the Indi@ment no where ex-
prefling the particular Places of that laree Strect
wherein the Guilt is charged to have been com-
mitted, whereby the Pannel was precluded from
making his Defences with Certainty : For had it
been laid in the Indi€tment at what Places in the
Steet the particular Perfons, affirmed to have
been killed and wounded, were fo Lilled or
wounded 5 the Pannel might have had an Op-
portunity of proving, from the Circumftances of
his Situation at the feveral Periods, that it was
impoffible that fuch Wounds could have been re-
ceived from his Hands. And tho' it may be
true, that fuch Part of the Indi@ment as charges
the Pannel’s Order to fire, would be of univer-
fal Influence, and reached over the whole Cir-
cumitances of Guilt charged in the Indi¢tment,
yee as actual Execution made by the Pannel was
charged feparate from his Order to fire, fuch
Proof of Innocence, whercof the Pannel pleaded
an Opportunity might have afforded him a De-
fence againft fuch Part of the Indi@ment as
charges his own Firing and Killing,

Lo this it was anfwered by his Majelty’s Ad-
vocat, ‘That the Lybel was as particular as the
Law required, defcribing the Street where the
Execution was committed, which is all that the
urmoft Scrupulofity could expect in this Cafe:
Becaufe minute Circumftances cannot be known
to the Profecutor, or certainly difcovered, but
oy Proof upon Trial, and that every Circum-
ftance of the Pannel’s own acting muft be known
to him. And therefore, if from the Pofition or
Sttuation in which he was at the Time of the
Firing, the Pannel can fhew that it was tmpof-
fible he could have killed the Perfon whom he is
charged to have fhot ; by defcribing and proving
thele Circumftances, he may have Advantage
from them, buc cannot object to the Profecutor,
that he did not minutely deferibe his Situation,
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which was not known to him ; and that by the
deferibing of which, perhaps erroneoufly, the
Profecutor might minifter an unjuft Occafion to
a Criminal to efcape Juftice,

To which it was replied for the Pannel, That
tho’ it is truc that, in moft Cafes, the defcribing
the Street where the Guilt was committed,
would be a fufficient Defeription ; yet, that, in
the prefent Cafe, where it was laid in the Indi@-
ment, That in a Cro.-! or Muliitude, various
Shots were fired by difierent Hands, and there-
by Wouuds given 3 *tis even neceffary to defcribe
the particular Place of the Street where fuch
Wounds where received, in order to form a
Judgement from whofe Hands thofe Wounds
had procecded. ‘The Pannel might have fred
elufory, or in the Air, and the Wounds received
may have proceeded from the Shots of others -
That tho” the Pannel knows his own Pofition and
Sttuation, and can prove them ; yer fuch Proof
could not avail him, nor be received by the
Court in the Point of Relevancy; becaufe it
would be a fimple Negative, which could not
be admitted of, nor would not apply, unlefs the
particular Places of the Street, in which the
Wounds are faid to have been received, had been
defcribed to him 5 a Situation which the Pannel
cannot be {uppofed to know ; whereas the Pro-
fecator muft be fuppofed to have known it, fecing
the fame Information that led him to know of
the Wounds received, muft neceffarily upon In-
quiry have certiorated him at what Places of the
Street fuch Wounds were received, fecing the
Maters and Things laid in the Indi®ment, are
charged to have been committed at High-day-
hight, inPrefence of Multitudes. And tho’ the
Pannel 1s fully fatisfed of the good Difpofition
of the Honourable Profecutor, to lay a fair and
certain Inditement againft cvery Pannel, yet it
muft be admitted, that all Indi@ments ought to
be laid with all that Accuracy and full Defcrip-
tion that the Nature of the Thing can admitt of:
And, astofuch Part of the Anfwer for his Ma-
jefty’s Advocat, as faith, that fuch particular
Defcription of Place, if perhapserroncoufly de-
feribed, might minifter an unjult Occafion to the

Pannel to efcape Juftice 5 it’s anfwered, That
fuch erronecus Defcription of Place could in
no {enfe affect the Trial, beaufe tho’ fuch Deferipe
tion fhould not be proved, it would not vary the
Cafe, providing the aét of Killing were proved
againft the Pannel, becaufe fuch Defcription of
Place 15 but a Circumftance immaterial to be prov-
en by the Profecutor 5 but for the Reafons above
affigned, highly material for-the Pannel to know,
in order to lny his Defence before the Court,

It was i the next Place offered as a Defence
for the Pannel, That the Refiftance of the Mob
was {o great, and the Attack of the City Guard
{o violent again(t them, in beating, bruifing, and
wounding the Men, as has been above noticed,
while they were in the lawful Execution of that
Office, committed to them by lawful Authority,
that fuch Refiftance and Attack muft have jufti-
fied the Guard, in repelling the Violence of the
Mob ; fince fuch Proceedings in the Guard were
acted 1n fupport of the due Execution of the
Laws, which the Mob were highly Criminal in
difturbing. That this Argument as pled for the
Pannel, was not only confonant to the Rules of
Reafon, butagreeable to fundry Judgementsand
Precedents of the Court, particularly thac in the

Year
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Year One thoufand fix hundred and ninety two,
it appears from the Books of Adjourmal, Thac
Fames Gordon Meflenger at the Kxecution of a
Caption, did, with many others his Afliftants,
armed with Guns, Swords, and other hoftile
Weapons, (hoot feveral Shots, whereby one Alcy-
endor fack was killed dead upon the Spot, amidit
a numerous Cirowd, which the Alarm of Noife

and Tumulc bad drawn together, and whereof

only part ¢*n be fuppofed to have come there
with Intention to refitt the Meflenger 5 and the
faid Fames Goiden and the others his Affiftants,
being indifted for Murder, the Lords fuftained
this Defence to hum, relevant to elide the Libel
fimply, ez, That he, in the Execution of a
Caption, haven his Blazen difplayed, was by
force of Arms hindered to enter the Houfe of
Lsaumy, by the Perfons within that Houfe, and
that they did threaten and menace the Meflenger
and his Afliftants, and that they threatened to
raile the Country, and that the Country did ac-
cordingly rife, and belet and furround tac Mef-
fenger, cither in the Houle, or without tne
Floufe ; the faid Country People being armed
with Guns, Swords, andotherinvafive Weapons.
Here your Lordfhips perceive, that the Court
jullificd the Meflenger in fhooting amongft the
Mob, and killing; becaufe the Perfons in the
Houft forcibly hindered him from entering, and
threatened and menaced him, being armed with
invafive Weapon<; and the prefent Cafe is more
favourable in behalf of the Pannel, whoacted by
lawful Authority, as well as Gerdenr 1n the other
Cafe Jdid, and who was {upporting the Execution
of the Laws, as well as Gerdenr was; with this
Difterence upon the fide of the Pannel, That he
was not only hindered and menaced in the Ixe-
cution of his Duty, but he and his Guard inva-
ded and aflaulted, beat, bruifed, and wounded,
as has bzen above noticed, and whereot a {trong
Proof thall be brought 3 and that the Mob in the
prefent Cafe were not only armed with, but in

their Attack vjon the Guard, made ufe of, big

Stones, of Two or Three Pound weight, which
muft be allowed to be very invafive Weapons ;
and thercfore the Pannel fubfumes, that the De-
fence offered for him mn the prefent Cafe, is
ftronger, and ought rather to be allowed him,
than that which was fuftained to Gordsin.  Only
the Pannel mult do the Juftice to His Majelty’s
Advocat, asto acknowledge, that this Precedent
was not hitherto offered tn the Debate 5 but when
the Record s infpeted, will be found to fland
in the precife Terms as above-mentioned.

There was in the former Debate, a Precedunt
of the Court offered, as againft the Pannel,
which the Panncl, with Submiflion, apprehends
makes for him, namcly Captain W ullace’s Cafe,
fometime after the Revolution,  Captain 7 7allace
was indicted in the One thouland fix hundred and
ninety two, for having refufed in the One thou-
{and fix hundred and eighty eight, to deliver up
himfell, in Obedience to an Order of the Prefi-
dent of the Council, and feveral Privy Councel-
lers, whereof T'wo were Officers of State ; and
the Bailifis of Klinbrigh, having gone down to
the Caison-cate, with o Herauld and Purfevant,
with their Couts of Arms dilplayed, to put the
Order of Privie Council in Executlon 3 notwith-
fl.nding which, Ciptain #%z/lface would not deli-
~yer himtelf up,  but retired with the Men under
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his Command to the Adbay, and defended hip-
{elf, and fired upon the Bailifls, Feraulds, apg
Purfevants 3 fhot feveral Perfons dead vpon ty
Spot, and wounded a great many others.

The Defence pled for Caprain Bollece vy
That the keeping of the 4bbay was committed ¢
him by order of the Privy Councily which he
wis obliged to mamtain fo long as the Trult of
it was committed to him 3 That as to the Opde;
of Privy Council, todeliver up hisPerfon, it wag
contrair to an A of Parliament Feires the Sixth,
whereby any General Warrang,  tor putting the
Perfon of any Man in Ward, except where fuch
Warrant was figned by four Officers of Stare,
whereof the Chancellor, Treafurer, or Secretary
of State to be one, which had not been pradtifid
in Maliece’s Cale,  was prohibited and dif
charaed.

The Lords, after a very learned Debate, did
{uftain thefe Defences to Captain Wallace, iz
That on the Sabbath Night, or fhortly before, 2
Rabble did meet in feveral Places, in great Num-
bers, and that feverals of them did declare to
Foln Paterfen their Refolution to trouble the Pap-
nel on his Guard, and to pillage the Bbbay, rele-
vant to reftrict to an arbitrary Punithment.

Fire your Lordthips percetve, that the Court
fultained a previeus Intention only declared, tha
they would trouble the Pannel on his Guard, and
pillage the Abbay, fuificient to moderate the P
nithment 3 fo tender are the Laws towards any
Perfon committing Hoflility in Defence of his
Guard : And then the Lords fultained the fol.
lowing Defence relevant to elide the Libelalwoee.
ther, to wit, That the Rabble did, in a tumul-
tuous Manner, come down the Ceniron-gate with
Swords and Fire Arms, and did beat fome of the
Pannels Centinels 3 and being defired to ftand,
they notwithftanding advanced {o near, that the
Pannel could fpeak with themy; and after he had
defircd them to remove, or be at their hazard,
they, notwithfianding thercof, ftll perfifted to
advance.

‘The Application m the prefent cafe is eafy :
The Pannel many Times exhorted the Mob to
ftand oit 5 notwithttanding of which, they ftill
preffed upon him; he many times advertifed
them of their Hazard 3 threatned to fire upon
them if they would not keep oft 5 his Centinels
were not only beat, but brutled and wounded ;
all which 1s offered to be proved.

Another cafe was menttoned tn the Debate o
your Lordthins, which flrongly fupported the
Plea of the Pannel, becaufe it wasa Judgement
of your Lordfhips pronounced but very latly,
after the molt folemn Declaration of the Court;
and whtrci./i, the Pannel is informed, The Court
was unanimous 3 and which Judgement feemed to
be of that Importance, as to induce the Court to
reverfe the Proceedings of the High Court of
Admirality, after a folemn Trial by Jury in that
Court; a Verdi returned, finding the Lybel
proven, and the Defence not proven; and a
Sentence of Death pronounced by the Judge of
the High Court of Admirality.

The cafe before the Admirality was this; A
Corporal and a private Ceniinel in Colloned Z/z-
milton’s Regiment were indicted betore the Admi-
ral for Murder 5 for that they had, upon the
High Seas, killed Hugd Lrofer younger, of Bel-
nain, by {labbing lim with a Bayonet in che
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Byealt, and afterwards throwing him into the Sea,
whereof he inftantly died. |

The Defence plead for the Pannels, was this,
That the Pannels were by military Order, ap-
pnimed ro attend the Officers of tllt_: Cuftoms 1n
(cizing of Goods by Law made feizable 5 and
that the Pannels being 1o a Boat, upon t!l(’: Seas,
along with the Cu[’tome—houfeiomcefs, in queft
of fuch Goods, the Perfon killed did comie up
with them in another Boat, with others in Com-

any with him s and that Frafer the deceas’d

jumped 10ta the Boat, where the Panncls and
the Cultome-houfe Officers were, and endeavour-
od to take hold of their Arms; which was both
o Refittance and an Attack of the Cuftome-houle
Officers while in the Execution of their Duty,

Upon the other hand, it was pled againit the
Paancls, That Frafr’s jumping into the Boat,
wis with no Intention to make Refiltance, but
cher to fave his own Life from the Thrufls of
e Pannels, their Pieces having been aimed at
him - that thole mn the Cuftome-houfe Boat could
haveno juft Apprehenfion of being maftered by
Mr, Frafir, he having no nvaitve Weapon a-
hout him whatever, and being the only Perfon
who offered to get into the Cuftome-houle Boar,
i which there were feveral Perfons well armed.

The Judge of the Hieh Court of Admirality
~dmitted of the Pannels Plea, in this Manner on-
ly, fuftains the Defenceof Self-Defence proponed
by the Pannels, thatthe killing of the faid Hush
Trafer, by them, or either of them, was In
the neceflary Defence of their Lives, and repel-
led the whole other Defences proponed for the
Pannels,

The Jury retarned their Verdict, fading the

Pannels both guilty, art and part, of killing the

fiid Mr. Fiafer; and finding itnot proven, that
the killing of M. Irafer veas the neceflary
Defence of the Pannels Lives: Upon which Ver-
dit returned, the Judee fentenced both the Pan-
nels to be hanged,

The Proccedings of the Court of Admirality
were laid before your Lordthips for a Revicw,
which, ’tis believed, is the fingle Inftance where-
in it was ever contended, thatthe Proceedings of
the High Court of Admirality in Matters Cri-
minal could be reviewed by any other Court.

Notwithftanding of which, your Lordlhips,
wre pleafed to reverfe the Sentence of the Judge
Admiral 3 no doubt, upon fuppolfed Error in his
Proceedings; becaufe the Verdict of a Jury,
pronounced upon Evidence, cannot be reverted
and in confequence of which Judgement of your
Lordfhips, the Panncls were fett at Liberty.

Now the Pannel is advifed, that fuch Judge-
ment in your Lordfhips could ftand upon no
Foundation other thanthis, viz. That your Lord-
fhips had reverfed the judgement of the Ad-
miral as crroneous, in not fuftaining this Ie-
fence to the Pannels: That they were reiifted by
Mr. Frefer deceafed, whie they the Panncls
vere in the Execution of their Durty.

And as the degree of Refiftance offered by
Me. Frafer to the Pannels, was by the Pannels
themfelves maintained to have been no higher
than what has been {ee forth to your Lordfhips,
the forfaid unanimous Judgement of your L.ord-
fhips pronounced after many folemn Deliberations,
dous by confequence thow, that it was your
Lordlhips unanunous Opinion, that a very fmall
egree of Refiftance of Peclons in the Execution
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of their Duty, will jultify the Perfons refifted in
the At of killing the Refitter,

Andf that was the {olemn and unanimous
Opinion of the Court in a Cafe fo recent 3 muit
not fuch Judgement afford a ftrong Argument to
the Pannel, that he and his Guard were refitted,
while in theundoubted Execution of their Duty,
10 being beat, wounded, and bruifed by an un-
ruly Mob; who, there was good Reafon to ap-

prehend, ntended to defeac the Execution of the

Criminal ;
To this lalt Cafe, the Pannel met with no o-

ther Anfwer from his Majefly’s Advocat, but

this, ‘That the Pannel cannot plead the Benefite
of this Cule ;

aver that the firing proceeding from him or his

becaufe he neither does, nor can

Order, was neceflary for fecuring of the Exe-
cution of that Truft that was committed to hims
His Magefly’s Advocar does admmtr, that where
a Perfon has by fawiul Authority Weapons puc
into his Hands, to be employed either in defence
of his Life, when attacke, or in {upport of the
Exccution of the Laws, or of the Property of
the Crown, or Property of the Subject 5 fuch
Perfon may ufe thole Weapons, not only when
his own Life is fo far n danger, that he cannot
probably efcape without making ule of them,
but alfo where there 1s tmminent Danger, that he
may by Violence be difubled to exceute his Truft:
But withall feems to contend, that the Pannel was
under none of thofe Circumitances ar the time he
committed the Guile charged upon him in the
Indictment 3 for that the Execution of the Cri-
minal was over before the Scuffle began, orany
Refiftance was made to the Pannel, and the
Guard under Lis Command 3 and that being the
Cafe, the Pannel can plead no other Defence,
than fuch as might arife from his bemng put un-
der the imminent Danger of his Life,

Bur with great Submiffion, Thefe Pofitions of
his Majefty’s Advocat are aflumed withour any
Authority, and, as would appear, not only in
plain Oppolition to the Laws, but to the many
Precedents already oftered 1n behalf of the Pan-
nel 5 forit’s hoped ic mult be admitted, even by
my Lord Advocate imfelf, and is indeed {oad-
mitted by him, that the Pannel was once in the
Jawful Execution of his Daty, and was obhged
at all Hazards to fuppport the Execution of that
Criminal who was comuitted to his Guard ; fure-
ly then, the Execation of the Pannel’s Duty can
never be faid to have been at an end, unitl once
the Criminal was [ully executed to Death, and as
fuch ordered to be cut down by Tawlul Authority s
anlefs 1t fhall be fard that e was the Pannels
Duiy, the Moment the Convict wis hung up,
to let him infrantancoufly be cut down, refcucd
by the Mob, and brought to Late agun;  which
feems to have been their plun Intention ¢ Forat
feems to be confefled upon all Hands that there
was danger of a Refcue, which feems to have
been the occafion of all this extraordinary ~fipa-
ratis 3 and for preventing of which *us admitz-
cd, that the whole Guard was fent out with thetr
Picces loaded, and even with Orders to fire at
1] Ventures in Cafe of fuch Refcue. Was it
not thena neceflary part of the Pannel’s Duty
proteftand fupportthe EKECEI[EGI’I of j:h:: Corvil,
when hanging by the Neck 1 the Air, unal Lich
time as he was cut down by lawful Authority,
as {uppofed fully dead? And ’t. certain ther s
anfwer to the Pannct’s Meflige, Orders woe
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brought from the Bailiffs that be fhould yet hang
a quarter of an Hour, which furely it was the
Pannel’s Duty to fee obeyed, and which Orders
of the Builiffs the Mob neverthelels did refift,
and cut down the Criminal long before that time
was clapled, and which the Pannel was in duty
bound to oppole; and from this Contraft, 1t s of-
fered to be proved, ali the Violence in the Mob pro-
ceeded : But can it be with any Jultice affirmed,
but that the Pannel was in the Iixecution of his
Duty, while be and s Guard were ftanding up-
on the Spot under Arms?  Is not every Perlon
in the Exccution of his Duty while he is either
going to, or coming from any lawful Expedition?
and therefore it feems impoffible to maintain, bue
that the Pannel, and the Detachment under his
Command, werein the lawtul Execution of thetr
Duty, until they had once returned, and were
difperfed and difmified from Duty, at which
time only they were reduced under a private Ca-
pacity.

And even the Protection of the Hangiman,
who had aGually received feveral Wounds and
Contufions, and was in danger of being tore to
Pieces by the Mob, was a part of the Pannel’s
Duty : For tho’ he is a Miniiter of the Law,
fomewhat odious 5 yet he 1s a neceflary One for
the Society, and lies under a greater Necefiity of
being protecled, from his being fo obnoxious to
the Refentment of the Mob 5 and at lealt in
Fumanity, muft have fuch Protection afforded
him, as to defend him from having lus Brains
knockt out.

How then can it be faid, m any Senfe, that
the Pannel was in foch Situation, that he could
only plead the Benefice of Self-defence ? It is
a known Rule in Selfvdefence, that a Perfon in-
vaded muft retire as far as he can with Safety
But if that is the Cafe of a City Guard (main-
tained at great Ixpence) that o foon as they are
invaded, they mult immediately betake them-
felves to their Heels, it will be apparent, that
they are but keept up for very ufelels Purpofes,

At the fame cime the Pannel can with great
Candor aver, That he is far from being of that
Difpofition of Mind, as to be ready to take the
Advantage, which the Law might aflord, againft
an unruly giddy Mob; whereof he has given
Proot upon many former Occalions, as muit be
allowed him; and whereot even the prefent
Cafe will be an Inftance in his Favours, if he
meets with Juftice from the Itvidence 1 But with
all, he muft be allowedto obferve, that it would
be a dangerous Pofition, That a Guard keept up
for the Maintenance of the Peace of the capital
City of this part of the Nation, when they are
affembled together upon Duty, fhould be allowed
to plead no higher Privilege, than that of Sel-
defence in the {trickeft Senle.

And whereas my Lord Advocate feems only
to admitt, That a Perfon who has Weapons put
10 his Hands by lawiul Authority, for the De-
fence of the Property of the Crown, or Liberty
of the Subjct, may only ule thele Weapons
when he is in imminent Danger of having the
Exccution of his Truft defeated by Violence: If
fuch is the Cafe, the Lxccution of Duty will be-
come a very ticklifh Point 5 and ’us apprehended,
that few Foll will be fond of it, if they can pol-
fibly live without it; and of Confequence, fuch

Doctrine muft very much difcourage any Perfons
]

from offering their Service, either to the Crowp
or Comnionwealth.

And as the Supreme Lixecutive Power s by ¢l
Conftitution vefted 1n Iis Sacred Mujeity, onr
Sovereign 3 therefore my Lord Advocat, whn
by his Office, is of Council for His Majcity i,
all Caufes, will, no doubt, have due Copfiier,.
tion, how faran Argument is to be prefled againit
the Pannel 3 which by plain Conicguence, mas
tend to weaken, 1f not defeat, the xecution o
the Laws.

One would rather be inclined to think, T
where o Perfon has the Truft of the LEywecury:
of the Laws committed to him, the fmailefl ..
fiftance to this Truftee, as fuch, is a guilty 3¢
greflion, and that every Oppolition of fucly AE.
areflion 15 lawful Defence, becaufe no Man mut
be above the Laws ; and the Life of the Laws,
in which the common Good is employed, i of
greater Value than the Lives of any One or Nym.
ber of the Individuals, and fo ought to be de-
fended ar all Perils.

His Muyelty’s Advocat upon this Fead, in his
Information againft the Panncl, does aflume this
Fact, That the Mob or Multitude affembled ar the
Lxecution, were behaving themfelves peaceably
and trom this feems to draw his Inferences againg:
the Pannel, which indeed will run high enough.
The Pannel very well knows, that no Orlder
whatever will juflifie the Perfon exccuting that
Order, 1t fuch Order appears evidently to be
unlawiul 5 and yet in Cafes which appear doubt-
ful, an Order from a Supertour will have 10sown
Weighr; more efpecially in military Matters, or
fuch other Things as refemble them.

But with Submiflion, This Realoning upon the
Mobs being fuppofed quite peaceable and inno-
cent, 1s entirely out of the Cafe; for, as we ae
now upon Relevancy, the Iafts muft be fuppofed,
and then the Argument confidered in that View
Aund as the Pannel does aver, That he and his
Guard, while in the Execution of their Duty,
did meet with ftrong Refiftance from the Mob,
in fo much that many of the Men were greatly
hurt and bruifed : And if that was the Cale, it
was an unlawiul Invalion of Perfons, to whom
the Iixecution of the Laws were committed ;
and {o might be by them, in fupport of thofe Laws,
refented to a pretty great Length 3 except it fhall
be meintained, that in the Situation of the Pan-
nel and his Men were pofted, they could plead
no higher Priviledge than that of Seifidefence s
which, with great Refpect, cannot be main-
tained, but rather feems to be a Contradiction s
becaufe they had not only their own Defence to
take care of, but alfo the Defence of the Peace and
Quict of this City, and of the Execution of the
Laws, and that due Obedience was given 1o
them,

In 2 Word, upon this Head, the Pannel’s Ar-
gument 1s not only fupported from the Nature
of the Thing, becanfe a Man who fights with
the Laws upon his fide, fghts with great Advan-
tage againft thofe who are fighting againlt the
Laws; and for that reafon, if a Man were t0
fight a Duel, the Laws would be the beft Second ;
but alfo, ’tis believed, that no Inftance can be
given in this Country, or in any other of civilized
Policy and Government, where a Perfon, pro-
ceeding to what Extremities whatever again(t

Perions who had affailed him, while in the due
‘ Executton
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Fxecution of the Law, ever fuffered the Pains
I)ﬁﬁ:ﬂrd_ Advocat feems to infinuate, as if the
Reading of the Riot-act, had been a Duty In-
cumbent upon the_Pannul, *:vher{:by the In_noccnt
Py of the Multitude “:'Ollld have had time to
tope taken care of their own Safety : But then
:1i5 [ ordthip wili be chnﬁ:.d to conflider, _thar. no
Perfon is by Law authorized to proclum that
A, other tl‘mn a Juimc of Pecace, Sherift,
ALiyor, Bulift, or other ITI.:.}d Officer 5 and no
Porlon, under any of thele Characters, was left
with the Uninrtunaie Pannf:]‘; but he was aban-
doned and lett to grappie witn Occurrences 1n the
boit Manner his own Difcretion could fuggeft to
b, '

Buc then the Reading of that Act could not
nfwer the prefent Exigency @ For tho’ the Read-
po of that Law may perhaps {fomctimes anfwer
4 Fad for which it was intended, nam:ly,
The preventing the I_)umnlimn of any IHoule or
Mecing-houfe s but if the Pannelin the prefent
C.v. fhould be fuppofed bound to have keep his
1Tunds acrofs for the Space of one Hour, after
the Reading of this Acts then 1t is certain that
the Moeb might have prevented the Execution of
die Taw in tar lefs Space.  And it s certain,
thae by the Act, the Mob is not put tn Contempr,
oF ux];nild to the Penalties of 1t, until once tl}ey
continuz together one Hour after the Reading
thercot,

His Majelty’s Advocate is alfo pleafed to hint,
15 if the offcring of this Plea in Behall of the
Pannel, founded upon the Refiftunce of the Mob,
was in fome fore inconfitent with another to be
hereafrer mendoned for him, <7z, his Innocence
of the Fads @ But, no doubt, my Lord very well
kaows, that by the Laws of Scotland there 18 no
Inconfiftency in fuch different Pleas. And this
leads to the Confideration of the Exculpation of-
fered for the Pannel, aryfing from his Innocence
of the Guilr, cither of the Action, Command,
or Order charged againft him in the Indidl-
ment.

And in the firlt Place, as to fuch Part of the
Indictment as charges him with either having
fired himfell, or having given Orders to fre,
whereby Chailes Hufband was killed.  Though 1t
is indeed true, that it is impoffible, from the
Wature of the Thing, for the Pannel to prove an
ablolute Negative 5 becaufe, as His Maelty’s
Advocat very Jullly argues, if the Charge 1n the
Lybel is proven, to witt, That the Pannel either
did fire, or gave Orders to fire, at this Time
himfelf, no negative Evidence can prevail againit
ity yet as to this Point, the Pannel ofters to
prove, what the Lawiers call a circumftantjate
Negative, which in a good Meafure refolves into
an Affirmative, iz, That at this Time, when
Charles Hufband fell, and gote the Wounds char-
sed in the IndiGtment, whereof 1’s {uppofed,
he died, the Pannel as has been above recited,
was in the following Situation ; that 1s to fay,
he was pointing his Piece with his kace towards
the Weft Porr, threatning the Mob, that if they
would not keep off, he would fire; and that im-
mediately, upon this Expreflion, a private Centi-
-nel of the Guard, came up from behind him,
and difcharged his Piece, by which it will be
proven Charles Hufband received  his Death
Wounds 3 becaufe it {hall be proven, by Perfons
of undoubted Veracity, that were hard by the
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Panne] all the Time, that they not only obferved,
that he did not fire his own Piece, and gave no
Order for firing ; joined with this other Circum-
{tance, that no Proof will appear, during the
whole Scuffle, that ever the Pannel made ufe of
any IFirelock, but his own 5 and that his Piece,
when returned to the Guard, was found loaded,
and 1 fuch Condition, that it was even confefled
by the Magiltrates themfelves, and many others,
not to have been fired ; with this further Addi-
tion to exclude that further Part of the Charge
in the Inditement, of the Pannels having made
ufe at any Time of any other Picce than his
own, viz, thar he carried his own Piece in his
Hand the whole Time, except during the Space
of Prayer above-mentioned, when he gave it to
his Serjant ¢ And 1t fhail alfo be proved, that
there was but one Shot fired at this Time, at
which Charles Tufband 1s {uppoled to have r-ce-
ved his Death Wounds, And as to the other
dropping Shots that are charged in the Indictment
to have followed upon this firlt Shot, it from the
Lvidence adduced, the Pannel’s Proof fhailappear
to be moft pregnant, that he gave no Orders to
fire at this Time, then he is not chargeable with
the Confequence of fuch Firings,

And this further Gircamftance muft firongly
operate in favours of the Panncl; to wict, that
at the Time of this fuppoled Orders to fire, the
Men were not drawn up in a regular Line or
Band 5 but were cither ftraggling, nuxt with the
Mob, or in a circulir Form, furrounding the
Scaffold in the Grafs- Martet, which excludes all
Poffibilicy of any fuppoled geneial Order to fire
unlefs it be fuppofed that the Pannel was a2 mad
Man, feeing any Compliance with {uch Order
muft have led the Men to fire each in his oppo-
fite Neighbour’s Breaft, and a great many into
that of the Pannel,

It is not altopether impoflible that the Pan-
nel’s Expreffion of the Word Fire, might have
erroneoufly induced this Fellow that came
from behind his Back (who of himfelf per-
haps was too forward to embrace fuch Order,
had it been given) to difcharge his Picce: And
if the Perfon firing was guilty of an Lror, or
of a Mifconftruétion of Duty, the Pannel is not
chargeable therewith 5 fecing that every Perfon
that has the leat Knowledge of the Exercife of
Arms, muft know, that he is not to receive an
Order to fire from Implication, but from fome
known certain Rule of Difcipline.

And for this Reafon it is, that the Pannel
takes it to be a very wife Part of the milntary
Inftitution, to avoid Mifconftructions, That no
Man receives Orders to fire (efpecially when he
is refting or fhouldering his Arms) but upon a
precedent Series of Exercife attended with fome
Solemnity, to avoid Miftakes ; greater or lefs in-
deed according to the Nature of the Occafion.

Sometimes indeed, as was obferved in the De-
bate on the Side of his Mujefty’s Advocat, Per-
fons will, very juftly, fire upon fo fhort Adver-
tifement as the Tuck of a Drum; but “ts be-
lieved, that is never practifed, but during the
Noife or Tumult of Battle 5 when it 1s fuppofed
that the Voice of verbal Order cannot reach the
Men ; and cthen this Tuck of the Drum, or any
other Signal of firing, muft be previoufly ad-
vertifed to be the Signal of fuch Adétion.

Another thing falls alfo to be noticed here,
touching this firflt Charge in the Indiftment, and
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which may be even taken thro’ the whole 5 That
when two or more Perfons are nigh together,
Ievelling their Pieces at the fame time, 1t is not
eafy for the fharpelt Lye, cfpecially if at any
Diltance, to determine from what Piece the Fire
proceeded 5 and of this Point military Men, beft
acquainted with the Exercife of Fire Arms, can
ajve the beft Account.

And laftly, upon this Head, the beft Conjee-
ture the Pannel can make, 1s this, That upon
this firlt Fellow?’s firing, without either Order
or Example from the Pannel his Commander,
the other dropping Shots that enfucd, proceeded
from other rath Fellows of the Guard 5 who ¢n-
couraged by this firlt Example, directed and dif-
charged their Pieces againlt fuch Pare ol the
Mob, as they refpetively fuppofed any Injury or
Invafion upon them had procecded.

The next material Circumitance, charged in
the Indi@ment, is that, touching the Panncl’s
Beluaviour at the 777 f-dstw 5 where it is charged,
That he commanded the Men to face about, and
fire upon the People; and that at or about the
fame time, he fired a Mufkzt or Firclock that
was in his own Hund ; having cither reloaded,
or caufed to be reloaded, his own Pilece, or talien
another out of the Hand of one of the Guard ;
and that upon this fecond Lxample and Com-
mand of the Panncls, feveral othors of the
Guard, under his Command, did fhre ; whercby
the Perfons mentioned in the Indictment were
killed and wounded.

As to which Part of the Charge, the Panncl
offers the following Proof: Ard Iirlt, As to Or-
der he fhall prove by Multitudes of Perfons nigh
him at the time, and who were narrowly ob-
ferving him (and Orders are generally given with
an audible Voice) they heard no fuch Order gi-
ven, nor heard no Exprefilon of the Panncl,
that, by the moft remote Confequence, could
have been interpreted an Order to hre: And
here the Pannel’s Memory, upon the moft fe-
rious Refe@ion, cannot divine what could have
eiven Occafion to any Dody’s conjeluring that
he gave an Order to fire at this ame.  And
here alfo the former Obfervation falls to be
noticed, touching the Solemniey of an Order for
firing.

2%, As to the Aion of firing charged againft
the Pannel himfelf, for firing at thistime 5 the Pan-
nel offers to prove the very Centinel, at lealt, that
it was 2 Centinel of the Guard, whogave the firlt
Tire at this time, which was the Shot at Rodertfons
Closfoeed.  And the Pannel is injormed, as has
been above noticed, That at the time of taking
the Precognition, an Offer was made to the Ma-
aiftrates to fingle out the Fellow, 1t they would
{uffer the Guard to be drawn out, who fired that
Shot towards Robertsfoirs Closfiead, by which the
two or three People fell.  And further, The
Pannel oflers to prove, upon this Head, not only
that this Fellow was the firlt Perfon that fired,
without any Order from the Pannel circumfran-
tiated, as 1s above noticed, but aifo by many Per-
fons of undoubted Credite, that they could not
obferve the Pannel fire, or difcharge any Piece
himfelf, during the whole Time that this Firing
is fuppoled to have continued, And here the
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Pannel could evidently caft up many Inconfiften.
cies to your Lordfhips, that muft neeefianly ba

implied, and many Prelumptions that Gropely
exclude any fuppofed Order or Example of iy,
Pannel at this Time 5 but does not think i; 4.
togcther fo prudent to mention them at ..
fent, |

As to the taking a Ficce out of another N
Hand, and firing of it, fuch A&ion wis 3 .
markable Occurrence, and muft have fullen o
under Qblervation 5 and fo the Pannel can 1.
nathing about 1t but leave 1t to Lvidence, 1.1[1
this only Oblervation, Thar, as it was a notaba
Fvent, it will operate almoft as flrong in te
Negative as 1n the Pofitive,  And 1t mult be |
to the Jury to balance the Iividence, if a Cop.
traricty fhall appear 5 and to lean to that Side g
tended with the greatelt Credibility, taken the
known Rule of the Law into the Compafs
namely, I"avour to the Pannel in cafe of Dubitt}rj
Only this Obfervation falls to be made to your
Lordfhips, That the Circumftances of the Cif:
call aloud for the Pannel’s being allowed a Proof
upon this Part of the Indiétment.

The Panncl aoes agree with His Mujefty’s Advo-
cate, That no negative Lvidence can take away o
pofitive Proof 5 but the Pannel humbly thinks he
has oficred a pretty circamBantiate one @ And g
my Lord Advocate feems to admitt the Needfig
of a Proof on both Sides, fo the Panoel will no:
labour that Point with your Lordihips; no:
doubting but you will allow hun in general, to
prove what he can, to excuipate him from the
Guile laid in the Indiftment; and that yous
Lordinips by your firzerloguitor will allow him 33
much Scope m that Particular, as any Preceden
of your Lordfhips Court can authorize, And
there are feveral Inflances, and one very PATEICU-
lar one, wherein great Lattde was atloweal,
both as to the Circumf{tances precedent, concomi-
tant, and cven {ublequent to the Ads charoed in
the Indictment.

Some general ufeful Refle¢tions might be made,
but this Paper is already drawn out into too great
Length, and as the Pannel has learned Judges,
and a difcerning and candid Jury, the lefs needs
be faid 5 becanfe *tis fuppofed they will naturally
occury to thefe interrefted in the Trial; and no
doubt fuch will Iny afide all Prejudices and Pre-
pofleflions ; and will never once think of, but
utterly delpife the Confequences of popular Rage
or vulgar Clamour,

If the Pannel is guilty of the Charge m
the precife Way and Manner it is Jaid aguini
him i the Indiétment, he is of Opinion him-
felt he deferves to {uffer: But if upon the
other hand, 1t fhall come out that he 1s entiie-
Jy tnnocent of the Blood of thofe Men where-
with he is charged ; he thinks his Cafe deferves
fingular Commiferation : Becaufe, if Bonds and
Imprifonment, Lofs of Employment and Bread,

‘Obloquy, and Reproach of Blood-guilt, and
Maflacre, and, of Confequence, lofs of Charac-
ter, be Calamities in human Life 5 then has he
had as great a Share of them as ever attended la-
nocence.  Sic fubferibitar,

a, Grabame, Jun.
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Curia Fufiiciarie, S. D.N. Regis, tenta in

" Pretorio Burgt de Edinburgo, Decimo fexto
Die Menfis Juliiy Millefimo /E'ptf?{gefzt%m
trigefimo Jexto, per Honorabiles Viros, An-
dreami Iletcher de Milton, Fufticiarium
Clericum, Doniznum Jacobum Mackenzie de
Royftoun, Mag:firum Davidem Erskine Je
Dun, Donttnos Gualterum Pringle de New-
hall,ez Gilbertum Eliot de Minto; Comrmif;-
onarios fuftuciarit, diflos S, D. N, Regis,

Curia legittime affirmata,

Intran.

OHN PORTEOUS Ilately one of the

Captain Licutennants of the City Guard of
Ldinburgh, Pannel,

InpicTED and Accused as in the former
Scderunty, -

The Lords, Juftice Clerk, and Lords Com-
miflioners of Julticiary, having confidered the
Indi@tment purfued at the Inftance of Duncar
Forbes Efquire, his Majefty’s Advocate, againft
Jobn Porteous Pannel, with the foregoing De-
bate thereupon, Faxp, That the Pannel having
at any of the Times and Places libelled, fired a
Gun among the People affembled ac the Execu-
tion libelled, or having given Orders to the Sol-
diers under his Command to fire 5 and thereup-
on, they the Soldiers or any of them having ac-
corcingly fired 5 and upen the firing, either by
himiclt or them, the Perfons mentioned in the
Indictment; or any of them, were killed or
wounded, or the Pannel’s being art and part of
any of the forfaid Crimes 5 all feperatim relevant
to infer the Pains of the Law: But allowed the
Pannel to adduce what Evidence he could with
refpect to his Behaviour at the Time the forfiid
Crimes are hibelled to have been committed ; for
taking oft the Circumftances which fhould be
brought for inferring his being suilty, or artand
part of the Crimes lybelled 5 and remiteed the
Pannel and the Indi@ment as found relevant to
the Knowledge of an Affize, Sic Subfcribitur

saar, Fleteher, I P. D,

Yhe Lords, Juftice Clerk, and Lords Commif.
fioners of Jufticiary, continued the above Di-

et at the Inftance of his Majefty’s Advocate,
agamft Capuain Fobir Porteons, il NMonday
next at Seven of the Clock in the Morning ;
and ordains Aflyfers and Witneffes then to
attend, under the painof Law, and the Pan-
nel to be carried back to Prifon,

Curia fuficiarie, S. D. N. Regis, tenta in
Nevo Seffionis Domo Burgi de Edinburgo,
Decinig nomo Die Menfis Julii, Millef o fop-
dngentefimo trigefimo fixto, per Honorabiles
Viros, Andream Fletcher de Milton, Yufl;-
ciariim Clericum, Dominum Jacobum Mac-
kenzic de Royftoun, Magiftrum Davidem
Erfkine de Dun, ef Dominum Gilbertum
Eliot de Minto, Commiffionarios Fufticiaris,
dict, 8, D. N. Regis,

Curia legittime affirmata,

" Intran.

]OH N PORTEOUS lately one of the Cap-

tain Lieutennants of the City Guard of £din-
burgh, Pannel, |

YOL: V.L
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InprcTED and Accuskp as in the former
Sederums.  Thercafter the Lords procecded fo
make Choice of the following Perfons to pafs

upon the Affize of the fuid Foba Porteos,

. ASSIZE, |

Sic Fobu Luglis of Cra-1Fomes Hinter,

sioid. there,
Alesander,Gibfunof Pent- IWilliain Wisht, Baxter

Jand, | there.
George  Halyburton of\Fobn Bell,

Fordell. .1 Edinburgh,
Jaines Baird of Chefter-| Fames Devidfon, Book-

hall, feller there,
Jehin Hogg of Cainbe. | David Inglis Merchant
Theinas Dundas of Le-| there,

1hem, Alexairder Sharp, Mer-
Alex. Braud of Brandf-| chant there, |

freld, | Patrick  Aaideiftony,
Fobr Follie, Vintner in| Merchant there,

Ldinburgh, |

Wright

Bréwer in

The above Affize being all lawfully fworn, anci
no Objection of the Law in the Congrary

P HLE Panned Jobu Portcons judicially confef-

fcd, That Time and Place libelled, the
{everal Perfons mentioned in the Indictment to
have been killed and wounded, wiz. Aichibald
Ballaityire, Son to Fobi Ballontyie the youneer,
Dyfter in Dalkeith s Margaret AArthur, alias Adirth,
Refidenter in the Cauion-gale near the /Water-
gate thereofs Fobn Anderfon, Son to Georpe sn-
acrfonn Craighiad, Drovers Fean Peat, Servant
to faimes M Dowal, Merchant in Edindurgh
David [Vallace, Journey-man Wright in Edii-
burgh 5 James Philp, late Servant to
Lander Lfq; Refidenter in the Camnon-gate y Da-
vid Niad, ‘Laylorin Edinburgh 5 Patrick Spaldon,
Avpprentice to David Alitchelly, Jeweller in Edin-
burgh 5 Jaies Lyll, and Alexvander [¥allace, both
Scrvants to fames [Vight, Staymaker in Ediy-
buigh 5 Folon Miller, Taylor in Edinburghy Da-
vid Ogifvie, Writer in Edinburzh s and  Fames
Neviny late Servant to Williawn Sellers, Writer in
Ldinoureh, now Refidenter in the Poitcraw 5 oL
[cxander M Niel, Son to Edward AP Niel, In-
dweller in Meitounball 3 Margaret Gordony Ser-
vant to WVilliain Ogilvic, Taylor in Saint Mary
Iyud, in Edinburgh 5 and Henry Grabame, Tay-
lor in Cannon~gate 5 and Coharles Hufband, Servant
to Paul Hufband, Confe€tioner in the Abbay of
Hcly-rood-borfe 5 were fo killed or wounded by
Firing proceeding from the Party of the City
Guard, then under his Command, as mentioned
m the Indictment,  Sic fubfribitur,

Fobn Porteous.

Andr. Fleteher, 1. P. D,

His Majefly's Advocate for proving bis Lybel,
adduccd the Witnefles after deponing, viz,

Aimes Drummond Merchant and Refidenter in

in Ldinburph, aged Thirty Years or thereby,
married, folemnly fworn, purged of Malice,
partial Council, examined and interrogated,
Deponed, that Timeand Place libelled, and after
Andrew Wilfon had hung {ome Time upon the
Gallows, about a quarter of an Hour, as the De-
ponent thinks ; he faw the Executioner going up
the Ladder, as the Deponent apprehended, o
cu: him down 3 upon which he faw fome fmall
Stones thrown by the Mob at the Executioner;
7P 2 fome
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fome whereof the Deponent believes might have
fallen upon the Guard : Upon which he faw the
Pannel advance from the Guard Weft-ward, reft-
ing his Firclock upon his Thigh, as if he had
been bending ity and thereafter faw him raife it
to bis Breaft, moving it from one Pomnt to an-
other: And foon thereafter, the Deponent heard
a Shot {rom the Place where the Panpel was
ftandirg, but did not oblerve, whether the Shot
came from Captain Porteons’s Firelock; and,
much about the fame time, obferved one of the
Soldicrs go out of his Rank Weftward, and upon
the North-fide, and faw bhim go further Weft
than the Place where Capmin Porteons was 3 the
Side of the Window, where the Deponent was
ftanding in Relertfor’s Houfe, covered the faid
Soldicr from the View of the Deponent, by the
1'ime the firl{l Shot was fired 5 and whichSoldier
had & Gun and a ferewed Boyonet 1 his Fand,
Jevelled wich the Butr end of it at his Breafts
and the Deponent did apprehend at the time that
Captain Peiteons had fired, becaufe he faw him
in o fiving Pofture, and immediately heard a
Shot, and faw a Man in a few Minutes thereafter,
as foon as the Mob difperfed, lying upon the
Street, upon a Line, whither the Deponent faw
Capuain Peitectts’s Piece dire€led 5 and that the
above-mentioned Soldier came from the Body of
the Guard which was behind Captain Portceus.
Caufa Scicitie pater. And this is the truth, as
he fhall antwer to God.  Sic fubferibitur
F. Drumiiond,

Hndrewo Fleteher,

Sir Williain TFoerbes Advocat, aged Thirty
Years or thereby, married, folemnly fworn,
purgcd of Malice, partial Counci I‘,_ cxamincd_ and
interrogated, Deponed, That Time and Place
libelled, and after the deceatt sadicio TFiljon had
hurg about Twenty or T'wenty-fve Minutes upon
the Gallows, Tl Deponent irom a Window in
Orr the Stablers idoule, oppofite but a little to
the Welt-ward of the Gallows, faw the Execu-
tioner go up fome Steps of the Ladder, as the
Deponent believes, to cut down the faid deceatt,
and faw thereupon, Stones thrown at the Iixecu-
tioner 3 upon which the Eixecutioner immediately
retired to the Guard, and the Mob continued
throwing of Stones 5 1o that the Deponent does be-
licve fome of the Stones might have touched the
Guard: 2nd about this tme, the Guard were
drawing together to the Iorth and Welt of the
Gallows, where the Captain was ftanding, and
did fuon thereafter [ee the Pannel, advancing
Weftward, fire his Gun among the People affem-
bled at the Execution 3 and oblerved the Fire
and Smoak 1ffuing out at the Muzzle of his
Picce, tothebeft of the Deponent’s Oblervation ;
which he thought at the ume very diftinct, and
that the fuid Shot was the firft which the Depo-
nent heard 5 and the Deponent at the Time did
imagine, that the Panncl had ﬁl‘td his Shot high,
but whether that preceeded {from the Situation
that his Firelock wasin, or from the Appearance
that the Fire and Smoak made that iflued out of
his Piece, the Deponent cannot now particularly
charge his Memory.,  That thereafter the Depo-
nent heard [everal dropping Shots, about Twenty,
but cannot be pofitive as to the Number 5 that
vacu the forfuid IFalts happened, the Depo-
nent was upon the South-fide of the Streer, and

the Pannel to the North of the Muddle of the
-
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Street almoft oppofite to the Window where tho
Deponent wias 3 anid when the Pannel fo fred.
the Deponent did not obferve any Soldier 11;
far advanced Weft-ward {from the Body of (ha
Guard as the Pannel was.  Canfc feienmtie ratet,
And this 1s the Truth as he fhall anfwer g
God, Sic ful,

Willian Forbes.

mdrezo Fletcher.

Mr. Zilliom Frofer Son to the Lord Saltou,
aged twenty four Years or therchy, unmarricd,
folemnly fworn, purged of Malice, partial Coug.
cil, examined and interrogated, Deponed, Tha
he was in a Window in one Or”s Houfe in the
Grafs-Mercat, the South Stde of the Street, thar
Day that sudrewo IFifon was execute 3 that afier
I7ilfour had hung {fome time on the Gallows, he
faw the Executioner go up fome Steps of the Lad-
der, as be apprehended, to cut him down 5 and
then faw the Mob throw Stones and Dirt at him;
upon which the Hangman came down, and went
1 amongft the Soldiers that were ftanding at the
Foot of the Scaftold : That foon after the Hang-
man had come down, he faw the Pannel prefent
and level his Gun, moving the Muzzle to and fro,
and then faw him fire; and 1o the beft of hig
Knowledge or Apprehenfion, fuw the Smoak
ifluc out of the Mouth of the Picee s that imme-
diatly thereafter within a Second or two, he
heard feveral dropping Shots fired by the Sol-
diers, who were there on their Arms 5 that he
thinks the dropping Shots he then heard came
from ncar the Place where the Pannel was tand-
ing. And deponed, that at the Time forfiid
the Pannel fired his Gun, he did not obierve any
of the Soldiers advance befoie him and prefen;
their Guns.,  Ceufs fricatic patet,  And this is
the Truth as he fhallantwer 1o God.  §ie. fulr,

Willam Frofir,

_73, Nactezie.

Mr. 7Filliam Urqubart of Meldrum, aged thirty
cight Years or thereby, married, folemnly {worn,
purged of Matice, partial Council, examinedand
mterrogated, Deponed, that he was prefent a
Aidreco TV 0i’s xecution the Time libelled, in
the Floule of one Or, on the South Side of the
otreet, n Company with Sic [Villian Ferbes and
Mr. Frafer, the preceeding Witneffes 5 thar afier
[Vilfou bad hung fome Time, he faw the Execu-
tioner go up fome Steps of the Ladder in order
to cut him down, as he apprehended, and faw
the Mob throw {everal Stones at him 3 upon
which he came down, therefore the Mob con-
tinued to throw Stones, fome of which fell 1-
mongit the Guard ; whereupon he heard feveral
dropping Shots fired by the Soldiers; that he faw
the Pannel prefent his Piece, immediately heard
a Shot, which he apprehended was Shot by the
Pannel, but did not oblerve it {o narrowly as to
fee the Smoak or Fire iffue out of his Piece.
Coufe fricatie patet.  And this is the Truch as he
fhall anfwer to God,  Sie fiudr, -
Williain Urqubarts
Fa. Mackenzie,

Janes Dewar of Pogrie, aged fixty-four Years,
or thereby, married, folemnly fworn, purged of
Malice, partial Council, ¢xamined and interroga-
ted, Deponed, That Time and Place libelled at
Aidrewy Wilfon’s Execution, he was in a Window
10
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:n his own Foufe at the Foot of the 7/g-bow, in
e Eatt-fide of the Way 3 that he faw the Ha{h;;-
qian go up fumeﬁtem of the Ladder, after 27lfox
had hung fome time ; nr}d faw the Mob throw
fome Stones, onc of which hurt the I'xecutioner
on the Face s upon WthJI he came down .the
Ladder 3 whereupon h‘L‘. faw the P;m‘ncl prefent
his Piece and Fire, which was the firft Shot he
heard or faw 3 that when he faw the Pannel five,
his Side was to the Deponent, and that the E‘nn-
nel was then ftanding on the Laft-fide of the
Gibhet 5 and that he fired his Piece to the Welt:
And Deponed, he faw the Iire of the Powder
from the Pan, and heard the Report of the Shot.
Depones, That when the Panncl fired, as ator-
(iid, he was ftanding on the South-caft fide of the
ceafold,  Deponed, That 7¥7ifon was cut down
not by the Hangman, b:_.lt by fome that wcere
fanding at the Foot of the Gallows, and that
JVilfonr was cut down before he I@eard any sf](}[5:
Deponed, ‘That he ftood at his own Window
betore 1/3lfen was thrown over, and continued
Jooking at the Place ol Iixecution till he was cut
down, and heard the Shots as before mentioned.
And being interrogated what kind of Cloaths
Captain Porteous had then on, declares he cannot
be pofitive, but believes they were Red Cloaths
bur is pofitive that he knew Captain Poitesns
Face when he faw him fiwve.  Cazfa friciiie patet,
And thisis the Truth as he fhall anfwer to God,

Sic fuds

Fames Dewai,
Fa. Mackeuzie,

George Drusamond, Tq; One of the Commif-
fioners of the Cuftomes, aged Years, or
thereby, married, folemnly {worn, purged of
Malice, partial Council, examined and interro-
wired, Deponed, That at the Time and Place
hbelled, the Deponent was in the Houfeof Baillie
Linkvbarton on the right Hand, on the North-fide
of the Corner of the Srait-bew, the Third-ftory,
at the time of the Exccution of Andreww Wilfon,
and from a Window of the faid Houfe, after
the Criminal was thrown over, and had hung for
filteen or fxicen Minutes, the Lxccutioner was
about going up the Ladder 5 and alter he wene
up two or three Steps, he obferved {everal Stonces
thrown at him ;3 which made him return 5 and
while he was on the Ground, he oblerved his
Nofe blooding 3 and at this time he obferved
one ov two Perfons or more ftanding at the Foot
of theGallows; one of whom ftreatching . his
Arm with a Knife, he obferved cut the Rope;;
the Executioner having mixed with the Soldiers,
hedid obferve the throwing ol Stones to continue,
and fome of them fell among the Soldiers.  De-
poned, That immediatly thercafter he obferved
onc of the Soldiers advaince a litcle before Mr,
Perteous to the Welt-ward, with a Gun 1n his
Hand, which he prefented 5 and immediatly
thereupon the Deponent heard a Shot, which he
magined to be from that Soldier, but did not
odlerve Fire or Smoak 3 tho’ at the Time le
concluded it was from that Soldiers Gun, and 15
pofitive that that was the firflt Shot that was fired 3
and the Deponent did not think thar the Stones
that were thrown, did give any juft Caule for the
Firing,  Deponed, That about the Time when
he obferved the Soldier prefent his Gun, as faid
1, he alfo obferved the Pannel helding his Gun
in his Hand in a Level, but is not {ure of his

putting the Butt of it tohisShoulder, Deponed,
‘That after the faid firfk Shior, withina Minute he
heard another; and fo it continued i}l about the
Number of Lighteen or Twenty; and this was
at the Time of the Firing obferved by the Depo-
nenty  but within fome Minutes thereafter, there
vas a fecond Firing, which he did hear, and
upon hearing came to the Window, and obferved
fome Lime fallen from an oppofitc Houfe, which
he judged to have been occafioned by the Bullets:
And as ro the eighteen or twenty dropping Shots,
i the firft Firing, were {rom the Soldiers imme-
diatly behind the Pannel, berwixt whom and
them, he obferved no Perfon interpofed ; and he
obferved the Time of the firft Shot the Pannel’s
Face was looking Weft-ward, as was all the
Soldiers behind him, Deponed, That the Sol-
dicrs at that time, who fired, were to the Depo-
nent’s beft Remembrance to the North-ward of
the Scallold 5 and the Pannel was then, to che beft
of his Remembrance, either upon a Line to the
Gibbet, ora hede Wellward of it.  Further de-
poned, That the Soldier who firlt fired, as fuid
is, advanced from behind the Pannel, and paft
upon his right Hand, to the North-ward of him,
Canfa feientie patet.,  And this 1s the Truthas he
fhall anlwer to God,  Sic fubr. 1736.

Ge. Drninpond,

Da. Adrfkine.

Williaim  Jebufloun, Droggelt 1 Edindureh;
aged ILorty Years, or thereby, married, fo-
Jemnly {worn, purged of Malice, partial Coun-
cil, examined and intorrogated, Deponed, Time
and Place libelled, he the Deponent being prefent
at the Exccution of Andrew IWiljon, he did ob-
ferve the Pannel take a Gun out of a Soldier’s
Hand, at which Time he was ftunding *cwixr the
Cori-mercate and one Tod’s Shop, which is under
Baillie Halyburtew’s Houle 3 thereupon he ob-
ferved the Pannel advance fome Steps Weftward,
and did fee him prefent and level his Gun, thac
is to fay, Hold it out and fire amongft the Mul-
titude 3 and did obferve the Smoak come out of
the Gun: And deponed, That this was the firfl;

hot he heard, which Shot immediately followed
after the Criminal was cut down by a Hand {tand-
ing at the Foot of the Gibbet 5 and the Deponent
at the Time was ftanding 1n 2 Window mn the
Houfe of one Gairdicr, Horfe-Ferrier by the
Mufe 77l 5 and when the Pannel was taking the
Gun out of the Soldier’s Hand, he appeared to
be in Paflion, and it was {fome thort time before
he was Mafler of the Gun, Deponed, That to
the beft of his Remembrance the Pannel was
cloathed in red, but he being well acquainted
with the Pannel’s IFace, he 1s pofitive, that he
was the Perfon that took the Gun and fired as
aforfaid,  And Deponed, That he believes there
was about thirty Yards Diftance betwixt the Win-
dow where the Deponent was, and the Pannel,
at the firlt firing,  Canfa Scicntie patet. And this

is the Truth as he fhall anfwer to God, Sic fié-.
W, Fobufton,

Da. Lifkine.

Mark Sprot, Skinncr, and cne of the Confta-
bles of Zdinburgh, aged twenty-eight Years, or
thereby, marricd, folemnly {worn, purged of
Malice, partial Council, examined and interro-
aated, Deponed, That Time and Place libelled,
as he flood on Hilliain Qrr Stablers Window,

Southe
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South-fide of the Grafs-mercate, he faw Wilfon the
Criminal cut down from the Gibbet ; upon which
Occafion he did not obferve that there was any
greater Difturbance than ufual at Exccutions :
"That a very little while after the Criminal was fo
cut down, he obferved the Pannel advance before
the Soldier, and upon the North-fide of the Scaf-
fold over-againdt the Gibbet, he faw him fire his
Piece towards the Weft, and the Smoak iffue
out of the Mouth of his Gun ; this he fays was
the firlt Shot that was fired ; but immediately,
upon the back of that, a tall Man with his oun
Hair, about the third behind the Pannel, as he
thinks, fired off his Piece likewife towards the
Weft, but up in the Air over the Heads of the
Multitude : That very foon after feveral other
dropping Shots followed after, which when the
People fell back and opened, he obferved a young
Man lying upon the Ground as dead, directly op-
pofite to the Place where the Pannel fired. Canfa
Scientie patet.  And this is the Truth as he fhall

anfwer to God,  Sic ful'.

Mark Sprolt,
Gilh., Eliot,

George Campbel, Wright in Edinburgh, aged
Twenty eight Years, or thereby, married, fo-
lemnly fworn, purged of Malice, partial Coun-
cil, examined and interrogated, Deponed, That
Time and Place libelled, the Deponent ftood in
the Window of Mr. Carmichacl’s Houle, in the
South-fide of the Grafs-mercate, direétly oppofite
to the Gibbet; That a very little atter 7777/for
was cut down, he obferved the Pannel with four
or five of his Men about him, and that as he
pointed his Piece to and fro towards the Mulii-
tude, he obferved him receive a Stroak by a
Stone thrown from behind the Scaffold, off which
it rebounded and ftruck him; uvpon which he im-
mediatly fired his Picce 5 buc whether this was
the firlt Shot or not, the Deponent cannat tell
for there was thice or four fired much about the
fame time 5 but that the Pannel fired, he is fure,
for he faw Iireand Smoak iffue from his Piece.

hat upon thefe Shots already mentioned, he
{faw a Man fall down upon his Back on the Street:
That after this he {aw the Pannel raife his Muf-
ket, and put his Hand to his Cartrage Box, as if
he intended to load again 3 but does not know
what followed upon this, becaufe he immediatly
loft Sight of him. Deponed, That when the
Pannel fired his Piece asabove, he was ftanding
towards the South-ealt Corner of the Scaffold,
and pointed his Prece towards the South-weft :
That the Pannel’s Fire with the Shots that went
off at the fame Time, were the firlt that were
made on that Occafion. Canfe Scientie patet.
And thisis the Truth as he thall anfwer to God.
Sic fub,,

George Campbell,
Gilo. Eliot.

Yames Bald, Merchant in Ldinbuigh, aged
Thirty two Years, or thercby, Widower, fo-
lemnly fworn, purged of Mulice, pariial Coun-
cil, examined and interrogated, Deponed, That
Time and Place libelled, the Deponent ftood in
the fame Window with the immediate preceeding
Witnes, or at lealt in a Window in the fame
Room: Thata litdde after /7:/fost was cut down
from the Gibbee, he faw the Pannel advance a

licte Weltward from the Corn-mercate, towards

the South-fide of the Gibbet, and fire off hig’
Piece Weft-ward, toward the Mufe Iell: Thy
at this Time he faw none of the Soldiers neyp
him, nor obferved any other fire but his; a4
before there was any more firing, when the My].
titude fell back, he faw a Man lying dead, .
wards the Place that the Pannel pointed his Prece,
that he 1s fure the Captain fired, fince he faw the
Fire and Smoak iffue from his Piece.  Canfa 8.

entie patet.  And this is the Truth ag he fhy|
anfwer to God,  Sic fulr,

Fames Balj,
Gilb, Eligt,

Andrew Daw, Servant to fames Montgonesy,
Brewar in Potteraco, aged Twenty-two Years, or
thereby, married, folemnly fworn, purged of
Malice, partial Council, examined and interro.
gated, Dcponed, That Timeand Place libelled,
the Deponent was {tanding at the foot of Robcr:-
Jfen the Stabler’s Clofs, when /#iffon was cut down
from the Gibbet 3 immediately after which, the
Pannel, who was ftanding in the middle of the
Street, betweenthe Deponentand the Cori-mereat,
fired his Piece toward the Placepwherethe Deponen
was {fanding; upon whicha Baxterin the 4zday, call-
ed Charles Hufbard, dropt juft by the Deponent;
and histhe Deponent’s Coatwas torne in the Shouls
der with the fameShot ; thathe heardthe Report of
the Captain’s Piece, tho’ he neither faw the Fire
nor the Smoak, yethe 1s fure the Pannel fired, be-
caufe he faw no other Piece prefented at the fame
time: T hat the Panael when he fired as above, was
as near to the Deponent, as the End of the Table
where he now ftands, 1sto the Welt-end of this
Room. Deponed, That the Shot mentioned to
be madeby the Panncl, was the firlt he heard thi
Day. Deponed, That during the whole time of the
Execution he never came nearerthe Scaffold than
Robertfon’s Clofs-foot (by Robertfon’s Clofs-oot i3
meaned the end nearcltthe Grafs-iercat ).  Cats
Scientic patet,  And thisis the Truth ashe fhould

anfwer to God, and declured he cannot write,
Sic ful’. Gilh, Elat,

IPaiter Sheargold Indweller in Edinburgh, aged
Twenty cight Years, or thereby, married, lo-
lemnly {worn, purged of Malice, partial Coun:
cil, examinedand nterrogated, Deponed, That
he was prefent the Time and Place libelled 5 and
after the Criminal /7ilfon was cut down, he faw
Captain Porteons fire his Gun, holding the fame
fireight out at the Multitude 3 and thar che Depo-
nent was then within three Yeards of the Cap-
tain, when he faw him fire, and that after he had
fired, he heard him call, Fire ; then heard {fome
Shots, but does not know from what Hands they
came, for he immediatly retired to the Lawi
anzreate,  Deponed, That when the Pannel fired,
his lefc Hand was towards the Scaffold, and he
fired towards the Wefi-port,  Deponed, That
the Scaffold was nearer to the Weft-port than the
Pannel was when he fired, that is, the Panncl
was nearer to the Coru-sitcicate : Deponed, That
this Shot by the Panncl, was the firft that he
heard at that time, and that he was prcfcntall
the time of the Exccution 3 that he was fo near
as to {ee the Firc and the Colfine fly out of th_f:
Pannel’s Gun,  Caufa feicutix patet,  And this
is the Truth us he thould anfwer to God. 5%
Jubjeiibitar IWaltcr Sheargld.

Wa, Pringl.
2 - Jokn
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Fobir Ritchie Servant to Mr. Arehibald My
ray, Advocate, aged SL:V{:I]['CCH Years, orthere-
by, unmarried, folemniy f}vorn, pu_rged of Ma-
lice, p:-.lrtial Council, E}:mmncd and 1I}tcrr0gntcd5
Deponed, That the Time and Plnc?hbcllct.t the
Deponent Was pl'cfcxlt at thfc Exccutlon of Andrery
Jvilfon 5 and after the Criminal was cut down,
he faw and heard about Three Shots fired, and
then he hcard a Fourth Shot, which was by
Captain Poricois s and that he faw a Man falldown,
but the Deponent tmagined 1t was from the Pref-
furc of the Croud, that there was very fhore
time betwixt the Shots, but that which was by
C.;pmin Portcoirs was the Jaft in order.  That al-
tor the Criminal wis cut down, the Guard drew
rowards the North-{ide of the Scafiold, that the
Dcponent was ftanding within Two or Three
Yeards of the Foot of Rebertfon’s Clols, when
he {aw and heard the firing : Deponed, he heard
the Pannel mention the Word, Fire, hefore the
firing, deponed, That the Pannel was, to the
beft of the Deponent’s Remembrarce, {tanding
as far Weft as the Gallowsy bur he cannot be
very pofitive 5 the Mob and Crowd was fuch,
that he could not very diflinétly difcern @ De-
poned, "That the Shots mentioned by the Depo-
nent, frft Three, and then a Fourth, was the
firlt he heard that ime.  Canfu Scicutice patet,
And this is the Trath as he fhould anfwer to God,

Sie _/:Jl

Fobn Ritehie,
Va. Priigle.

Theines Croskfbaik, Servant to Theinas Frotter
Brewar in Fdinburzh, aged Twenty two Years or
thereby, unmarried, {olemnly fworn, purged of
Malice, partial Council, examined and interro-
gated, Deponed, That the Time and Place li-
belled, the Deponent being upon the Caufey on
the South-fide of the Scafiold, faw the Pannel,
who was then ftanding upon the North-fide of
the Scaffold, fire the Gun that was 1n his Hand
upon the Multitude 5 the Pointof the Piece be-
ing directed Weflward, and faw the Fire and
Smoak iflue out of the Muzzle of the Gun, that
wasinthe Pannel’s Hand. And further deponed,
That the Pannel was ftanding at the Norih-fide
of the Scaffold, and at thatend of i, which is
next the Bew, Caufa feientic patet.  And this is
the Truth as he fhould anfwer to God.,  Sic fud-
feribitur Thomas Creokfhank.  And being furcher
interrogate, If thefaid Shot that the Pannel fired,
was the firft Shot, Deponed, That 1t was the
firlt Shot 3 but that {everal other Shots followed
immediately thereafter.  And thisis likewife the
Truth as he (hall anfwer to God.  Sic fubferiviiuz

Thowmas Crookfbauk.
Andr. Fletcher.

Fames Neilfon Gardiner in the Bufl Clofs of E-
dinbuigh, aged Thirty one Years or thereby, mar-
ried, folemnly fworn, purged of Malice, par-
tial Council, cxamined and interrogated, De.
poned, Time and Place libelled, the Deponent
being ftanding within the oot of a Turnpike
near the AMufe Well, faw the Pannel who was
then ftanding upon the North-fide of the Scafiold,
a little to the Eaft-ward, where the Gallows was;
and faw the Pannel advance Welt-ward, towards
the Multitude, with bis Firelock in his Hand,
moving it to and again, as if he had been beating
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back the People; and at the Third of Fourtli
Monpn, faw the Pannel fire the Piece that was
in his Hand upon the Multitude, pointing it
Weltward, and faw the Smoak iffue out at the

e

Muzzle of the faid Piece. That this was the
firlt Shot which the Deponent heard, which was
foon followed by others 3 for the Deponent ob-
erved the Pannel after he had fred his Piece
retire fome Yards to the Soldiers, and faw Five
or Sitof thefe Soldiers advance and fire upon the
Muletude 5 and foon thereafter when the Mulii-
tude were beat off, the Deponent faw 2 Boy
with black Hair lyine within ten Yards of the
Turnpike where the Deponent was flanding, and
iaw Four other Perfons lying at different Places
upon the Street 5 and faw the firft mentioned Boy
blooding atthe Xar.  Canfa Scicuiic pater,  And
this 1s the T'ruth as he he thould anfwer to God.
Sic fudfcrivilur

Faiics Neilfa,
il Ietcher.

Falliain Gordany Baxter, and fervant in the
common Bakchoule n Hafiies Clofs in Edizburzh,

aged Twenty-one Years, or thereby, unmarried;

folemnly fworn, purged of Malice, partial Coun-
cily examined and inrerrogated, Deponed, That
the Time and Place lybelled, The Deponent be-
g at the Head of the Turapike at the back of
the Adefe I, did {rom thence fee Captain Po-
tecus Pannely who was then upon the North-weft
Corner of the Gibbet, waved his Firelock to
and azam; and therealter faw the faid Firclock
while 1n his Hand, go off, and faw the Fire
and Smoal go out at the Muzzle of it 5 and this
was the firft Shot which the Deponent heard that
Day, but heard feveral Shots thereafter 3 and
that the Shot which the Pannel fired, was foon
after the decealt Audicwo TVifen was cut down.
Caufa Scicntie patet.  And this 1s the Truth as he
fhould anfwer to God,  Sic fudferibitur

IV itliam Gerdons

idy. Fletcher.

Famies Nafinith, Servant to Coliit Alifsir, Wright
in Edinburgh, aged Twenty [1x Years, or there-
by, married, folemnly fworn, purged of Malice,
partial Counctl, examined and interrogate, De-
poned, That Time and Place libelled, and {oon
after the decealt Andrew e was cut down
from the Gibbet 5 the Deponent being upon the
Cawlay of the North-calt end of the Scaffold,
beginning to take down the Scaffold: and did
then hear the Pannel who was towards the
North-end of the Scafiold, fay feveral Times to

the Soldiers under his Commund, Fire and be
damn’d ! and ac the fame ume f1w the Pannel

advancing Welt-ward, with his Plece prefented
i his Hand 5 and immediatly after hearing the
forfaid Worde, he heard feveral Shots go oft's
and when the forfaid Words were fpoken by the
Pannel, he was pafling by the Deponent Welt-
ward, about a Yard or two diftant from him.
Canfa Scicitlic patet.  And this 1s the Truth as
he thould anfwer wo God,  Sic fudferibitur

Jaines Nafinith,

sidi, Idetcher.

David Bromn Servant to Colin Alifon, Wright
in Edinburgh, aged Twenty eight Years, or there-
by, unmarried, folemnly tworn, purged of Ma-
li e, partial Council, examitned and interrogated,

Z Deporied
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Deponed, Thzt Time and Place lidelled, ard
~fter the Cecoait Lt Ton wis oot cown

T

from 3¢ Gibbo, the Deponent bing fanding at
the Eaft End r the Sciold, afifting to puli it
down s and then [ow the Pannel coinc siong the
North-fice of the Saafield Weftward, and heard
~ive Orders ro the Soldiors under his Com-

it Coss not remember the paretcu-
xorefiion 3 E:'"id‘iimmﬁdilt!)' upon tbhe Orders
given 25 aforfaid, he heard feveral Shots
vhen the Devonent heard the Pannel give
3¢ Orders, he was abont the Diftance of
readih of the Scaffold from him., Cenfz
Ard this s the Truth as he fhould
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anfwer to God. &

Da=ii Brems,
12{ ?f::}'. E’rc‘ffz?f? .

Setibsr KI.CI: Servant to Thsimnes JE.I.‘H, Dz;a-
coa of the Mealons in Edimlargh, aged thirty-
threr 1 or thereby, married, [olemnly
fivorn, purged of Malice, ard partial Courcil,
examined and Interrogated, Deponed, Time and

ti0e inelled, and foon afier the decealt Ladrew
J7- "+ 5 cet down from the Gibbet, the Depo-
nen: b. -7 fiandicg upon the plain S.ones near
Caz 7 Shope, he fiw the Punne going
from i Well at the Bszo-fzsr Wetward, and
fiee biey Sre the Gun tiat was 1n his Hand, and
thereafter give Orders to the Soldiers under his
Commana 1o fire 5 thereafter heard him call to
e .18 Soldiers to Jevel their Preces 5 and {aw the
{::d Sol:icrs fire 5 ard that the Shor fired by the

annel a3 aforfaid, was either the firft or fecond
Sker; which Shot he fired ftanding to the North-
ezt of the Scafold, half way *twixt that and the
Boefort Well 5 and that when the Pannel or-
dered the Soldiers to level their Pieces, he was
fome Yeards nearer the Foor of the Bozr. Capfz
Sciimsie 2atet. And this is the Truth as he fhould
anfwer to God.  Sic fhferibitar,
Mctbew Kid.
Aiir. Fl:teber,

-y -

N

Fermes Mexeell, Servant to Colin Alifzn, Wrighe
1n Ediztargh, aged thirty-two Years, or thereby,
marricd, I .mnly {worn, purgedof Malice, purged
of partial Counail, examined and interrogated, de-
pored, Tha- ine Time and Place libelled, after /777/-
fzzwzs curdown and put tn his Ceffine, there was
fomeStonesthrown by theMobamongft the Guard;
vpon which he heard the Pannel o order the Sol-
dizrz to turn in; and immeciatly heard him
aive the Soldiers Orders to fire, znd be damn’d;
and then faw him advance two or three Paces,
ard faw his Gun coczed, and his Thumb upon
the Dozhead, and {aw him fire the Gun 5 and
immediatly bfore he heard any other Shot, he
{zw a Boy fail near a Cozperfmith’s Shop, to the
North-weit of the Place, from which the Pan-
nel fired s Gun.  There were fix or feven more
Shot after the Orders were given ; and then he
{31 three Men and 2 Woman fally one of which
hzd a Wound 1n his Forehead, and another in the
Side of his Head : That after the Soldiers fired
a5 aforfaid, he heard the Pannel fay to one of the
Soldiers, That if he did not fire, he would take
his Piece from him. Dezponed, That he the De-
ponent was then flanding on the South-fide of
the Scaffold, helping to pull it down, when he
heard and faw what is above deponed upon ; and

that the Pannel was wpon theNorth-fide of the

106. The Tiial of Captain John Porteous, 10 Geo, 11,

Scafiold, about ten Yards from ir, OVer-aminft
the DMiddle of the Scaffold: And {113[13[]&]
hat the Pannel’s Shor at that Time wye [II:
firft he heard then fhot. Deponed, That l,;
was prefent at the Time from 777G’s cominn
dgown to his Execution, till after he was cut douwn
and carried away 5 during which Time he fieard
no Shot fired, until that fircd by the Pyppe
Canflz Secentie patet. And this is the Truch g hr_;

fhould anfwer to God. T fubfesier.
Faiies ) lavael

7. Mackeizic,

Fitlicin Dovglasy one of the Soldiers in the
City Guard, Edinbursh, aged forty-feven Years,
or thereby, marrizd, folemnly fworn, purped of
Malice, partial Council, examined, and ineerro-
gated, Deponed, That the Time and Phce i
belled, as the Exccutioner was qoing up the
Ladder to cut dm}'n [Iiifan, there were evera)
Stones tarown at him, which oblized him to come
down the Ladder; at the fame time there was
feveral Stones thrown amongft the Guard, before
[7200: was cutt cown, at which time he heard the
Pannel fay to the Soldiers, Be damn’d to you,
Bougars, Fire; after which he heard Lvenl
Shots fired by the Men, but knows nothine of
the Pannels having fired 5 and thar chels were
the firft Shots he heard fired that Day, to the
beft of his Knowledge. Deponed, Thar the
Pannel when he uttered the Words before.
mentioned, was ftanding at the Sourh-fide of the
Gallows. Deponed, That the firft Shots were
fired before /f7/fer was cut down, and likewi:
fome of them thereafter. Canfa Sciontic parct,
And this 15 the Truth as he fhould anfwer 1o
God; and declares he cannot write.  §ic ful-
fuibitar,

Jfa. Mackenzr,

Arebibald Yetts, Litfter in the 4day ‘of Hilj-
ros.d-Doufe, aged forty-cight Years, or thereby,
married, {olemaly fworn, purged of Malice, par-
tial Council, eximined and interrogated, Deponed,
That the Time and Place libelled, a lictle after
II'jzn was cutt down from the Gallows, he faw
the Pannel fire his Piece among the Multitude;
and immediatly heard him fay to his Men, Le-
vell your Pieces, and fire and be damn’d! Where-
upon there were a great many Shots fired by
them, and faw the Pannel take a Gun from one

of the Men, which he the Panne] fired, Deponed,
That he the Deponent was within fix Yeards

of the Pannel when he fired, and fpoke the
Words before-mentioned. Deponed, That at
the Time when the Pannel took the Gun from
the Soldier, he laid his oun upon the Scaffold,
and that there were fome Perfons, but very
few, then ftanding upon the Scaffold, Deponed,
That betwixt the Time that the Pannel fired bis
oun Piece, and his taking the Gun from the Sol-
dier, as aforfaid, it might b2 about eight or ning
Minutes: And deponcd, That at the time he
fired the {econd Gun, there were feveral other
Guns fired at the fame time, Depones, That
there was no Shot fired before the firlt fired by
the Pannel 3 and that the fecond Shot fired by
the Pannel was near the fame Place where he fired
the firft; and that he had not moved above fix
or feven Yeards betwixe the firft firing and the
fecond 5 and that fome of the Soldiers followed
the Pannel in that Space, -and returned with him

Agaln
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1oqin to the Place where he fired firft,  Canf
- And this is the Truth as he fhall

Scientic patel. :
fwer to God.  Sic ful’.
- Arehbald Yeuts.
Ja. Mackenzie,

william Murray, Barrowman and Indweller
-0 Edinburgh, aged twenty-feven Years, or there-
married, folemnly {worn, purged of Malice,
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thereafter he obferved the Pannel take a Gun
from one of the Soldiers, but what Ule he made
thereof, he knowes not; and it was very thort
Time twixt the Pannel’s Firing, and his tking
the Gun from the Soldier, as alfo, a very fhort
Diftance betwixt the Place where he fired, and
where he took the fiid Gun s the Plice of his
firing to the Deponent’s Memory, being near to

Robertfor’s Closfbead 5 and where he took the

by, _ , ) q : :
P:.rti.ﬂ Council, examined ‘nnd interrogated, De-  Gun, was a very little way up the Street from it
poned, Time and Place libelled, the Deponent  And the Shot he heard from the Pannel’s Gun,

was the firlt he heard that Day.  Canfa feicurice

patet.  And this is the Truth as he fhall anfwer
to God,  Sie fulr.

being prefent at the Execution of Audrew Wilfon,
he did obferve two of the _Sol:.llcrs under the
Panncl’s Command, fire tlzu:u' Guns 3 but the
Guns were fired up in the Air; thereafter he ab-
ferved the Pannel fire his Gun among(t the Mul-
drude 5 whereupon he obferved a Boy drop down,
and did hear the Pannel call out to the Soldiers,
Damn them for Bougars, why did they not fire,
even forward, and clean the Street ? At which
rime the Deponent was ftanding about the South
Pillar of the Corn-iercate, about twenty Yards
Diftance from the Pannel, as he apprehends :
Furder deponed, That after the fawd firlt firing,
he obferved the Pannel take a Gun out of a Sol-
dier’s Hand, and fire again; direting it towards
2 Man he was purfuing 3 which he did thirty or
fourty Yeards ; and upon firing, he obferved the
Perfon fo purfued, fall down: And beng inter-
rogated how long his prefent Dulnefs of Hearing
remained with him 3 Deponed, he has been as
dull of Hearing thefe feven Years paft.  De-
poncd, That the two Shots from the two Sol-
diers were the firft firing he heard upon that Oc-
cafion. Canfa Scicatie patet. And this is the
Truth as he fhall anfwer to God.  §fe s/

IVillicm Faizfon.
Da. Eifliie,

Fobn Maffat, Baxter and Scervant in the Com-
mon Buke-houle in Haflies Clofs in Edizbuigh,
aged twenty-fix Years, or thereby, married,
folemnly fworn, purged of Malice, partial Coun-
cil, examined and interrogated, Deponed, That
at the Time and Place libelled, the Deponent was
ftanding 1n Mr. Or7’s Door, on the South-fide
of the Grafs Mercate 5 and fome fhort time after
Wilfun was cat down, he faw the Pannel wkea
Gun out of one of the Soldier’s Fland, before
Mr. Toad’s Shope Door, which he immediatly
fired off towards the North-welt s a little before
which, the Deponent faw him fire his oun Gun
from the fame Place ; that upon the Captain’s
I'iring, the Deponent faw fome of the Soldiers,
who {tood behind the Corn-mcicate, fire their
Guns up m the Air.  Cenfa faentie patet.  And
this 15 the Truth as he fhall anfwer o God.

Sic fulr,

Filliain Murray. Fobi Moffat.
Da, Lifiine, Gilh, Iliot,

Fobn Stewart, Merchant in Edinbuigh, aged
thircy Years, or thereby, unmarried, folemnly
{worn,purged of Malice, partial Counctl, examined
and interrogated, Deponed, That at the Time and
Place lybelled, the Deponent was ftanding in 2
Window of HWine Gairdei’s Houle, on the South
Side of the Scalfold : That fome (hort Thne be-
fore /¥ilforr was cut down, upon {ome Stoncs be-
ing thrown at the Hangman, he oblerved the Pan-
nel jumpdown from the South Side of the Scaf-
fold, and walk up brifkly towards the Place where
the Difturbance was, but nothing 1n his Hand
but a Cane 3 immediatly after this 777 /foi was cut
down ; upon which the Guard that attended the
Execution, began to march up the Bow ; and
that at the North-Weft Corner of the Gallows,
he obferved the Pannel take a Gun out of a Sol-
dier’s Hand, with which he pufhed back the
Multitude 3 and that when the Pannel came the
Length of the Bow-Foot, being upon the Rear of
his Men, he faw him receive a Stroke with a
Stone 3 upon which he fuddenly turned abour,
and waved his Picce to and again, towards the
Multitude, but without firing ; but a very lictle
after that, he turned about all at once, and fteped
fome Steps forward, and fired oft his Prece to-
wards the Crowd Watward : That this was the
fir(t Shot which the Deponent either heard or faw
made that Day.  Ceitfs feientie patet.  And this
is the Truth as he fhould anfwer to God.  §7c. fub.

T, Stewart,

Fames Nicoll Warch-maker in Cainiron-gate, 2ged
thirty-ix Years, or thereby, marricd, folemnly
fworn, purged of Malice, partial Council, exa-
mined and interrogated, Deponed, That he was
prefent, Time and Place libelled, at the Execu-
tion of Andrewy Wilfon 3 and then he did oblerve
the Pannel fire his Gun, holding it out {traight
before him, amongft the Multitude there afiem-
bled ; and as he heard the Report of the Gun,
fo he obferved the Smoak of the Powder coming
from the Gun; and this Shot was the firlt ke
heard upon that Occafion 3 and the Pannel when
he thus fired, was ftanding betwixe the Gibbet
and one Mr. Cusyingbaine’s Shope on the North-
fide of the Street, near the North-eaft-end of the
Scaffold. Caufa frientie patet. And this is the
Trath as he fhall anfwer to God.  §ic ful.

Fames Nicoll,
Da. Erfkine.

William Famefon Merchant in Edinburgh, aged
twenty-four Years, married, {olemnly fwarn,
pureced of Malice, partial Council, examined
and interrogated, Deponed, That he was prefent
Time and Place libelled, at the Execution of
Aidrew Wilfon 5 and about the Time when they
were cutting down the Criminal, the Deponent
then ftanding within three or four Yeards of the

Pannel, did hear him give Orders to the Souldiers
that were behind him to fire, and immediatly

thereafter he did hear the Pannel fire the Gun that

was in his own Hand 3 and upon his firing, ob- Gilb, Eliot.
ferved the Smoak of the Powder come from it ;
Vou. VI, 7 Q. Fobn



88  196. The Trial of Captain John Portcous, 10 Geo. II,

Fobn Gibh, Cow-feeder in Cauioi-gate, aged
forty-four Years, or thereby, married, folemuly
fworn, purged of Malice, partial Council, exami-
ned and interrogated, Deponed, That Trme and
Place libelled, he was ftanding at Mr. Rebeitfoir’s
Clofs-head, 1n the Grafs- Mursety that a very hinde
after the Hangman had been on the Ladder, as he
thought, to cut down /7i/fsx, he oblerved the
Pannel wich his Gun 1n his Haad, advance to-
wards the Crowd, where the Iiiturbance was,
and prefent his Piece three Times 5 the laft of
which Tlines, the Deponent thought he fired her
off ; for he faw the Primune burn in the Pun,
but could not fee the firey Smoak at the Muzzel,
becaufe of the Crowd; nenther could he with
Certainty diftinguith the Report, becaufe feveral
other Pieces were fired off at the fame Time
That upon thele Preces being fo Ared, he law
one Wi Vil drop down at the Aufe 17l : "Fhat
betore tie Firing above-menttoned, he neither
heard nor faw a Shot made that Day.,  Cufe
ficitie patet, And this 1s the Truth, as he
Mhall antwer to God,  8ic fidr,

Fohir Gitd,
Grih, Liliot,

Followes the IV itneffos adduced for the Pannel,

 foorge Sivciton, Writer i Edinburgh, aged
T thirty Years, orehereby, marned, tolemaly
fwern, puiged of Malice, partial Council, exi-
mincd and nterrogated, Deponed, That Time
and Piace hbelled, he was prefent av the Lxecu-
tion of W77/ cn : That when the Exceeutioner was
doirg his Duty, he faw Ciptan Deifess come
oft tre Scatiuld, becaute the Mob was crowding
upen the Guard 5 and while the Pannel was en-
deavourt o o keep ot the Mob, he faw a Man
wirh & Silk Napkine about his Neck, prels upon
the Pannely and feem o endeavour to grefp at;
but that a younig Gentieman there, in green
Cloaths, keepe im ofl's and then the Pannel re-
turned to the Scaiold 5 but about the rime the
Criminal was cotttan down, or to be cat down,
the Parmnel went ol the Scaffold again s and
about that Time there was Stones thrown by the
Mab at the Flangman, and the Gaerd' s and fome
of them fell amonft the Guard: That fo far as
the Deporent could obferve, Leing upon a Barti-
z'ne, upon the Seuth-fide of the Scaffold, five
Siory high, the Stones feemed to be pretey large,
bue the Deponent cannot tell the Dementions
and thea he foon oblerved o Shot, which wes the
firfl that he obferved, and came from one of the
Soldiers 3 and this Shot was after che Criminal
was cut down 3 and after this Shot, m a very
lirtle followed three or tour other Shots 3 and ac
this Time the Pannel bad bis Prece prefented to-
wards the Mulcitude 5 and that he faw the Flath
of the Panof the Soldier’s Gun that fired the firft
Shot.  D.poned, That the Pannel was pretty
near the Soldier thar fred the firft Gun, Cautfa
feientie patei.  And this is the Truth as he fhould
anlwer to God.  Siv fid,

Gro. Sincilon.

Wa, Pringle.

Themas Herton, Doltor in the Regiment of

JVelh Fuzicleers, n the Ceunongale, aged thirty
ninc Years, or thereby, unmarried, folemnly
iworn, purged of Malice, paraal Council, exa-
mined and interrogated, Deponed, Time and

Place libelled, he was prefentat the Execution of
Wilfon, when he faw foveral Stones thrown by (e
Mob at the Guard, of fuch Bignels, that wps
fufficient to have killed them, 10 cafe they hag
hite them in a proper Piace 5 which continyg]
fome little Time,  Deponed, That while the
Criminal was hanging upon the Gallows, th,
Deponent faw a Man preds towards the Panse],
and being come near him, he held up his Hang
to him, in a threaening Manner 5 but the Depo.
nent did not hear what Words he uttered. De
pozml, That when the Pannel was upon the
Scaftold, he had no Gun in s Hand 5 but whey
he came ofi again, hetook 2 Gun from a Soklicr,
Deponed, That when the Panoel came olf the
Scattold, he went about to the Weiti-fide, and
turned about towards the North, endeavouring
to get his Men together, which he could no
weel do, they being fo much neerfperfed with
the Mob 3 and they continuing, {litl to throw the
Stones, the Pannel rurned about with his Face
towards the Welt 5 and having his Fuzie in fuch
a DManner in his Hand, asif he had not defigned
to fire, but waving 1t from Side to Side, rather
feeming to intimidate them @ And ar this Time
there was a Soldicr came upon his Right Hand,
and fire cole by the Pannely and this was the
firft Shor the Deponent oblerved: And deponed,
Thar he had his Loyes ftacely upon the Panael
all this Thme,  Deponed, Tl ard nor fee the
Painnel five 3 and he s very well wirured, that he
did pot fire at that Tun- D poned, That this
Shor was Inmvnediatly alier tac Crininal was cut
down. Deponed, That after this, the Pannel
endeavoured to carry oif his Men,  Deponed,
That the Soldier that came up by the Punnel’s
Right-fide, came up from behisd him,  Cazf:
Jeicintie pate!. Ard thisische Truthas he fhoald
anfwer to God., 8¢ ful,

Tho. Tarim,

L&}I. .IJF'E;'.gffi

David Ramiie, Merchant in Edindurgh, aged
Forty Years, or thereby, murried, folomuly
fworn, purged of Malice, partial Council, exa-
mined and interrogated, Deponed, That wfrer the
firft Firtngs were over, the Deponent from his
own Window in the Land above Batliie Doy,
at the Foot of the B, {aw the Pannel draw of
his Men, and marching up the Do, hale ac
Buaillie Ciocres’s Shop, at which time the Depo-
nent heard fome Soldiers fire, which the Depo-
nent apprehended was n the Rear 5 the Depo-
nent looking upwards, and they that fired not
being under his Eye.  Caafa feicinzie pater, And
this is the Truth as he fhould anfwer to God.
Sffﬁff.

David Rannic,
Andr., Fletcher,

Yobir Clork, Serjeant in the Regiment of
Wellh Fuzieleers, aged Thirty-three Years, or
thereby, unmarried, folemnly fworn, purged of
Malice, partial Council, examined and interro-
aated, Deponed, That the Time libelled, the
Dcponent was {ent by the Caprain who com-
manded the Detachment cf the King’s Forces 1
the Lawn-mcicate to the Place of Execution, to
act Orders from the Magiftrates or the Panncl 3
and having gone up to the Scaffold, and while
the Deponent was coaverfing with che Pannel, he
faw a Stonc thrown at the Executioner, which

cut
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cat him in the Nofe {o that he bled ; and nb(?ut
the fame time there was a Stape, al?nur the E:g—
refs of the Deponent’s two F 1[|és, hit the Calf of
the Deponent’s Leg 5 upon which the Deponent
with the Pannel came down from the Scaffold,
and thercafter faw the Pannel moving his Fuzie
:n order to keep oft the Crowd, who had by that
ume preffed upon the Guard, and drove them
Jbout four or hve Yeards from the Place where
they were pofted at firlt 5 and thercafter the De-
ponent 4w Captain Porteous endeavouring to keep
off the Mob with his Fuzie, weaving it to and
again, telling them to keep off, or he wowd fire,
but chat there was no Fireat that time @ And the
Deponent then walking towards the /Vf-bow,
f1w four or five of the Soldiers preienting their
Pi.ces, and faw one of them advance to the
Right where the Deponent was {tanding, and fire
upon the Crowd ; wh:ch‘ was the firlt Shot the
Dcponent heard 3 at Wthl:l time the Deponent
faw the Pannel upon his Left Hand, about feven
Yeards from him ; and then the Deponent faw
rwo other of the Soldiers come up betwixe the
Pannel and the Deponent, and fire in the Air;
and thereafter heard four or five more Shots,
which the Deponent thinks was fired betwixt the
Placc where the Deponent was ftanding and the
Pannel ; and the Deponent during that time had
his Eye fixt upon thofe who fired, and did not
obferve Captain Porteons fire or give Orders
o firc; and upon the frft Shot as aforfaid,
the Deponent obferved a Man drop at the
Entry ot Rebiufor’sClofs.  Canfa feientie patet.
And this is the Truth as he fhall anfwer to God.
S;:fﬁf.‘ir.

F1.'. Clark.

sady, Iletcher,

Colin Camplell of drdeinick, aged Forty-four
Years, orthereby, married, folemnlyfworn, purged
of Mulice, parzial Council, examined and inter-
renited, Deponed, That at the Time and Place
liheded, the Deponent 1n a Window from Mrs,
Corinichaclis, oppofite to the Scaftold, oblerved
no Difturbance till once the Exceutioner was going
up the Ladder to cut down the Decealt /7ilfon
and then faw fome Stones thrown at the Execu-
tioner, upon which he rctired 5 and as he was
pafing the Corn-mcrcate, the Deponent obferved
one of the Stones hit him, and faw fome Stones
thrown at the Guard, who were upon the North-
fide of the Scaffold 5 and faw the Pannel making
Motion with his Fuzic to keep off the Mob ; and
afterwards turned towards the Foot of the Bow
very civily 3 and then faw a Stone hit one of the
doldiers 5 and which Soldier, the Deponent faw
prefent his Firelock 5 and faw another Stone hie
the {ame Soldier 3 and thereupon the faid Soldier
poinied his Firelock Weft-ward, and fired imme.
diatly; and another Soldicr fired 1mmediat]y
after him 3 which Firings took the Deponent’s
Lyes from off the Pannel 3 and which two Fi-
rings, the Deponent thinks were the firft that
were fired by the faid two Soldiers who had ad-
vanced among the Crowd from their Party,
Canfa feientie patet,  And this 15 the Truthas he

fhould anfwer to God,  Sic fid.
C. Campbell.

Andr. Fletcher,

William Meanie, Serjant inthe City Guard of £-

dz’r{ézsrgb aged Forty-eight Years or thereby, mar-
VoL, VI
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ried, folemnly fworn, purged of Malice, partial
Council, examincdand interrogated, Deponed, the
Timeand Place libeled, and about the Time the
deceaft Audrew IVilfan was cut down, there was
Showers of Stones thrown at the Guard, and par-
ticularly one big Stone lighted betwixt the Depo-
nent, and Serjant Finlay, above three Pound
Weight 5 and that the Drummer was cut in the
Head with a Stone, and the Drum ftruck with a
Stonc; and that Alexander Mufeheat Centinell,
one of the Guard, had his Shoulder Blade broke
with a Stone 3 and that before thefe Strokes were
given, the Deponent, by Order of the Pannel,
was drawing off, and forming his Men in the
Foot of the Bow ; that the Pannel gave the De-
ponent his Fuzie, which was the Fuzie the Pan-
nel ordinarly carried, to keep, while heattended
the Lxzcution, and the Prayers ;5 which the De-
ponent returned to the Pannel again, upon the
Stgnce’s being given to cut down /7ilfan, and be-
tfore, the Pannel came down from the Scaffold.
Canfa feientie patet,  And this is the Truth as
he fhall anfwer 1o God.  Sie. fulr.

IVilliam Meane.
Fa. Mackenzie,

Alexander  Campbel,  Apprentice to Georpe
Young, Surgeon in Ediubuigh, aged eighteen
Years or thercby, unmarricd, folemnly fworn,
purged of Malice, partial Council, examined
and interrogated, Deponed, That at the Time
and Place libelled, he faw feveral Stones thrown
among the Guard after ilfon was cur down ;
and faw two of the Soldiers of the Guard fep
afide from among the reft and fire 5 and thefe
were the two firlt Shots that he heard, Caufa
[eientice patet, And this 1s the Truth as he
fhall anfwer to God. Sic fulr.

Alexr. Canpbell,
Ja. Mackenzie,

Matibeww Heozwert, Souldier in the City Guard
of Ldindurgh, aged Fourty Years, or thereby,
married, folemaly fworn, purged of Malice,
partial Council, exammed and interrogated, De-
poned, That he was prefent at /77/foa’s Execu-
tion, at the Time libelled 5 and chat before, and
after Wilfon was cut down, there was a great ma-
ny Stones, both greatand fmall, thrown among
the Guard by the Mob ; that after the Pannel
came down from the Scaftold, he faw him wave
his Piece he had in s Hand, but did rot offer
to prefent it; then he faw a Soldier (tep out from
the Reft, and fire his Piece in the Airy as like-
wife Two or Three Soldiers that fired thereafter,
did likewile fire cheir Preces in the Air 3 and that
thefe, who fired firft, were ftanding clofs by
the Pannel, and the Deponent s and thefe, were
the firft Shots he heard that Day ;3 and he heard
the Soldiers fay, one to another, Fire, or we
fhall all be knockt down 5 and upon more Stones
being thrown among them, feveral of them did
fire ;3 but before that time he heard the Pannel
fay to the Soldiers twice, Do not fiie. After
thefe Shots were fired, the Captain murched up
towards the Bow, and the Men followed him
that at the Time, thac cthe Shots were fired, as a-
forfaid, the Pannel was ftanding at the Foot of
the Steps of the Scaffold, with his Face towards
the Caitle: And deponed, he was one of thofe
that followed the Captaln, nor did he fee che
Captain fire, as he was going up the Bow: Thac

7 Q.2 when
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vihen the Captain was marching on the Head o

the Men, up the Bow, he heard a droping Shot,
or Tyvo, fired from the Rear; nordid he fee the
Captain return again towards the Scaffold, but
mar~hed ftraizht on up to the Town. Canfa
feizutice pater. And this is the Trath as he fhall
anfwer to God.  And declared he cannot write,

Sic ful’,
Fa, Mackenzee,

David Martine, Souldier in the City Guard of
Idinbuigh, aged Fourty Years, or thereby, mar-
ricd, folemnly fiorn, purged of Malice, partial
Council, examined and interrogated, Deponed,
That he the Deponent was once of the Party of
the City Guard, who attended the Lxecurion of
Andrewo IFillen; and belore there was any fireing
he did hear the Pannel call to them, Notto fire;
and before that the Deponent had his Shoulder-
blade dif-jointed with a Stroke he received upon
it witha Stone.  Caufa feientic patet.  And thus
is the Truth as he fhould anfwer to God, And

declared he cannot write,  Sie fil’.
Da. Lifkine.

Iilliam Byres, Soldier in the City Guard of

Ldinburgh, aged Fifty one Years, or thereby,
married, folemniy fworn, purged of Malice,

artial Council, examined and interrogated, De-
poned, That he was one of the City Guard, who
attended the Execution of Andrew Wilfon s and
that he did not hear Captain Perfess give any
Orders to fire ;3 but when the firing happened,
he was at fome diftance from the Pannel 3 atrer
the firing of feveral Shots, the Pannel called un-
to the Soldicrs, To fall into their Ranks, and fol-
low bimy which accordingly the Deponent, and
the reft didy  falling in gradually as they were
able 5 and tollowed him to the Guard-houle, till
they were difmifled 5 and in their march up the
Bew, did hear one Shot that came from the

Rear, but by whom he knowsnot,  Canfa feici-
tic patet.  And thisis the Truth ashe thould an-

fwerto God.  Sic fiudr,

I7illiam Byres.
Da. Erfrine.

Faies Armenr, Writer to the Signet, aged Iifty
Yearsand upwards, married, folemnly fworn, purg-
cdof Malice, partial Council, examined and 1nter-
rogated, Deponed, That he was looking over a
Window, to {ce the Execution of Audiesy FVil-
Jon 5 afier the Criminal was thrown over, and
cut down, he obferved the Croud of People
throwing Stones of confiderable bignefs, but a-
oainft whom they were direfted, he knew not,
but they fell among the Soldiers ; upon which he
heard Two or Three Shots, but from whofe
Hands he did not obferve : Thereupon there was
an Intermiffion for Two or Three Minutes 5 bt
thereafter, when the Pannel with his Party wers
retiring, which they did in great Confufion and
Diforder, the Croud purfued after them, renew-
cd the throwing of great Stones, and In great
Number; upon which, fome of the Soldiers
turned about, and marched back, fome Eight or
Ten Paces, il in diforder 3 and then heard 2

ood Number of more Shots fired, which to his
Griet he faw did great Execution,  Canfa frien-
tie patet,  And thisis the Trath as he thould

anfwer to God,  Sie fude,

Faies drieur,

Da. Erfiiue,

Fobn Robertfon, Stabler in the Grafs-merear of
Edinbusgh, aged Thirty Years, or thereby, mar.
ried, folemniy fworn, purged of Malice, par-
tial Council, examined and interrogited, T,
poned, Thatat the Time libeiled, as he {tood jp
his oun Window, 1n the Giafs-meical, he fay the
Pannel with s Piece in his Hand, moving it tq
and again, keeping off the Mob; and heag
him fay, Fire, or I will fire, does not know
which of the Two: That immediatly after this
he faw a fingle Man ftep out, three or Fau;
Paces before Captain Porteons, and fire his Piece.
and the Deponent vertly belteved, that the Pmi
ple who fcll near his Clofs, gote their Wounds
by that Shot 5 becaufe they were lying that Plyea
towards which the Man {eem 10 point. D::po-
ned, That he heard fome firing towards the Fog
of the Bozy, before the faflt mentioned Shot. Cerfy
Jetentice patet. And this isthe Truth as he ﬂm;uj;j
anlwer to God.  §ic fulr,

Fol) Ra&fr{ﬁ;ﬁ.
Gilh, Eliot

Gesrge Viat Coal Grieve to Sir I¥illiam Boir?
of i\ff-:;*fg':ai!, aged Fourty-fix Years, or thereby
married, folemnly fworn, purged of Malice
partial Council, examined and interrogated, De.
poned, ‘That at the Time libelled, he was i
Jebin Kedevifew's Window in the Grafi-sicyases -
when he obferved the Pannel moving his Piece
to and agamn, as if keeping off’ the Mob ; and
at the fame Time he faw one of the Soldiers, 2

ick-haired Man, ftep forward before the Pan.
nel and fire his Piece; upon which the Panpel
turned about to him and puthed him into his
Rank : Deponed, That he did not fee the Pu-
nel fire at chat time, or any other 5 and that the
mentioned Shot was the Hrlt he heard or
that Day,  Canfa feientic patet.  And this is the
Trathas he fhail anfiver to God,  Sic fuir.
George Fint,
Gilth, L,

Alexander Thomfon Town Officer in Lidinbuih,
aged Fourty Years, or thereby, married, folemn-
ly fworn, purged of Malice, partial Council,
examined and mterrogated, Deponed, That be-
ing upon the Scaflold on the Fourteenth of £
pril Ity when /71ifeis was executed 3 the Pannel
fent him to the Magiftrats, who were in Vil
Oir’s Houle, to know of them how long the
Criminal fhould yet harg upon the Gallows;
that he returned to the Pannel with the Magif
trats DireCtion ;3 which was that he fhould il
hanga quarter of an Hour 3 bat before the half
of that 'Time was expired, 17i/fzn was cut down.
Catfa feicutie patet.  And this is the Truth as he
fhould anfwer to God.  Sic fui,

Ales. Themfen.
G.E*.‘%. Eliot,

Peter Couffion, Merchant in Edinburgh, aged
Twenty five Years, or thereby, married, fo-
lemnly {worn, purged of Malice, partiai Coun-
ctl, examinedand interrogated, Deponed, That
Time and Place libelled, and after the 6rft firing
the Deponent being ftanding under the North-
welt Corner of the Corn-siereate, faw the Panncl
march the Guard under his Command up the
Wefi-Bsw 3 and faw feveral of the Rear of that
Guard fire upon the Pepole aflembled at the Ex-

ecution 5 and at the fame time obferved, That
' T T T the



I 736 Scotl.

the Pannel was within the firlt Turn of the 77/t
Bow, and fo out of the Deponent’s view,  Cantfa
ﬁ-feﬁ-’;f:f patet.  And this is the Truth as he fhould

anfwer L0 God. Sic futr.
Pet, Coulflonn,

andr. Fletcher.

ob Kenieay Surgeon n ‘E{{fﬂbﬁ?:gb, aged Fifty
Years, or thereby, mﬂ_rrlcr.l, ful_::mnly lworn,
urged of Malice, partial Council, examined
and interrogated, Deponed, That fome fhort
Time after the Execution of sndréw IVilfer,  1n
April It The Deponent attended the Perfons of
the Town Guard atter mf:ntloned, viz. Alexander
Mufhct Soldier, the Spne of whole Shoulder-
bone was crufhed, and dlexander Braid Soldier,
who had a Contufion in bis richt Foot 3 both
which Perfons informed the Deponeat, that they
reccived thefe Hurts at the Lxecution of the faid
tudres TVilfon 5 and that the lait mentioned Per-
fon is lame to this Day.  Cawfe fricatie.  "The
Deponent Was employed to wait upon the fads
Verfons.  And this 1s the “Lruth as he {hould
anfwer to God.  Sic fulr
Tobn Kennedy.
Lndy, Fletcher,

The Lords Juftice Clerk and Commiffioners of
Jutliciary, Ordained the Affize to inclole inftant-
Iy in 2 Room prepared for them in the Lxebequer,
and return their Verdict 1o the Old Court- Houfe
oMorrow at Four a Clock at Night 5 and the
haill Fifreen to be then prefent 5 each Perlon un-
der the Pain of Law; and the Pannel to be car-

ried back to Priion.

Curia fuliciarie, S. D. N. Regis, tenta 11
Pretorio Burgi de Ldinburgo, Vigefino
Die Menfis Julii, Millyima fepringentefinio
{rigefing joxto, per Hongrabiles Viros, Ah-
dream  Trictcher db Milton, Fufliciarium
Clericum, Dominum Jacobum Mackenzie
de Royftoun, Magifirum Davidem Exﬂ{mc
&> Dun, Dominss Gualterum Pringle de
Newhall, ¢¢ Gilbertum Elict 4 Minto,
Cunginifionarios Jufticiari, ditt. S, D. N.
Rtg:;.i'.

Curia lexittime affirmata.

Intran.
E OHUN PORTEOUS lately one ofthe Cap-
LY

cin Lieutennants of the City Guard, Pannel,

[vprcrTEeDd and Accusip as in the former
Sederiuts,

The Perfons who palt upon the Afiize of the
{iid Fohu Porteons, raurned their V erdictin Pre-
fence of the faids Lords; Whereof the Tenor
followes.

Edizburgh, Frly, 20th, 1730. ‘

The above Aflize having inclofed, did choice
Sit Fohu Liglis of Cresond, to be t'hcir‘ glnum:l-
dor ; and Yanres Devidjon Boekieller in Ldinbursh,
to be their Clerk : And having conlidered the
Indidtment ac the Inftanceof Duncan Foibes of
Collodden, Tlq; his Mayelty’s Advocat for his
Highnefs Intereft, againft Jodin Porlcous, Jate
one of the Caprain Licutennaits of the City Guard
of Edinburgh, Pannel ; with the Lord Jultice
Clerk, and Lord Commiffioners of Jullictary,
their Jut: rloguitor thereupon 3 and Depoltuons of
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the Witnefles adduced for proving thercof'; the
Pannels own judicial Confeffion, and Depolitions
of the Witneffes adduced for the faid Fobn Por-
teous Pannel, his Exculpation.  They all in one
voice fand it proven, That the faid Fobn Porteous
Pannel, fired 2 Gunamong the People, affembled,
at the Place of Esxccution; and time libelled,
As alfo, That he gave Orders to the Soldiers
updcr his Command, to fire ; and upon his and
their {o firing, the Perfons mentioned in the In-
ditment were killed and wounded,  And fand it
proven, That the Panne] and his Guard were at-
tacked and beat by {everal Stones of a confidera-
ble bignefs, thrown amongft them by the Mul-
titude 5 whereby feveral of the Soldiers were
brutfed and wounded.  In Witnefs whereof our
{a1d Chancellor and Clerk, in our Name, have
fubfcribed their Prefents, Day, and Place for-
faid,  Sic fubr., |

Fo. Inslis Chan',

Fawmes Davicfoir Clerk,

I‘?H E Lord Juftice Clerk and Lord Com-
~ miffioners of Julliciary, having confidered
the Verdi&t of Afliie returned againlt Fobu Por-
tecus Pannel of this Date, They in refpect chereof,
by the Mouth of Fohn Dalgleifb Demplier ot Court,
Drcerned and ApjupgEp tie lawd Fobn Por-
teous, To be taken irom the Tolbooth of Edin-
buryh, upon IVedinefday the Lighth Day of Sep-
teaber next to come, to the Grafs-imercate of
Edinburgh, the common Place of Exceution of
the faid Burgh, betwixe the Hours of Two and
Four of the Clock of the Afternoon of the faid
Day, and there to be hanged by the Neck upon
a Gibbet, by the Hands of the Exccutioner, un-
til he be dead; and ordaincd all his Moveable

Goods and Gear to be Efcheat and Inbrought to
His Muajefty’s Ule, which was pronounced for

Doom. Sic fulr,
Aud, Eleicher.
Ya. Mackenzie,
Da. Erfhine.
Wa, Pringle.
Gilh, Eliot.

The Prifoner being thus ordered for Exceu-
tion, prefented the following Petition to her Ma-

jeity,

To Her Moft Iixcellent MajesTy,
Quesnk C A R O L I N E,

Guapian of thefe REALMS;

The moft humble PETITION of Joun
PorTrous late Captain-Licutenant of the
City-Guard of Edinburgh; now under
Sentence of Death :

SHEWETH,
HAT a certain Perfon named Andrew

IVilfair, being conviCted in the [igh Court
of Jufticiary of Scotland, for a Robbery of the
Publick Moncy, committed on the High-Way,
wis fentenced to Death for that Offence ; and 1t
being apprehended, the Populace would refcue
the faid Offender, or commit fome Outrage at his
Iixecution, your Petitioner was appointed by the
Magiftrates of the faid City, to attend {uch Exc-
cution with a Detachment of the Cil}'—Gu;l}‘c::

Vil
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when the Captain was marching on the Flead o
the Men, up the Bow, he heard a droping Shot,
or Tvo, fired from the Reary nor did he fee the
Captiin return again towards the Scaffold, but
mai~hed ftraicht on up to the Town. Caufe
feintic pates. And this is the Truth as he fhall
-nfwer to God.  And declared he cannot writc.

Sic ful/.
Fa. Mackenzie.

David Martive, Souldier in the City Guard of

Edinbuigh, aged Fourty Years, or thereby, mar-
ricd, folemnly fworn, purged of Malice, partial
Council, examined and interrogated, Deponed,

That he the Deponent was one of the Party of
the City Guard, who attended the ixccution of

Andrewo TWillon s and before there was any fireing
he did hear the Pannel call to them, Not to fire;
and before that the Deponent had his Shoulder-
blade dif-jointed with a Stroke he received upon
* with a Stone.  Caufa feientic patet.  And this
is the Truth as he fhould anfwer to God, And

declared he cannot write,  Sic fut/.
Da. Eiftine.

IVilliam Byres, Soldier in the City Guard of

Edinburgh, aged Fifty onc Years, or thereby,
married, folemnly fworn, purged of Malice,
partial Council, examined and interrogated, De-
pened, That he was ont of the City Guard, who
atended the Execution of dndrew Wilfon 3 and
that he did not hear Captain Porfecus give any
Orders to fire ; but when the firing happened,
he was at fome diftance from the Pannel ; after
the firing of feveral Shots, the Pannel called un-
to the Soldiers, To fall into their Ranks, and fol-
low him 3 which accordingly the Deponent, and
the reft dids falling in gradually as they were
able 5 and followed him to the Guard-houfe, till

thev were difmiffed 5 and in their march up the
Bosw, did hear onc Shot that came from the
Rear, bur by whon: he knowsnot,  Catfa fcich-
tie patet.  And thisis the Truth as he thould an-

fwerto God,  Sic ful”,

| — |

IVilfiam Byies,
Da, Eiflane.

Fanes Armour, Writer o the Signet, aged Fifty
Yearsand upwards, married, folemnly {worn, purg-
edof Malice, partial Council, examined and 1nter-
ropated, Deponed, That he was looking over a
Window, to fee the Execution of Andreco Wil-
Jon 3 fier the Criminal was thrown over, and
cut down, he obferved the Croud of People
throwing Stones of confiderable bignefs, but a-
gainft whom they wert dire&ted, he knew not,
but they fell among the Soldiers 5 upon which he
heard Two or Three Shots, but from whole
Hands he did not obferve : Thercupon there was
an Intermifion for Two or Three Minutes 5 but
thereafter, when the Pannel with his Party were
retiring, which they did in great Confufion and
Diforder, the Croud purfued atter them, renew-
ed the throwing of great Stones, and In great
Number; upon which, fome of the Soldiers
carned about, and marched back, fome Eight or
Ten Paces, ftill in diforder ; and then heard a
00l Number of more Shots fired, which to his
Griet he faw did great Execution. Catfa [cien-
tie pater. And thisis the Truth as he thould

anfwer to God, 9% fulr,
Fames Armour,

Dﬂ. E?ﬂ'fﬁﬁ

Yohn Robertfon, Stabler in the Grafs-mercat of
Edinburgh, aged Thirty Years, or thereby, mar-
ried, folemnly fworn, purged of Malice, par-
tial Council, examined and interrogited, De.
poned, Thatat the Time libelled, as he {tood in
his oun Window, in the Giafs-mercat, he faw the
Pannel with his Picce in his Hand, moving it to
and again, keeping off the Mob; and heard
him fay, Fire, or I will fire, does not know
which of the Two: That immediatly after this
he faw a fingle Man ftep out, three or ﬁ:.u;
Paces before Captain Porteons, and fire his Piece;
and the Deponent verily believed,  that the Peoi
ple who fell near his Clofs, gote their Wounds
by that Shot ; becaufe they were lying that Place
towards which the Man feem to point. Depo.
ned, That he heard fome firing towards the Foor
of the Bozw, before the laft mentioned Shot. Carfz
[feientie patet, And this isthe Truth as he fhould
anfwer to God.  Sic fud”.

Fob Roberifza,
Gilbh. Eliot,

Georae Vit Coal Grieve to Sir Hilliam Baird
of Newbyth, aged Fourty-fix Years, or thereby,
sarried, folemnly fworn, purged of Malice,
partial Council, examined and interrogated, De-
poned, That at the Time libelled, he was in
Fobir Robertfei’s Window 1n the Grafs-icreate 5
when he obferved the Pannel moving his Piece
to and again, as if keeping oft the Mob ; and
at the fame Time he faw one of the Soldiers, 2
lack-haired Man, ftep forward before the Pan-
nel and fire his Piece; upon which the Pannel
curned about to him and puthed him into his
Rank : Deponed, That he did not fee the Pan-
nel fire at chat time, or any other 5 and that the
mentioned Shot was the firft he heard or fiw
that Day.  Catfa feienticc patet.  And this is the
Truth as he fhall anfwer to God,  Sic ful”,
George Vint.
Gilb, Eliot,

Alexander Thomfon T'own Officer in Edinburgl,
aced Fourty Years, or thereby, married, {olemn-
ly fworn, purged of Malice, partial Council,
examined and interrogated, Deponed, That be-
ing upon the Scaffold on the Fourteenth of A
pril laft, when /#ilfziz was execated 5 the Pannel
fent him to the Magiftrats, who were tn /Villiair
Oi#'s Houle, to know of them how long the
Criminal fhould yet harg upon the Gallows;
that he returned to the Pannel with the Magil-
trats Dire@ion 3 which was that he fhould {Hill
hanga quarter of an Hour 3 but before the halt
of that Time was expired, ilfon was cut down.
Caufa fiicntie patet. And this is the Truth as he
fheuld anfwer to God.  Sic ful.

Ales. Thomfon
Gilh, Eliat.

Peter Coulffon, Merchant in Edinburgh, aged
Twenty five Years, or thereby, married, fo-
lemnly fworn, purged of Malice, partial Coun-
cil, examinedand interrogated, Deponed, That
Time and Place libelled, and after the firft firing
the Deponent being ftanding under the North-
welt Corner of the Cora-mercate, faw the Pannel
march the Guard under his Command up the
Wefi-Bow  and faw feveral of the Rear of that
Guard fire upon the Pepole affembled at the Ex-

ccution 3 and at the fame time obferyed, That
- ' o o the
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he Pannel was within the firlt Turn of the 77eft

Psw, and fo out of the Deponent’s view.  Canfu
Jrientiie atet.  And this is the Truth as he thould

anfwer to God. Sic fulr.
Pet, Coulftou.
sndr., Fletcher,

Yobi Kennedy Surgeon in Ldinburgh, aged Fifty
Years, or thereby, married, folemnly fworn,

urged of Malice, partial Council, examined
and  interrogated, Deponed, That fome fhort
Time after the Execution of sndrew IVilfen, 1n
April latt, The Deponent at*tcndcd ll}c Perfons of
die Town Guard after mentioned, viz. Alexandci
Mufbet Soldier, the Spine of whole Shoulder-
tone was cruthed, and Alexander Braid Soldier,
who had a Contufion 1n his right Foot ; both
which Perfons informed the Deponent, that they
received thefe Hurts at the Exccutton of the fad
Audreo Wilfon s and that the lalt mentioned Per-
fon is lame to this Day.  Caufe feientie.  The
D:ponent was employed to wait upon the faids

Perfons.  And this 1s the Lruth as he fhould
anfwer to God. Sic fulr.
Tobn Kennedy.
Andy., Fletcher,

The Lords Juftice Clerk and Commiffioners of
Julticiary, Ordained the Affize to inclofe inftant-
ly in2 Room prepared for them in the Excchequer,
nd return their Verdiét in the O/ Conrt- Houfe
o Morrow at Four a Clock at Night 5 and the
haill Fifteen to be then prefent ;5 each Perfon un-
der the Pain of Law; and the Panncl to be car-
ricd back to Prifon,

Curia Fuficiarie, S. D. N. Regis, tenta in
Pretorio Burgi de Llidinburgo, Vigefino
Die Menfis Julis, Milljins, feptingentefimo
trigefimo jexto, per Honorabiles Viros, An-
dream  Dletcher de Milton, Jufliciarium
Cloricum, Dominum Jacobum Mackenzie
dv Royftoun, Magiftrum Davidem Erﬂ{me
d Dun, Domines Gualterum Pringle de
Newhall, ¢z Gilbertum Elict a¢ Munto,

Connsiniffionarios Jufticiariz, dic. 3. .D. N.
Rt’gi}. L
Curia legittime affirmata.

Intran.

OHN PORTEOUS lately one ofthe Cap-
ain Lieutennants of the City Guard, Pannel,

fupicTED and Accusep as In the former

Sedeit it '

The Perfons who paft upon the Affize of the
fud Febu Portens, rcturned thelr Vm:di& in Pre-
fence of the faids Lords; Whereof the Tenor
followes.

Edinburgh, Fely, 20th, 1730 | |

The above Afiize having inclofed, did choice
Sir Jobu Tuglis of Craiond, to be their Chancel-
lor ; and Fanres Davidjor Bookieller in ]T*d:;;!zmjgb,
to be their Clerk : And having confidered the
Indictment at the Inttance of Duncan Iorbes of
Collodden, Lifgs his Majefty’s Advocat for his
Highnefs Intereft, againft Fobn Porleons, late
one of the Captain Licutennants of the Ciey Guard
of Edinburgh, Pannel ; with the Lord Jultice
Clerk, and Lord Commiflioners of Juluicary,

|

their Tnterloguiter thereupon 3 and Depoliions of

&

the Witnefles adduced for proving thereof ; the
Pannels own judicial Confeflion, and Depofitions
of the Witneffes adduced for the faid Fobn Por-
teous Pannel, his Exculpation, They all in one
voice fand 1t proven, That the faid Fobu Porteous
Pannel, fired a Gunamong the People, affembled,
at the Place of Execution; and time libelled.
As alfo, That he gave Orders to the Soldiers
under his Command, to fire ; and upon his and
their fo firing, the Perfons mentioned in the In-
aiCtment were killed and wounded,  And fand it
proven, That the Pannel and his Guard were at-
tacked and beat by feveral Stones of a confidera-
ble bignefs, thrown amongft them by the Mul-
titude 3 whereby feveral of the Soldiers were
bruifed and wounded.  In Witnefs whereof our
{aid Chancellor and Clerk, 1n our Name, have
fubfcribed their Prefents, Day, and Place for-
faid,  Sic ful.

Fo. Inglis Chan’,
James Davidfon Clerk.

SHE Lord Juftice Clerk and Lord Com-
'_E miflioners of Jufticiary, having confidered
the Verdi® of Aflife returned againtt Fobi Por-
teens Pannel of this Date, They tn refpeét thereof,
by theMouth of Foin Dalgleifly Demplter of Court,
Decernep and ApjupcEeDp the faid Fobu Por-
teous, To be taken irom the Toldosth of Edin-
burgh, upon [Vedirofday the Kighth Day of Sep-
teimber next to come, to the Grafs-mercate of
Edinburgh, the common Place of Exccution of
the faid Burgh, betwixt the Hours of Two and
Four of the Clock of the Afternoon of the faid
Day, and there to be hanged by the Neck upon
a Gibbet, by the Hands of the Executioner, un-
til he be dead ; and ordained all his Moveable
Goods and Gear to be Efcheat and Inbrought to
His Majelty’s Ufe, which was pronounced for

Doom. Sic fulr.
And, Fletcher.

Fa. Mackenzie,
Da. Erfhine,
Wa. Pringle.
Gilb, Eliot,

The Prifoner being thus ordered for Exceu-
tion, prefented the following Petition to her Ma-

jelty,
To Her Moft Excellent MajzsTy.
Queen C A R O L I N E,

Guapianof thefe REALMS;
The moft humble PETITION of Joun

PorTEous late Captain-Licutenant of the
City-Guard of Edinburgh; now under
entence of Death :

SHEWETH,
HAT a certain Perfon named Zudrews

Wilfoit, being convicted in the High Court
of Jufticiary of Scotland, for a Robbery of the
Publick Moncy, committed on the High-Way,
was fentenced to Death for that Offence 5 and 1t
being apprehended, the Populace would refcue
the faid Offender, or commit fome Outrage at his
Iixecution, your Petitioner was appointed by the
Magiftrates of the faid City, to attend fuch Exe-

cution with a Detachment of the City—Gua}-dh,
WL~
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with Orders to fee the fame duly exccuted, and
to fupprefs any Tumults that might happen upon
that Occalion : And, for that End, the faid De-
tachment had Powder and Ball delivered to them
out of the City Magazine,

That, while the faid Offender was hanging up-
on the Gibbet, the Populace began to infift o
have his Body cut down, before the Magiftrates
had given Orders for that Purpoles and your
Petitioner having no Authority to confent thereto,
without fuch Orders, they threatned to cut him
down by Force; and, inorder fo to do, crouded
in great Numbers upon your Peutioner and his
Men, and did aftually affaule them with large
Stoncs, by which feveral of the Detachment were
hurt and wounded.

That, during this Tumult, divers of the faid

stachment, without Order from your Petitioner,
unfortunately fired upon the Multitude, whereby
{everal Perfons were killed, and others wounded.

That your Petitioner, after having ufed his ut-
moft Endcavours to reftrain {uch I'iring by his
Men, perceiving them to run into Confufion,
and to act without Orders, drew them off as falt
as poflible to the Guard ; and committed fuch as
he fufpcfted to have fired, to the Cullody of the
Guard, together with their Pieces, which he or-
dered to bz kept for Infpection, 1n the fame Con-
dition as they were then in,

That your Petitioner being acculed of having
himfelf fired upon the Multitude on this Occa-
fion, and alfo of having ordered the Detachment
to fire, without any juft or reafonable Caufe, your
Petitioner was put upon his Trial 1n the High
Court of Jufliciary aferefaid, for the faid fup-
poled Offence, and the Jury empanneil’d to try
your Petitioner, by their Verdict, found, That it
was proved, that yoir Petitioner bad fired o Gui, and
alfo had given Orders to the Detachient and Grard
under bis Cemuand, to five upon the NMultitude [o
allembled 5 froin which firir gy eithei of your Peti-
tionery or of the D-lachmnt of Guard unier his
Commaiid, by bis Oi...rry the feveral Perfous [pecificd
in the Indichment avaivft biiny were vefpeitively killed
ond wounded.  Aid alfo found it proved, That the
Meb affeinbled at the £xecution aforcfaid, did invede
and attack your Petitioner, and the Detachiient of
Guard wnder bis Command, with Stones, of a con-
Jiderable Bignefs, wwherely feveral of the Men of the
Guard soere bruifed end wonnded.

Upon which Verdict returned by the Jury, the
Court decerned and adjudged your Petitioner to
be hanged upon a Giobet, upon the Eighth Day
of September next.

That tho’ your Petitioner 1s {enfible of that
Dzference and Refpelt that’s due to the Verdict
of a Britifh Jury, yet he humbly bees leave to re-
prefent to your molt excellent Majelty, the fol-
lowing Circum{tances as they appeared upon his
Trial; 70 wif, That the Evidence againtt your
Petitioner, as to his having fired, or given Or-
ders to fire, was very centradictory and incon-
fiftent 3 for tho’ fome of the Winefles depofed,
that your Ptitioner fired the firlt Shot, yer they
difered cxtremely as to your Penitionet’s Situa-
tion, atthe time be 1s alledged to have fo fired,
as well as in other Cireumftances 3 fome placing
him ac one Corner, and others at a quite oppo-
fitc Corner of the Scaffold : Some alledzing, that

none of the Soldiers were then near your Peti-
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tioner, and that no other Shots were fired at thye
time ; while others defcribe your Petitioner 25
encompalled with Soldiers, and fay, that fevera]
Shots were fired inftantly upon your Petitioney’s
firing, fuch firft Shot; and fome agree, that the
firft Shot was not fired by your Petitioner, byt
by a Centinel of the Guard, who was clofe by
your Petitioner.

- Whereas, a great many Perfons, of undoubted
Creditand Veracity, produced on the Part of your
Petitioner, exprefsiy fwore, That, during the
whole time of the Iiring, (which continued aboy
four or five Minutes) they took exaét Notice of
your Petitioner’s Behaviour and Condu&, gng
could not obferve that he fired at all 5 bur thar,
upon the Mob’s prefling feverely upon your Peti.
ttoner and his Men, and pelting them wich laree
Stones, your Petitioner called aloud to keep oﬁ;
otherwife he would fire 5 and chat upon your Pe
troner’s pointing his Piece, in order to intimidata
the Mob, a Centinel of the Guard, (unknown tg
the Witnefles) advanced from behind your Peti-
tioner, and fired the firft Shot, upon which one
of the Mulutude fell to the Ground: From which
Example, they fuppoled, feveral others fired 5 by
means whereof, the {everal Perfons in the Indi@-
ment mentioned, were either Filled or wounded.,

And asa farther Circumftance, to fhew that your
Petitioner did not fire, it was proved, that upon
his Return from the Execution, your Petitioner
went directly of his own Accord to the Magiftrates,
who examined his Piece, and found the fame load-
ed, and in fuch Condition, that they agreed and
were fatisfied, 1t had not been fired 5 and the Ser-
jeant of the Detachment attefted, that your Peti-
tioner havirg dehvered his Piece to the Deponent
to keep, while your Petitioner attended the Devo-
tions at the Exccution, the Deponent reftored the
lame again to your Pentioner, juft before your
Peuitioner defcended from the Scaffold, which is
a ftrong Circumitance to thew that your Petitioner
muft have fired his own Picce, if he had fired
at all.

Your Petitioner allo begs leave humbly to ob-
ferve, that when a Band of armed Men are toge-
ther, and {ome of them fre, it is very difficult,
cipecially for thofe at a Diftance, to difcriminate
the Perfons that actually fired 5 and your Peti-
tioner 1s in Charity led to believe, that the Cir-
cumitance of your Petitioner’s levelling his Piece,
and threatning to fire, attended with that of the
Centinel’s having fired juflt behind your Petitioner,
may bave induced fome unwary Perfons, in the
heat of popular Fury and Refentment, to be too
politive in the Affertion of Falls, in their nature
dubious and uncertain,

And as to your Petitioner’s having given Or-
ders to the Men to fire, though two or three Per-
fons gave Evidence againft your Petitioner as to
that Fact, yet neither did they agree touching
the Place where your Petitioner was ftanding,
ner in the Form of Words pietended to be ufed
by your Petitioner in the giving thereof, Whereas
it was depofed by a great Number, particularly
of the Soldiers, who were clofe by your Peti-
tioner during the whele Time of the Fray, that
they could not obferve that your Petitioner gave
any fuch Orders 3 but on the contrary, that he
called aloud to the Men, Dow’s fire, and that he

pufh’d back the Man that fired the firlt Shot into
his
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his Rank, (which fhews that your Petitioner did
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not approve thereof ;) thathe drew off the Men  Curia fufficiarie, 8. D. N. Regis, tenta in

a5 £t as he could 5 and that being purfued and
pelied by the Populace, divers in the Rear turned

loac and fired, when your Petitioner was at fuch
Dittance, that he could not pofiibly be privy or
conlenting thereto.

fr waes likewife obferved at the Trial, and not

contradicted, Thatupon many former Ozcafions of

rroealts, when your Pecitioner with the Guard
i been ordered to quell the fame, your Peti-
ticaer bad bore great Tatules from the Populace,
even to tac Danger of his Life, without firing,
or orrng his Men to fire, and that in Cafes
whore bz would have been well jultified by the
L in doing either,

Sy that upen the whole, as your Petitioner hath
the fnward Satisfadlion of being confeious to him-
f.ir o1 his Innocence of the Fudts charged againlt
ki, fo be humbly apprihends, that the Evi-
dorce adduced 1o prove the {ame, when com-
par with your Petitioner’s Defence, will not ap-
e 10 be certatn or conclufive,

Briz i cafe your Petitioner had been guilty ci-
or ordering his Men to fire, upon

3 R
S SR A N

AR R ) ..
¢ Cocaim wiorehiid, your Petitioner moft hum-
by atreats your nlagety to confider, that your

L]

Poitoner was in tee Exercile of a Truft dele-
e1 o bim by tae sawlul avil Ambority 5 that
Foond his Derscenent were firft unlawtully al-
feilod and invalad by the Populace, and divers
o by Mon brutfed and hures and if, in the Cafe
of it i an Tofuic upon the Laws, your Petitioner
hal procecded to repel Force by Force, your
Ponioaer humbly begs leave to obferve, That
toe” he {hounld loux back with the utmoft Sorrow
upon fo faral an livent, yer he humbly hopss,
th the Provocation and Agareflion aforefaid,
weuld be confidered by your molt excellent Ma-
jity, in your profound Wifdom, asa great Ex-
wauition of an Ofrence, which could not be fup-
plid to be artended with any prepenfe Malice
of yeur Petitioner, againdt Perfons of whom he
Lad ro Knowledge s and that your Petitioner
wild be deemed a proper Object of the Royal
Chimeney.

Yeur Petiziencr therefore moff bumbly prays your
it excellont Najelly, lo take your Petitionei’s
nlortate Cale tnto your Koyal Confileration s
cid o exioind ihat Nercy and Compaffion Lo yous
Pelitigiery by which your Majefty, adorned
wiih ¢l Lxcellent and Princely Qualitics, is
[7 vemcikally difiiuguifbed s end that your
Majefty <oill bz gracionfly pleafed to iffue your
Reyal [Parrant for yonr Petitioner’s Paidon.
sind your Petioicity whofe Dury bath bitherto
sondered Bimy on all Occeafionsy moft zialonfly
a'tached to bis Majefly, and our bappy Confti-
tution, <will, from the additional Bond of the
4 ft powerful Gratitude, devote that Life to
1he Service of His maf excellent Majefty, and
[1is Iiluftiious Houfey, whizh be fhall enjoy as
the Iyuit of Yeur Mejefly’s Clemency and
Giace.

Her Majefty was pleafed {o far to comply with
this Petition, as ro grant a Reprieve, which was

hiznificd as follgws.

Novo Seffionis Domo Burgi de Edinburgo,
7}’;'!:'0 Die Menfis Septembris, Mill. fino fop-
Lingentefuno trigefimo foxto, per Honorabiles
Vires, Andream Fletcher de Milton, §ufti-
ctarsum  Clericum,  Domiros  Jacobum
Mackenzie de Royftoun, Gualerumn Prin-
glede Newhall, Commiffionarios Fupficiarii,

dictos S. D. N. Regis,

Curia kegittimé aflirmata,

HE fud Day the Lord Juftice Clerk de-
& livered a Letter from his Grace the Duke
of Neweafle, onc of His Mujelty’s Principal
ISECI'Ctﬂ.I'iES of State, whereof the Tenor lol-
OWs,

Whitchall, Auguft 20, 1736,

My Lords, Application having been made to
Fler Majetty in the Behalfe of Sl Percons, late
Captain Lieutenant of the Ciry Guard of Ediu-
tuigh, a Prifoner under Sentence of Death in the
Goal of that City 3 Tam commanded to fionify
to your Lordthips Her Majeity’s Plefure, Thac
the Lixecution of the Sentence pronounced againtt
the faid Febu Porteous, be refpited for ix Weeks
from the Time appointed for his Fxecution, I
am my Lords, Your Lorfhips moft Obedient
Humble Servant,  Sic fubfeiibitur.

Holles Neweaflie,

Direéted on the Back thus,

To the Right Hon. the Loid Yoftice Gencial, Fuftice
Clevk, aid other Loids of 1he Yufticiary at Edin-
burgh, |

Hereafter, the faid Lords, gave their War-
rand to the Magiltrats of Edindursh, for
ftopping the faid Execution, whereof the Tenor
follows, By the Right Honourable the Lord
Juftice Clerk, the Lords Commiffioners of Juf:i-
ciary : WHEREAs Her Majefty Guardian of the
Kingdome, has been gracioufly pleafed by a
Letter figned by his Grace the Duke of New-
caftle, onc of His Mujeftics principal Secretaries
of State, to fignific Her Plealure to us, That the
Sentence of Death pronounced againft Fobu Poi-
teons, late Captain Licutennant of the Cicy Guard
of Edisibuigh, prefent Prifoner in the Tolbooth of
Edinbureh, which was to have been exeeute upon
him, upon the eight Day of Septeinber Inftant,
be refpited for fix Wecks from the Time ap-
pointed for hisExecution. THErse THEREFORE,
In Obedience to Fler Majefties Commands, dif-
charge and prohibite the Magiftrats of Edinburgh,
and all other Officers of the Law, from putting
the forfaid Sentence of Death in Execution, upon
the faid Fobn Porteous, till the Twentieth of
Ofober next to come 3 on which Day, the fard
Magiftrats of Edindurgh, are hercby required
and ordained to put the former Sentence of

Death in Exccution, upon the faid Jobu Porteous
in
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in all Points, asthey will be anfwerable. Givewn
at Edinbusgh, the third Day of September, 1736
Years. Sic fubferibitur.
And. Fletcher.
Ya, Mackenzie.
IVa, Pringle.

ExtracTeD furth of theBooks of Adjournal,
upon this, and the preceeding One hundred
and twenty-four Pages. By me Fobn Da-
vidfon, Clerk to the Courtof Jufticiary.

%o. Davidfen, Clerk.

But the Populace being greatly difplealed with
this Favour fhewn to Captain Peiteons, againit
whom they were mightily incenfed, audacioufly
took upon them to execute the Sentence them-
felves, Accordingly on Tuefday, Scpteinber the
zth, about Ten o’Clock at Night, (being the
Night preceeding the Day, which had been ap-
pointed by the Court for his Execution,) fome
Men by Surprize, entered the City, feized all
the Fire-arms, Battle-axes, and the Drums be-
longing: to the City Guard, The Mcb 1n a few
Minutes lock’d and fecur’d all the City Gates,
and with Drums beat an Alarm, then attempted
to force open with Hammers and other Inftru-
ments the Prifon Door; but thele failing, they
{er fire to it, and burntit. When they entered
the Prifon, they called upon the Under-Keeper
who was within, and made him open the double
Locks of the Apartment where Captain Perteous
was; it had allo a Bolt within, but was not
bolted, fo they had ready Accefs. He beg’d

they would fpare¢ him till next Afternoon; but

they refus’d his Requeft, and imniediately hurried
him away, which was about Eleven o’Clock.
W hen brought out of Prifon, he was heard to cry.
They then marched out with lighted Torches
before them : In their Way to the Grafs-marxet,
pafling by a Barber’s Sign-polt, fome called out
to hang him up there; but it was refolved to
hang him where the Murder was committed 5 {o
they proceeded to e Place that the Gallows ufed
to be fxed for Exccution, where he was about a
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Quarter of an Hour, till they openeda Shop ang
brought out a Rope, one End of which the
threw over aiSign-poft, about 20 Foot high, .
Jonging to a Dyer in the High-ffreet, near the
ordinary Place of Execution. He defired fome
Time to prepare for Death; but they anfivered,
They would allow him no more than thofe whq
were fhot.  They then pulled him up in ¢
Drefs in which they found him, 27z, a Night-
Gown and Cap. He having his Hands Joofed,
fixed them *twixt bis Neck and the Rope, where.-
upon one with a Battle-ax ftruck towards i
Hands, They then let him down, and having
on two Shirts, they wrap’d one of them aboyg
his Face, and tied his Arms with his Nighs
Gown ; then pulled him up again, where pe
hung next Morning till Day-light, When he
was cut down, and carried to the Grey-Friers
Church, upon infpecting his Body, it appeared
his Left Shoulder was wounded, his Back difco-
loured, and his Neck broke.

It was oblerv’d, that this Mob was under 5
ftriCter Concerr and better conducted than ufug)
for as marching along to the Execution, Pgitesys
obferving a Gentleman of his Acquaintance, he
oave him a Purfe of 23 Guineas, which he de-
fird might be deliveredto his Brother. They left
the Prifon Doors open, and Liberty to the Prifo-
ners to make their Efcape ; and after the Execy-
tion was over, they left the Armsand Drums on
the Place of Exccution, where they were found
the next Morning, During the Tumulr, Parties
of armed Men, with Drums, patroled in the
different Streets, to prevent any Surprize from
the King’s Forces, quarter’d in the Suburbs.
After the Execution was over, they went to the
Lord Provo{t’s Houfe, and told him, they were
{atisfied, and fo difmifs’d, without offering any
other Violence.

There is one further Circumftance, That in
order to fupply the Want of Clergymen, they
order’d two of the gravelt of their Number to
exhort him, as he went to the Place of Exe-
cution,
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CXCVIL. The Trials of Samuel Goodere,

Efg; Matthew

Mahony, and Charles White, for the Murder of Sir John
- Dineley Goodere, B'. (Brother to the [aid Samuel Goodere)
on Board bis Majefly’s Ship the Ruby: At the Seffions of
Peace, Oyer and Termmer, and General Goal-Delivery,
held 11 and for the City of BRISTOL, and County of the
Jame Cityy 1z the Guild-hall of the faid City 5 before the
Right Worfbipfal Henry Combe, Efg; Mayor of the faid
City, Michael Fofter, Efy; Serjeant at Law, Recorder
and others bis Majefty’s Fuftices of Goal-Delivery. Begun
on 'Tuelday, the 17* of March 1740. and continued by Ad-
Journinent to Thurlday, the 26" of the fame Month, 1741.
Publifbed with the Approbation of Mr. RECORDER.

HEENON IWedigfday, the 18th of March, 1740,
8 A . . ,

Q @ 5 a Bill of Indictment was found by the
S Grand Inqueft for the City of  Briffdl,
575t and County of the fame City, againft
Masthew Mabory and Samuel Goodire, for the
Murder of Sir Jobn Dineley Gocdere 3 when Dr.
Middleton (Mr. Goedere’s Phylictan) acquainted
the Court, That, 1n his Opinion, Mr. Goodere
was, through bodily Indifpofition, unable to un-
dereo the Fatigue of his Trial.  But being afl’d
by Mr. Vernon (of Counlel for the King) whe-
ther the Prifoner’s Health would not permic him to
be brought into Court and plead to his Indiét-
menty and the Dodtor declaring his Opinion,
tha: he might be brought up, Mr. Recorder was
pleafed to order, that he fhould be brought up
the next Day, in order to plead to his Indiét-
ment.  Accordingly, on Thurfdey the 1gth, Mr.
Gosdere and Matthew Mahony were broughtto the
Bar; when the Court proceeded thus :

Clerk of the Arraigus. Maltoow Mabory, hold
upthy Hand 3 Samuel Goodere, hold up thy Hand;;
(which they feverally did.)  You ftand indicted
by the Names of Masthew Mabony, late of the
Partth of St, Stephen in the City of Briffol, and
County of the fame City, Labourcer 3 and Sa-
muel Gogdeire, late of the fame Parifh, City and
County, Efq; for that you, not having the Fear
of God before your Eyes, but being moved and
leduced by the Inftigation of the Devil) on the
1gth Day of Faimary, in the 14th Year of the
Reign of our Sovereign Lord George the Sccond,
by the Grace of God, of Gieat Britain, France
and [reland, King, Defender of the Faith, and
lo forth ; with Force and Arms, at the Parifh
aforefaid, in the City aforefaid, and County of
the fame City, in and upon one Sir Fobu Dineley
Goodere, in the Peace of God, and of our faid
Sovereign Lord the King, then and there being,
felontoufly, voluntarily, and of your Malice afore-
thought, did make an Affault 5 and that you,
the atorefaid Muatthew Mabonv, a certamn Cord,

Vor. VI,

f

of the Value of one Penny, about the WNeck of
the faid Sir Fobu Dineley Goodere then and there
felonioufly, voluntarily, and of thy Malice a-
forcthought, did put and faften; and that you
the aforefuid Adattherw Mabony, with the Cord
aforefaid, (by you, the aforefaid Matthew Ma-
beny, fo about the Neck of the aforefaid Sir Fobn
Dinelcy Goodere put and faftened) then and there
him the aforefuid Sir fobn Dineley Goodere felo-
nioufly, voluntarily, andof your Malice aforc-
thought, did chosk and ftrangle ; of which faid
Choaking and Strangling of him the aforefaid
Sir Fobir Dineley Goodere, by you the aforefsid
Natihew Nabonry in manner and form aforefaid
done and perpetrated, he the atorefaid Sir Fobn
Dincley Goodere then and there inftantly died
And that you, theaforefaid Samuel Goodere, then
and there felonioufly, voluntarily; and of thy
Mualice aforethought, was prefent, aiding, a-
betting, comforting, and maintaining the afore-
faid Adatthew Mabeny in manner and form a-
forefaid, telonioully, voluntarily, and of his
Malice aforethought the alorefaid Sir Fobu Dine-
lcy Goodere to kill and murder 5 and 1o you the
faid Matthew Mabony, and Samuel Goodere, in
manner and form aforefaid, the aforefaid Sir oban
Dinely Goodere thenand there, felonioufly, volun-
tarily, and of your Malice aforethoughe did kil)
and murder, againit the Peace of our faid Sove-
reign Lord the King, his Crown and Dignity.

Clerk of the Arraigns. How fayeit thou, AMar-
thewy Mabony, art thou guilty of the Felony and
Murder whereof thou ftandeft 1ndifted, or not
guilty ?

Mabeny. Not guilty.

Cl of Arr. Culprit, how wilt thou be tried ?

Mabony. By God and my Country.

Cl. of Arr. God{end thee a good Deliverance.

ClL of Arr. How fayelt thou, Samuel Goodere,
art thou puilty of the Felony and Murder where-
of thou ftandcft indited, or not guilty ?

Saruel Goodere. Not guilty,
7 R . Gl
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Cl. of Arr. Culprit, how wilt thou be tried ?

Samnel Goodere. By Godand my Country.,

Cl. of srr. God fend thee a good Dehiverance.

Mr, Vernon, Mr. Recorder, I attend as Coun-
fel for the King on this melancholy Occalion,and
it is with nofmall Regrec and ConcernLarany eime
a@ in this Station againft my Fellow-Creatures,
when under Circumftances like thofe of the Pri-
foners at cthe Bar s and che rather, as knowing it
almolt 1mpoflible fo to alt, in a Bufinefs of this
nature, as not to be thought on the one fide to
have done too much, and on the other too hittle
However, Sir, 1 fhall, in the Courfe of this
Profecution, endeavour to obferve that Medio-
crity which is ever infeparable from  humane
Minds ; and if T can be fo fortanate as to con-
duct myfelf to the Satisfafiion of you, Mr. Re-
corder, and the Court, 1 fhall readily giveup
the reft, a~d content myfddi with the “Theughts
of having aimed at a juft Difcharge of my Duty.

Sir, the Prifoners, Mr. Goudere and Matkony
have thought proper to plead in chicf to their
Indi@ment, and put themiclves upon their Trial
in the ordinary Courfe of Law ; and as far as may
be judged from outward Appearnce, Mr. Geedcre
feems able erough at prefent o take his Trial
on the Merits or Demerits of his Cafe: Andif
{o, we for the King are ready, on our Parts, to
enter upon our Duty.  On the cther hand, if,
in the Opinion of that learned Gentleman [Dr,
Middieton] Mr. Goedere is not in a fit Condition
(through bodily Weaknefs or Indifpofition) to be
brought upon his Trial, God forbid we fhould
be sfor prefling it on with fuch Celerity, as to
prejudice him 10 making of his Defence.  But
then, as we would not be for accelerating his
Trial, fo neither would we be for giving intoany
aficCted Delay. I therefore hope, Sir, fucha
Day will be fix’d for the coming on of this Bufi-
nels, as that the Sea-faring part of our Witnefles,
whom at prefent publick Jultice calls for abroad
as well as at home, may be difpatched at due
time for the other neceflary Scrvice af therr King
and Country,

Alr. Recorder. 1 think we ought to proceed to
the Trial immediately, unlefs Caule be fhewn
to the contrary.

My, Erederick, Counfel for Mr. Goodere. Tap-
peal, Sir, to the Do&or, whether M, Geodrre's
Cafe and Circumf{tances will at prefent admit of i,

M. Recorder. Let Dr. Middictor be fworn,

Dr. Middleton fiworn.

Mr, Visign, Dr. Middleton, 1think, Sir, you
have attended Mr. Goodere (the Prifoner at zhe
Bar) during the Courfe of his Ilnels, will you

leafe theretore to give the Courtan Account of
his prefent State of Health?

Dr. Middleton. Mr. Goodere has been my Pa-
tient for fome time tn a malignant Fever, which
lef him lalt Sunday Evening, and fince that time
he has been growing better, and on the mending
hand 5 in his Fuver his Head was very much dii
ordered (as at prefent happens to be the Cafe of
many thatare [tized with this Epidemical Fever,
the Head being generally much affected in moft
of ihem) I think he will not be able to bear the
Fatigue of his Trial at prefent.  If heis put up-
on hisT'rial, it will be an hardfhip,

A Recorder. If the Cale be fo, that his
Headis difordered, whereby he 1s render’d lels ca-
pable of making his Defence, I think it wouid

197. The Trial of Samuel Goodere, Efy;
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be a Piece of Inhumanity not to put off his Ty
al.  'What if we adjourn it "to this Dy fuvtni
night? |

Mr. Pernon. I am hearuly glad to find M;
Geodere 15 on the mending hand, and hope hl;
will continue to mend 3 his Counfel feems g
think he may now come upon his Trial yer
for the honour of Dr. Middleter, 1 would ;:U;
preds it on at this Junéture,

Alr. Recorder. What doth Mr. Goedere himfe)s
fayto it ?

Samuel Goodere. T hope in ¢ight or nine Days
to be better, or dead,

Ny, Recerdir, T have propofed this Day fevep.
Night,

Samuel Geedere, Whatever you pleale I fubmie
{0.
Mr. Vernon. Dr. Middleten, Sir, as you are
known to be a Gentleman of great Honour and
Abilitics, we may fafely depend upon your Ac.
caunt y therctore I fhould be glad to krow how
foon (humanly fpeaking) Mur. Goodere’s bodily
Health may admit of his taking his Trial. ]
know, Sir, yenarea Gentleman that has a grez;
Regard and Care for your Patients.

Dr. Adddleron. 1 fhould rather cheofe to ey
ceed tn Care than fall fhoreof it

Mr., Ferren. Bar ’us poffible to have an over.
carc : Theretore, Sir, I would afk you, whe.
ther, upon your Qath, you do not think e
will be able, 1n point of Health, to ke his
Trial in three or four Days 2

Dr. Aiddleron. The Captain may put himflf
on his Trial now, if he pleafes 5 but I den’
think he’s fir for it, upon my Oath,  If it was
Ieft to me, I fhould defire the whole Time the
Recorder has mentioned.

Mr. Frederick, Thatis to this Day feven-night,
we (hall not be able to attend the Court fooner.
We hope the Trial will be put oft till this Day
{even-night ¢

Ar. Reeeirdi v, Let it be fo.

Cl.of arv. Matthew Mabony, you ftand charg-
ed hkewife vpon the Coroner’s Inquelt for the
fame Felony and Murder, art thou guilty, or
not guisiy ¢

Matithewo Aakeny. Not guilty,

Cl. of Ari. Scwmnel Goodere, you hikewife ftand
charged upon the Coroner’s Inqueft for the fume
Felony and Murder; art thou gulty, or not
ouley ¢

Sanine! Goodere. Not guilty.

M. Recorder. The Priloners may withdraw.

On Thurfdcy, the 26th of March 1741, the
Court metaccording to Adjournment; and, being
open’d, the Prifoners Adatthew Mabony and Sa-
muel Goodere, were brought again to the Bar;
and the Court proceeded as follows 2

Mr. Skephard, Counfel } Mr. Recorder, the
for the Pritoner Geodere. } Prifoner Goodere has
in a great degree loft his Hearing, thercfore de-
jres that he may be brought nearer the Witnef-
fes, that he may be able to hear what they fay.

Nir. Recordur. Lethim come nearer,  Mabouy,
are you wiiling to come forward to the Bar ¢

Makeory, Yes, my Lord, I am hard of hearing.

Mr. o4 plard. He defires the fame Indulgence.

Nir. Kecorder, It he defives 1t, let him come
forward oo,

M,



1746, Brift.  and Matthew Mahony, for Murdér.

M. Vernen. Mr. Recorder, by this Indul-

aence being moved for on the behall of Mabouy
s well as Mr. Goodere, 1 prefume thefe Gentle-
men attend as Counfel for them both, if Matter

of Law fhould arife.
My, Frederick., No, Sir, I donot,
Mr. Shephard. No, Sir, I do not.

Cl. of Arr. Cryer, make a Proclamation for
Silence.

Civer, Ovez, Oyez, Oycez 3 The King’s
Majelty’s Jullices {trictly charge and command
.11 Manner of Perfons to keep filence, upon Pain
of Imprifonment.

Cl. of Ari. You Matthew Mabony and Samuel
Geedive, now Prifoners at the Bary thefe Men
which you fhail hear called, and will perfonally
appear, arc to pafs between our Sovereign Lord
the King and you, upon Trial of your feveral
Lives and Deaths ;5 1f you, or either of you,
will challenge them, or any of them, you mult
fprak unto them as they come to the Book to be
fworn, belare they be fworn.  Cryer, make an
Oyez, and! cali the petty Jury.

Crver. Ovez ;5 You good Men that are im-
pannetied to try between our Sovereign Lord the
King and the Prifoners at the Bar, anfwer to your
Names, and fave veu Fines.

My, Becorder. Prifoners, you have each of you
the Liberty of challenging twenty of the Jurors,
without fhewing Caufe : But you muft now de-
clare whether you will challenge feverally or not s
for it yeu do not join 1 your Challenges, we
muft try you feverally,

Aehony. 1leave ittothe Captain to challenge.

(). cf wri. Chiiftopher Bromadge.

Crver, e appears.

Ci.of sre. Mr. Bromadge, to the Book,

Crveir. Chriftopber Broiadge, look upon the
Prifoners; you Prifoners, look upon the Juror ;
you thall well and truly try, and true Deliverance
make, between our Sovereign Lord the King
and the Prifoners ar the Bar, whom you fhall
have in Charge, and a true Verdict give, accord-
inr to your Evidence : So Aelp you G O D.

And the fime Oath was adminiftred to the
reft, (which were fworn) and their Names are as

follow :

Clyiffopher Bromadze, - « = - - {worn.
[fzac Brodribby - = = = = = = - fworn,
T b Moercaoother, = = = = = - - {worn.
Chrippopher Lillyy = = = = = = - {worn.
Feines Wimbley, - = = =« = = - {worn,
Foferh Gregory, = = = = = ~ = = fworn.
Fobn Scatty = = = = o w e .- {worn.
Iaee Baiwflery s = = = = = - - {worn

Iiilliain Fivoleid, Capt. Goodere, 1 challenge him.
Fraucis Iiilowe, Capt. Goodere, 1 challenge him,

i¥illion Toitesy = ~ = = = = = - {worn,
Somiel Pagey = = = = == = = = {worn.
Yol Peksy - == - = = = - = {worn.
Villigin Dyciry =~ = = = = = - {worn.

Clerl: of Arr. Cryer, countthefe.
Chiiftopher Broimadge, — Fobn Scott,

Iface Brodiibe, Ifzac Banmifter,
Fobit Meicwether, William Jones,
Chriftopher Lifly, Samuel Page,
Tames Fimble, Yobn Perks,
Jofeth Gregory, William Dyer,
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Cryer. Twelve good Men, and true;  Geéntles
men, are ye all fworn? .

Cl. of Arr. Cryer, make Proclamation.
~ Cryer. Oyez, Oyez, Oyez; If any one can
tnform the King’s Majefty’s Juftices, the King’s
Serjeants, the King’s Attorney or Advocate, be-
fore this Inqueflt be taken between our Sovereign
Lord the King and the Prifoners at the Bar, of
any Treafon, Murder, Felony, or other Mil-
demeanour, committed or done by the Prifoners
at the Bar, or either of them; come forth, and
you fhall be heard, for the Prifoners ftand at the
Bar upon their Deliverance ; and all Perfons bound
by Recognizance to profecute them, or either of
them, come forth, and prolecute, or you will
forfeit your Recognizances.

Cl of Arr. Mattheww Mabony, hold up thy
Hand ; Samuel Goodere, hold up thy Hand, Gen-
tlemen of the Jury,look upon the Prifoners, and
hearken to their Charge 5 they ftand indited by
the Names of Matthew Mabony, late of the Pa-

rith of Si. Stcpben in the City of Briffel, and
County of the fame City, Labourer; and Samuel

Goodere, late of thefame Parifh, City and Coun-
ty, Lfq; for that they not having, (as in the In-
ditment before fet torth.) Upon this Indi&-
ment they have been lately arraigned, and there-
upon have feverally pleaded not guilty 5 and for
their Trials have put themfelves upon God and
the Country, which Country you are: Your
Charge is, to inquire whether they, or either of
them, be guilty of the Ielony and Murder in
manner and form as they ftand indiéted, or not
cullty,  If you find them, or either of them,
guilty, you fhall inquire what Goods or Chattels,
Lands or Tenements they, or either of them had,
at the time of the Felony committed, or at any
time fince : If you find them, oreither of them,
not guilty, you fhall inquire whether they, or
cither of them fled for the fame: If you find
that they, or cither of them did fly for the fame,
you fhall inquire of their, or either of them
Goods, and Chattels, as if you had found them
or either of them guilty: If you find them, or
cither of them not guilty, andthat they or either
of them did not not fly for the fame, fay fo, and
no more ; and hear your Evidence.

Mr. Pernon. May it pleafe you, Mr. Recorder,
and you Gentlemen thac are {worn on this jury,
I am Counfel for the King againft the Prifoners
at the Bar, who ftand indicted for the Murder of
Sir Fohu Dineley Goodere 5 they ftand alfo charged
on the Coroner’s Inqueft with the fame Murder :
And tho’ it is impoflible for human Nature not
to feel fome Emotions of Tendernefs at {o af-
feting a Sight as now prefents 1tfelf at the Bar ;
yet, Gentlemen, fhould the Guilt of this black
and frightful Murder be fixed upon the Prifoners
(as from my Inftru&tions I fear it will) Pity muft
then give way to Horror and Aftonifhment at
the Bafenefs and Barbarity of the Fact and Cir-
cumftances ; and our Sorrow ought to be, that
through the Lenity of the Laws, the Unnatural
Author and Contriver of fo fhocking a piece of
Cruelty, and this his Brutal Accomplice in the
Ruffianly Execution of 1t, fhould be to fhare the
common Fate of Ordinary Malefadiors. Gen-
tlemen, you perceive it is laid in the Indiétment
that the Prifoner Mahbony ftrangied the Deceafed,
and that the Prifoner Goodere was prefent, aiding
and abetting him in that barbarous Action, and fo
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