XXXI. Of The Judiciary (i)


The Judges and the Law


The Problem of Personal Liberty





Die parlamentarische Regierung Englands ist eine Regierung nach Gesetzen und durch Gesetze.' - Rudolph von Gneist.





'The legal spirit pervading the [English] system is the result of giving to public law the sacredness and inflexibility that pertains to private law, and this end is reached by fusing the two together and confiding them both in the last resort to the same Courts.' - A.L. Lowell.





'That after the limitations shall take effect as aforesaid, judges' commissions be made quamdiu se bene gesserint, and their salaries ascertained and established; but upon the address of both Houses of Parliament it may be lawful to remove them.' - Act of Settlement, § 7, A.D. 1700.





With rare unanimity philosophers in all ages have agreed that of all human blessings the greatest is the enjoyment of personal liberty.  The poets have not been behind the philosophers in their apostrophes to Liberty:





Ms Liberty alone that gives the flower


Of fleeting life its lustre and perfume;


And we are weeds without it.





The Problem of Liberty


So Cowper sang, and his song has been re-echoed by innumerable voices.  There has been less unanimity, however, as to what constitutes liberty; and still less as to the means by which it can most surely be attained and guaranteed.  'No obstacle', wrote Lord Acton, 'has been so constant or so difficult to overcome as uncertainty and confusion touching the nature of true liberty.’�  To him it meant 'the assurance that every man shall be protected in doing what he believes his duty against the influence of authority and majorities, custom and opinion'.  And again: 'Liberty is not a means to a higher end, it is itself the highest political end.'  Aristotle observed that liberty was the special characteristic of a democracy as virtue was [begin page 244] of an aristocracy and wealth of an oligarchy.'  If liberty and equality, as is thought by some, are chiefly to be found in democracy, they will be best attained when all persons alike share in the Government to the utmost.'  He insisted, however, that liberty is not to be confused with licence:  ‘Men think that . . . freedom and equality mean doing what a man likes . . . . But that is all wrong; men should not think it slavery to live according to the rule of the Constitution; for it is their salvation.' �





The Rule of Law


What is the rule of the English Constitution?  The most profound and discerning of German commentators on English political institutions found it in the supremacy of law.  Gneist characterized England in a single word as a Rechtsstaat - a commonwealth based upon justice and law.  France, with its system of 'administrative law', he regarded as the antithesis, in this respect, of England.  Yet France, as will presently be shown, regards the system of administrative courts and administrative law as the fulfilment of Montesquieu's doctrine of the separation of powers, and thus as an essential condition of liberty.  To the influence of that teaching in England and elsewhere frequent reference has been made in preceding chapters of this book.  Blackstone emphasized its significance in the eighteenth century: 'Were [the judicial power] joined with the legislative, the life, liberty, and property of the subject would be in the hands of arbitrary judges, whose decisions would then be regulated only by their opinions, and not by any fundamental principles of law.’ �  Bacon, in the early years of the seventeenth century, had anticipated the doctrine of Montesquieu, though his own teaching on this vital matter was by no means free from ambiguity.





The Judiciary


‘Judges', says Bacon, 'ought to remember that their judiciary office is ius dicere, and not ius dare; to interpret law and not to make law or give law.'  With the organs appropriate to the making of laws and to the execution of laws we [begin page 245] have already dealt.  It remains to consider the third of the three primary functions of Government, that which is concerned with the interpretation or declaration of law, and the administration of justice.





Of all the functions of Government this is unquestionably of most immediate and intimate concern to the individual citizen.  It matters not how elaborate the machinery of legislation may be, how scientific the product, how Perfect the organization of the Executive. the life of the individual citizen may nevertheless be rendered miserable; his person and his property will be alike insecure, if there be any defect or delay in the administration of justice, or any partiality or ambiguity in the interpretation of law.  There is, as Bacon wisely says, 'no worse torture than the torture of laws'.





A great jurist of the thirteenth century went so far as to affirm that 'it is for this end that the King has been created and elected, that he may do justice to all'.�  The central clauses of Magna Carta, whatever the precise interpretation of words which have provoked much controversy, go far to justify Bracton.





'No free man', declared the Charter, 'shall be taken or imprisoned or disseised or outlawed or exiled or anyways destroyed; nor will we go upon him, nor will we send upon him, unless by the lawful judgement of his peers or by the law of the land.  To none will we sell, to none will we deny or delay, right or justice.' �





Only by slow degrees have the promises contained in Magna Carta been redeemed, and they have been redeemed, as already indicated, mainly by the firm establishment of the 'rule of law'.  That 'rule', however, has been rendered effective only by the differentiation of the functions appertaining to the exercise of sovereignty in its several spheres, legislative, executive, and judicial.





The Curia Regis.


The first stage in the process of differentiation was to separate the judicial from the executive functions of the Curia Regis, the King in his Court.  This process really [begin page 246] began with the organization by Henry II of a central judicial body to which the name Curia Regis was thenceforward exclusively applied.  But the process was slow the Concilium Ordinarium, which may be regarded as parent of the Privy Council, still retained judicial functions, some of which it carried into the Commune Concilium, or High Court of Parliament, some of which it retains in its more specialized form as the Privy Council.





Prerogative Courts under the Tudors


Nor was the development continuous.  Under the Tudor dictatorship the multiplication of 'prerogative courts', such as those of the Star Chamber, the Court of the Marches, the Council of the North, and the Stannary Courts in Cornwall enabled the Executive to exercise a considerable degree practical control over the administration of justice.  There is no evidence that these prerogative courts were during the Tudor period unpopular.  On the contrary, men resorted to them freely, for there they got justice, which, if rough was prompt and comparatively cheap.





Under the Stuarts


It was an entirely different matter under the Stuarts.  What had seemed under their predecessors to be an appropriate cog in dictatorial machinery stood out as an oppressive engine of despotism.  Encouraged by the great authority of Bacon, the first two Stuart kings endeavoured to subordinate the Judiciary to the Executive.  'Encroach not', said James I to the judges, 'upon the prerogative of the Crown; if there falls out a question that concerns prerogative or mystery of State, deal not with it till you consult with the King or his Council, or both; for they are transcendant matters.  That which concerns the mystery of the King's power is not lawful to be disputed.’ �





Bacon's language points not less clearly in the same direction: ‘It is a happy thing in a State when Kings and States do often consult with Judges; and again when judges do often consult with the King and State: the one when there is matter of law intervenient in business of state the other when there is some consideration of state intervenient in matter of law. . . . Let judges also remember [begin page 247] that Solomon's throne was supported by lions on both sides; let them be lions, but yet lions under the throne, being circumspect, that they do not check or oppose any points of sovereignty.’�  The meaning is unmistakable: the judges were to become the handmaids of the Executive; the principle familiar today in many countries that administrative acts are to be judged by administrative law was to be imported into English jurisprudence.





The Judges under the Early Stuarts


The judges were not slow to take a hint dropped from a quarter so authoritative and influential.  Yet we need not on that account attribute to them an exceptional early measure of subserviency.  The question as to the precise limits of the prerogative was admittedly difficult.  Selden insisted that the King's prerogative was 'not his will, or - what divines make it - a power to do what he lists'.�  Cowell, on the contrary, held that the prerogative was 'that especial power, pre-eminence, or privilege that the King hath in any kind, over and above other persons and above the ordinary course of the common law, in the right of his crown'.�  Blackstone took much of the sting out of Cowell's unpopular Interpreter by substituting for 'above' the words 'out of'.  'By the word Prerogative', he wrote, ‘we usually understand that special pre-eminence which the King hath, over and above all other persons, and out of the ordinary course of the common law, in right of his regal dignity.'�  Blackstone thus substituted, as Dr. Prothero pointed out, a constitutional doctrine for one destructive of the Constitution.





Yet the judges, in the early years of the seventeenth century, were faced by a real difficulty.  James I was bent upon reducing to theory practices which under the popular dictatorship of the Tudors had not been resented.  Parliament was determined not only to assert a contradictory theory, but to alter the practice.  The judges were in a dilemma less because they wished either to oppose or to [begin page 248] respect constitutional theory than because constitutional theory was in many of its applications as yet imperfectly established.





Bates's Case 1606


Take the much argued case of Impositions, raising the question as to the right of the Crown to impose additional duties upon various articles of import. The Tudors had freely and without question exercised the right in pursuance of the mercantilist policy of protecting home markets.  If it was within the competence of the Crown to regulate trade, the Commons could hardly complain if the regulations were productive of revenue.  The matter was raised by the imposition of a duty on currants imported from the Levant, and by the refusal of a merchant – Bates - to pay it.  The case was tried in the Exchequer Court in November 16o6, and was decided by the judges in favour of the Crown.  'Impositions' were admittedly on the border line, and that the judgement  was legally correct few constitutional lawyers would be found to deny.





Unfortunately, however, Baron Clarke and Chief Baron Fleming, whose judgements alone have been preserved, based their decision upon 'political theories capable of wide and dangerous application'.  Parliament acquiesced in the decision, but hotly contested the theory of the royal prerogative upon which it was based.  The judgement emphasized the doctrine that the Crown possessed a twofold power: ordinary and extraordinary; the one ascertained and limited by law, the other to be exercised at the absolute discretion of the King - though always with a view to the salus opuli of which he was, in a special sense, the guardian.  Such a theory would, if ultimately adopted, have cut straight across the principles which lie at the root of our English 'rule of law' and would have led directly to the acceptance of the doctrines of 'administrative law'.





The Case of the Five Knights 1627


Essentially the same issue was raised in the case of Sir Thomas Darnel or the Five Knights.  Darnel and others, having been committed to prison by the Privy Council for [begin page 249] refusal to contribute to the forced loan of 1626, appealed to the Court of King's Bench for a writ of Habeas Corpus.  Relying on the clause of Magna Carta which declared that ‘no man shall be imprisoned except by the lawful judgement of his peers or by the law of the land', they urged that they were at least entitled to know for what cause they were detained in custody.  The Crown lawyers contended that it was sufficient return to a writ of Habeas Corpus to certify that the prisoners were detained per speciale mandatum regis - by the special orders of the King.  The judges accepted this view so far as to refuse to liberate the five knights on bail, but, on the other hand, they declined to admit the principle that the Crown might persistently refuse to show cause.





The plea of prerogative was, therefore, for the moment successful.  The discretionary power of the Crown - even to the extent of depriving a subject of liberty - was not denied by Stuart judges.  But the triumph of the Crown none too emphatic - was of short duration.  Nothing did more to move the Parliament of 1628 to enthusiastic acceptance of the Petition of Right than the doctrine affirmed in the case of the Five Knights.  The Petition itself, after recital of the clause already quoted from The Great Charter and subsequent Statutes, declared that ‘against the tenor of the said Statutes . . . divers of your subjects have of late been imprisoned without any cause showed, and when for their deliverance they were brought before your justices, by your Majesty's writs of Habeas Corpus . . . and their keepers to certify the causes of their detainer; no cause was certified, but that they were detained by your Majesty's special command, signified by the Lords of your Privy Council, and yet were returned back to several prisons, without being charged with anything to which they might make answer according to the law. . . .'  The Petition further demanded that 'no freeman, in any such manner as is before mentioned be imprisoned or detained'.�


[begin page 250]





The Case of Ship-money


Precisely the same principle was raised by the even more famous case of ship-money.





Between 1629 and 1640 Parliament was never summoned, but money had to be raised to carry on the King's Government, and it was obtained by recourse to a variety of expedients.  Monopolies were granted, contrary to statute, in some common articles of daily use such as soap, salt, and wine; duties were imposed upon merchandise 'some so unreasonable that the sum of the charge exceeds the value of the goods'; obsolete feudal obligations, such as distraint of knighthood, were revived; the claims of the Crown to royal forests were asserted in the most extravagant way: in the Forest of Dean alone seventeen villages had sprung up and were now compelled to ransom their property and to come under the jurisdiction of the forest law; profits were made from the sale of great offices of State, and a paltry fraud was practise, upon the counties by the exaction of 'coat and conduct’ money.  In these and other ways the necessities of the King were partially supplied.  But of all the devices to which a hard-pressed Treasury found it convenient to resort, none aroused so much popular clamour, or evoked such conspicuous resistance, as the collection of ship money.  On the 20th of October 1634 writs were issued to London and the other seaports bidding them deliver their quota of ships and men 'to the Port of Portsmouth before the first day of March next ensuing'.  The avowed reason for the levy are contained in the writ: 'Because we are given to understand that certain thieves, pirates and robbers of the sea as well Turks, enemies of the Christian name, as others, have spoiled and molested the shipping and merchandise of our own subjects and those of friendly powers.'  Further, it refers to 'the dangers which on every side in these times of war do hang over our heads'.  About a year later similar writs were addressed to the inland counties.  The first writ merely revived an ancient custom which had been enforced without protest so lately as 1626. As to the second there is much doubt, but the judges gave [begin page 251] a strong opinion in favour of its legality.  Your Majesty may . . . command all your subjects of this your kingdom at their charge to provide and furnish such a number of ships, &c. . . . for the defence and safeguard of the kingdom . . . and by law your Majesty may compel the doing thereof in case of refusal or refractoriness, and we are also of opinion that in such a case your Majesty is the sole judge both of the danger, and when and how the same is to be prevented and avoided.'  London protested, but unavailingly, against the charge; individuals, like Lord Saye and Sele in Oxford and John Hampden in Buckinghamshire, did the same.





An opinion favourable to the rights of the Crown was given by the judges in November 1635; but it served only to intensify the dismay and apprehension caused by the impost among all classes in the kingdom.  Consequently, in February 1637, the King's case was again laid before the judges, who were asked to decide whether, when 'the whole Kingdom is in danger' the King may call upon all his subjects to provide ships with 'mere victuals and munitions' for its defence, and 'by law compel the doing thereof in case of refusal or refractoriness’, and whether 'in such a case the King is not the sole judge both of the danger and when and how the same is to be prevented and avoided'.  The opinion given in writing over the signatures of twelve judges was on all points affirmative.  The counsel for John Hampden had relied primarily on 'a multitude of records, beginning with one in King John's time and so downwards' to prove the illegality of taxation without consent; and while admitting that 'in this business of defence the suprema potestas is inherent in his Majesty, as part of his Crown and Kingly dignity', they contended that such potestas must under ordinary circumstances be exercised in and through Parliament.  In a sudden emergency the King no doubt might and must act on behalf of the nation; but in what sense could emergency be pleaded in 1635?  To all men it was notorious that ship-money was merely one in a series of [begin page 252] devices to enable the King to raise money without the disagreeable necessity of summoning Parliament.





The judgement in the King's favour was based upon the most extravagant interpretation of the doctrine of Prerogative.  ‘I have gone already very high,' said Sir Robert Berkeley, in his judgement, 'I shall go yet to a higher contemplation of the fundamental policy of our laws: which is this, that the King of mere right ought to have, and the people of mere duty are bound to yield unto the King, supply for the defence of the kingdom.'  It has been the fashion to assume that judgement in favour of the Crown was due to mere servility on the part of the judges.  This may or may not be true.  On the other hand, the judgement may have been perfectly good in law.  The fact remains that, whether good or bad in law, the judgement was in its political effects infinitely mischievous.  Clarendon not merely admits but insists upon this.  'I cannot but take the liberty to say that the circumstances and proceedings in those new extraordinary cases, stratagems and impositions were very unpolitic, and even destructive to the services intended.'  People are much more roused 'by injustice than by violence'.  Men who paid their quota more or less willingly were terrified by the grounds on which the judgement was based.  It was 'logic that left no man anything which he might call his own'.  'Undoubtedly,' he adds, 'my Lord Finch's speech . . . made ship-money much more abhorred and formidable than all the commitments by the Council-table and all the distresses taken by the sheriffs in England. . . . Many sober men who have been clearly satisfied with the conveniency, necessity and justice of many sentences, depart notwithstanding extremely offended and scandalized with the grounds, reasons and expressions of those who inflicted those censures.'�





The Long Parliament


The Long Parliament made a clean sweep alike of the men and the machinery associated with the eleven years of the rule of ‘Thorough'.  Ministers, judges, and Ecclesi- [begin page 253] astics were impeached; Acts were passed to abolish the Prerogative Courts and to declare the illegality of ship-money; and, as we have seen, an attempt was made in the Grand Remonstrance to insist on the responsibility of Ministers to Parliament.





Commonwealth and Protectorate


Yet the House of Commons, when relieved of the checks imposed by the Crown and the Second Chamber, was to and prove itself no less inimical to personal liberty than the Crown itself.  We have already noted the results which followed on the attempt of the unicameral Parliament to perform the functions not only of a Legislature but of the Executive and judicature as well, and have quoted Cromwell's opinion of the 'horridest arbitrariness that ever existed on earth'.  The accuracy of his description is undeniable.  Never was there a more conspicuous illustration of the soundness of Montesquieu's doctrine, or more striking testimony to the wisdom of those peoples who have adopted it as the sheet-anchor of their constitutional liberties.





The Habeas Corpus Act.


The Parliaments of the Restoration and the Revolution completed the work which, begun by the Long Parliament, had been interrupted during the Commonwealth and the Protectorate.  In 1676 the imprisonment, by order of the King-in-Council, of a London citizen named Jenkes brought to a head an agitation, which for some years past had been more or less persistently carried on in the House of Commons, in favour of more effectual guarantees for personal liberty.  Owing to difficulties interposed by the Lord Chancellor and the Lord Chief justice it was several weeks before Jenkes, who was accused of making a seditious speech at the Guildhall, was released on bail.  Public attention was thus called to the inadequacy of the existing procedure for enforcing the right to personal liberty hitherto based only upon Common Law.  As a result the Habeas Corpus Amendment Act was passed in 1679.





Ever since Norman times the Common Law right to writs personal liberty had been secured, though hitherto imper- [begin  page 254] fectly, by a variety of writs.  The writ de odio et atia was intended to afford protection against malicious accusations of homicide.  In consequence of King John's exaction of exorbitant sums for the issue of this writ the Great Charter provided that this 'writ of inquest of life or limbs' should be granted without payment',� but the use of it gradually become obsolete.  A second writ of mainprize authorized the sheriff to take sureties (mainpernors) for the appearance of a prisoner, and having obtained them to set him at liberty.  A third writ de homine replegiando, which was of similar import, commanded the sheriff to release a prisoner from custody on repledge or bail.





Writ of Habeas Corpus.


Most important of all was the writ of habeas corpus,� habeas corpus which gradually superseded the writs above mentioned.  This writ, obtainable from the King's Bench, might be addressed to any person who, under legal pretence or otherwise, detained another person in custody.  The detainer was ordered 'to produce the body of the prisoner with the day and cause of his caption and detention to do, submit to, and receive, whatsoever the judge or court awarding such writ shall direct'.  Not, however, until 1679 was this procedure, though in use for many centuries, rendered really effective.  The Petition of Right had, as we have seen, reaffirmed the principle of personal liberty so manifestly infringed in the case of the Five Knights; but it failed to provide an effectual guarantee for its application.  The Act of the Long Parliament, which abolished the Star Chamber and all the procedure appertaining thereto, provided that any one committed to custody by the King or by the Council, could claim from the King's Bench or Common Pleas, without delay upon any pretence whatsoever, a writ of habeas corpus; and that within three days the Court should determine upon the legality of the commitment and act accordingly.  There [begin page 255] still existed, however, various methods of evading the action of the writ, even when it had been issued by the Court.





Habeas Corpus Act, 31 Car. II, c. 2


The Amending Act of 1679 was designed to put a stop to these evasions and delays.  It enacted that any person detained in custody (unless committed for treason or felony) should be produced for trial within twenty days at longest, and if the commitment were within twenty miles of the Court whence the writ issued, then within three days.  Nor could a person once delivered by habeas corpus be recommitted for the same offence.  Further, all prisoners must be tried at the next gaol delivery or else released on bail; and after the second gaol delivery must, if still untried, be discharged.  To prevent delays any Court was authorized to issue a writ, or, in vacation, a single judge.  Finally, no inhabitant of England, Wales, or Berwick-upon-Tweed was, save under certain specified circumstances, to be imprisoned in Scotland, Ireland, jersey, Guernsey, or Tangier, or any place beyond the seas.�





The Act of 1679 has, from the day of its enactment, remained a corner-stone in the edifice of personal liberty, and its principles have been adopted throughout the English-speaking world.  But experience revealed certain weaknesses in the Act.  It fixed no limit to the amount of bail that might be demanded.  The Bill of Rights (1689) accordingly enacted that excessive bail ought not to be required, while a later Act of 1816 extended the action of the writ to non-criminal charges, and authorized the judges to examine into the truth of the facts alleged in the return to the writ, with a view to bailing, remanding, or even discharging the prisoner.�





Position of the Judges.


Neither a Habeas Corpus Act nor any other Act can, however, secure the liberty of the subject against the Executive, unless those who have to administer the Acts are placed in a position of complete independence.  So long [begin page 256] as the judges are 'lions under the throne' there can be no effective guarantee for personal liberty.  The highest importance must therefore, be attached to the change in the tenure of the judges effected by the Act of Settlement.





Under the early Stuarts the judges had been repeatedly reminded that they held office at the good pleasure of the King.  Chief justice Coke was dismissed by James I in 1616 for refusal to assent to the King's wishes in the case of Commendams.  Chief Justice Crew was dismissed in 1626 by Charles I for his refusal to admit the legality of forced loans.  Chief justice Heath incurred a similar penalty in 1634 for his opposition to ship-money.  Charles II dismissed, for political reasons, three Lord Chancellors, three Chief justices, and six judges.  James II carried out a still more drastic purge of the judicial bench, and even struck off the Commission of the Peace local justices who showed themselves disinclined to abet his tyranny.  The Act of Settlement finally took out of the King's hands this dangerous weapon.  It enacted that 'after the limitations shall take effect as aforesaid, judges' commissions be made quamdiu se bene gesserint, and their salaries ascertained and established; but upon the address of both Houses of Parliament it may be lawful to remove them'.  Thus was the independence of the judicial bench definitely secured.  Their salaries are now charged upon the Consolidated Fund, and they are virtually irremovable.





General Warrants


Yet despite the Habeas Corpus Act and Act of Settlement individual citizens were to discover in the course of the eighteenth century that there still survived 'remnants of a jurisprudence which had favoured prerogative at the expense of liberty'.�  One such survival was illustrated by the career of the notorious John Wilkes.  In 1763 Lord Halifax, the Secretary of State, issued a general warrant for the apprehension of the authors, printers, and publishers of No. 45 of a certain paper, the North Briton, and for the seizure of their papers.  No persons were named in the warrant, but no fewer than forty-nine [begin page 257] persons were arrested under this roving-commission - this 'ridiculous warrant against the whole English nation', as Wilkes himself termed it.  Eventually the authorship of the incriminated article was discovered.  Wilkes was arrested and brought before the Secretaries of State, and by them committed to close confinement in the Tower, whence he was shortly released, on a writ of habeas corpus, by reason of his privilege as a Member of Parliament.





The legality of the whole procedure was promptly questioned in the Courts.  Some of the arrested printers recovered £300 damages against the messengers, Lord Chief justice Pratt having held that the general warrant was illegal, that it was illegally executed, and that the messengers were not indemnified by Statute.  The same judge also decided against the competence of a Secretary of State to issue warrants, declaring that such a power ‘may affect the person and property of every man in this Kingdom, and is totally subversive of the liberty of the subject'.  In this case Wilkes recovered £1,000 damages against Mr. Wood, the Under-Secretary of State, who had personally superintended the execution of the warrant and eventually got £4,000 damages from Lord Halifax himself for false imprisonment.  The Court of Common Pleas also decided against the legality of a search warrant for papers, and Mr. John Entinck obtained £300 damages from a messenger who had executed it.  These decisions were subsequently confirmed - so far as the House of Commons can confirm a judicial decision - by resolutions of the House of Commons condemning general warrants, whether for the seizure of persons or papers, as illegal, and declaring them, if executed against a member of the House, to be a breach of privilege.  The House of Lords, it is true, rejected a declaratory Bill, passed by the Commons, in which these resolutions were embodied; but the practice of general warrants had been emphatically condemned and was not revived.





The Law of Libel


In 1792 an Act, commonly known as Fox's Libel Act, was passed to remove doubts as to the competence of [begin page 258] a jury to give their verdict upon the whole matter in issue and not merely upon the fact of publication.  In the recent case (1783) of the Dean of St. Asaph, Mr. justice Buller had left to the jury only the question of publication, and Lord Chief justice Mansfield, on a motion for a new trial on the ground of misdirection by the judge, had held that he was right.  The effect of Fox's Act has been to leave to the jury the question as to whether the words complained of do or do not constitute libel.  Formerly that had been the province of the judge, and the judiciary had tended to support the Executive of the day.  Consequently, Fox's Act has commonly, and rightly, been regarded as a notable contribution to the liberty of the individual citizen.  Another notable contribution was made by Lord Campbell's Libel Act of 1843, which permits a defendant to plead that the statements complained of are true and their publication is in the public interest; and also relieves a publisher of liability if he can prove that the publication of the libel was without his consent.





Freedom of Speech.


These Acts, taken in conjunction with the lapsing of the censorship of the Press in 1695, constitute the foundations of that liberty of speech and writing on which Englishmen are prone to congratulate themselves.  Yet, as Dr. Dicey pointed out, no principle of freedom of discussion is recognized by English law.  English law only secures that no one shall be punished except for statements proved to be a breach of the law.  Nor is there, broadly speaking, anything which can be called a 'press law'.�  The freedom of the Press is based not on any specific enactment but upon the right of individual journalists to write what they will so long as they avoid collision with the law of libel.





'The law of England', says Lord Ellenborough, 'is a law of liberty, and consistently with this liberty we have not what is called an imprimatur.  There is no preliminary licence necessary, but if a man publish a paper he is exposed to the penal consequences, as he is in every other act if it be illegal.’�  [begin  page 259]





The Right of Public Meeting.


The so-called 'right of public meeting' rests upon precisely parallel foundations.  It arises simply from an aggregate of the rights of individuals.  The right of Meeting assembling is, as Mr. Dicey has said, 'nothing more than a result of the view taken by the Courts as to individual liberty of person and individual liberty of speech'.�  Most foreign constitutions specifically and in terms guarantee to the citizen freedom of speech and the right of public assembling.  The rights of the individual are in such cases deducible from and dependent upon constitutional law.  With us, on the contrary, the law of the Constitution is inductively built up from the rights of individual citizens.  And the latter provides perhaps a more secure basis.  It is evidently more difficult to suspend or even curtail the rights of 40,000,000 individuals than to abrogate an article in a constitutional code.





War and Liberty.


But, though more difficult, it is not impossible.  Some curtailment of the ordinary rights of the citizen is, in periods of public danger or apprehension, plainly inevitable.  The right to personal liberty being guaranteed to a large extent by Statute may be thought to stand in a class apart.  Accordingly it is the less remarkable that the Habeas Corpus Act should have been from time to time temporarily suspended.  Yet it is noteworthy that the suspension has only been partial; it has never been general; the action of the writ has been suspended only in the case of persons charged with certain specified crimes such as treasonable practices.  Between 1688 and 1745 it was suspended nine times: several times immediately after the accession of William and Mary; again during the Jacobite rising of 1715; for a whole year during the alarm caused by the Jacobite 'Plot' of 1720-1; and again, in consequence of the Young Pretender's invasion in 1745.  It was not deemed necessary to suspend the Habeas Corpus Act during the American rebellion, but in 1777 an Act was passed empowering the King to secure persons suspected of high treason committed in America, or on the high seas, or of the crime of piracy.  [begin page 260] 





The Revolutionary and Napoleon Wars.


The longest and most notable period during which the guarantees for personal liberty have been suspended in England was that which followed the outbreak of war with Revolutionary France.  The younger Pitt has been frequently charged with initiating a system of brutal coercion designed less to repel the assault of French jacobinism than to suppress Liberalism at home.  The charge is manifestly unfair.  There are some questions in the determination of which the historian has obvious advantage over contemporary criticism.  But in an attempt to estimate the gravity of symptoms of political and social unrest the advantages are all the other way.  Those contemporaries who were in the best position to know the facts had no doubt as to the reality and gravity of the conspiracy against which both the Executive Government and the Legislature of the day felt bound to adopt elaborate precautions.  On more than one occasion Pitt, in order to fortify the position of the Executive, procured the appointment of a Committee of Secrecy selected by ballot.  The Committee of 1794, which was in full possession of the information at the disposal of the Government, reported that there existed 'ample proofs of a traitorous conspiracy'.  Among later critics those are least disposed to question Pitt's wisdom who have themselves occupied the same position of responsibility.  Thus Lord Roseberry writes with a combination of sound sense and epigram: ‘What has been rendered abortive it is common to thin would never have possessed vitality.’�  The late Lord Salisbury has left on record his own opinion that 'strenuous efforts were made to bring about a bloody revolution such as that which was raging in France'.�  Thanks in large measure to the precautions adopted by Pitt those efforts were happily abortive.





That the precautions necessitated some curtailment the ordinary liberties of the citizen is undeniably and unfortunately true.  In December 1793 the tradition hospitality extended by Great Britain to foreigners of [begin page 261] every description was temporarily interrupted.  The Alien Act placed foreign immigrants under severe restrictions and gave the Secretary of State a discretionary power of expulsion.  Originally passed for one year only, the Act was renewed from time to time and was not finally repealed until 1826.  The Executive was again armed with similar powers during the revolutionary period of 1848, but did not find it necessary to exercise them.  In 1794 the Habeas Corpus Act was suspended until 1801, a period of suspension unprecedented in duration.�





Suspension of Habeas Corpus Act.


In view of the grave reports made by a Secret Committee 1817 the Act was again suspended; but the suspension lapsed on 1st March and has never since that day been re-enacted for Great Britain, though recourse to this Act precaution has unfortunately been frequently found necessary in Ireland.  In 1801, and again in 1818, it was deemed desirable to pass an Act of Indemnity for all those who, in virtue of the powers conferred upon them by the suspensory Acts, had detained suspects in custody or had suppressed 'tumultuous and unlawful assemblies'.





The Indemnity Act of 1818, though a natural sequel of the suspension of the Habeas Corpus Act, and in accord with precedent, was fiercely opposed in both Houses.  The passing of such an Act may, however, be accepted as striking testimony to the way in which the principle of habeas corpus has intertwined itself with the fibres of the English Constitution.  It is noticeable that, though other precautions were necessarily taken, the Habeas Corpus Act was not suspended during the Great War 1914-18.





The Alien Act and the Suspensory Act did not stand alone during the French War.  In 1795 was passed the Treasonable Practices Act, which created a new law of treason, dispensed with the proof of overt acts, and made any writing, printing, speaking and preaching, or inciting to hatred or contempt of the Sovereign, or the established Government or Constitution, a high misdemeanour.  The [begin page 262] Seditious Meetings Act (also passed in 1795) prohibited meetings of more than fifty persons without notice to a magistrate, and empowered the magistrate to attend and break up a meeting, if, in his opinion, it was tumultus.  The control of the Government over the Press was tightened by increasingly stringent regulations; the stamp and advertisement duties were increased, and unlicensed debating societies and reading rooms were placed on the same footing as brothels.  To assert, as does Sir Erskine May, that by such measures 'the popular Constitution was suspended' would seem to savour of exaggeration.  The liberties of the citizen were unquestionably curtailed, but it is at least an open question whether without temporary curtailment those liberties could have been permanently preserved.





The Great War, 1914-18


A situation in many respects strikingly parallel to that of 1793-1815 recurred in 1914-18.  To the drastic measures enforced during the earlier crisis there was indeed, no recourse during the later, but by the Defence of the Realm Act extended powers were conferred upon the Executive and numerous regulations were issued and enforced.  A censorship of the Press and of correspondence was an obvious military precaution, but the censorship itself was of a limited character; it was not invested with an autocratic power of veto; it could advise, and the advice was usually followed; it could forbid, but to disobey its prohibition was not in itself an offence in law an editor could not be prosecuted on the charge of having published matter which the Press Bureau had forbidden he could only be charged with having published matter which, on certain specified grounds, was injurious to the national interest; and it was for the Courts, not for the censorship, to decide, in the last resort, whether the matter complained of was injurious.  If the Executive seized, as it did, the plant of an offending journal, the legality of the seizure could be tested by an action for damages for trespass.  In fine, it is, as Sir Herbert Samuel who was Secretary of State, has forcibly remarked, 'an [begin page 263] error to suppose that the Government sought, of Parliament established, a censorship above the law.’�





Liberty of Speech.


Nor did the Government attempt to prohibit the expression of opinions in opposition to the war.  It did prohibit the communication of military information useful to the enemy, propaganda against voluntary recruiting, attempts to induce men liable to compulsory service in the army to disobey the law, attempts to foment strikes or disaffection among the workmen in essential occupations.  The citizen was, however, free to express opinions as to the origin of or responsibility for the war, as to ending it, and as to the propriety of conscription.�  A demonstration proposed to held on Easter Sunday, 1916, in Trafalgar Square was indeed prohibited, under the Defence of the Realm Act, but less because it was a 'peace' demonstration than in the interests of public order in London.  Elsewhere meetings with similar objects were permitted.  On the whole the Act was administered as regards freedom of speech and of the Press with conspicuous, and as some thought excessive, regard for the rights of individuals.





Personal Liberty.


Not less conspicuous was the regard shown for personal liberty.  By a regulation, No. 14, B, made under the Defence of the Realm Act, the Secretary of State was empowered to order the internment of any person 'of hostile origin or associations', when he considered internment expedient in the interests of public safety.  Many persons were so interned; and by test cases carried to the House of Lords the Judiciary confirmed the legality of the methods employed by the Executive.  Those methods were, however, incomparably less drastic, though the public safety was perhaps, even more imperilled, than during the Napoleonic wars.





Rights of Property.


The Executive was less tender in regard to rights of trading and property.  No one could question the propriety of the regulations, perhaps insufficiently drastic, to [begin page 264] prevent trading with the enemy, but there was naturally less unanimity in regard to some other matters.  The Government took possession, under the elastic terms of D.0.R.A., of land, buildings, plant, commodities, securities; they regulated investments, restricted imports, fixed prices, and controlled the purchase of food; they forbade the, manufacture of this and insisted upon the manufacture of that.  Yet here again the dictatorship was at only temporary and legal.  The Courts were open to, the aggrieved citizen; but although the 'rule of law’ was not transgressed the latitude given by the law to the Executive made many hard cases.





Recent Tendencies.


Yet there would be little ground for apprehension if the citizen could feel assured that the increased power exercised by the Executive were merely a transitory phenomenon, and that emergency legislation would leave no permanent mark upon the Constitution.  Still more assurance would be felt if it could be shown that the intrusiveness of the Executive were only an incident – an inevitable incident - of war-time, and that the phenomenon was not discernible before the year 1914.  Unhappily, no such assurance is possible.  A comparison of the first and last editions of Mr. Dicey's illuminating work, published respectively in 1885 and 1915,� supplies a conclusive illustration of this statement.  No part of the earlier edition attracted more attention, alike in this country and among foreign publicists, than the author's unqualified insistence upon the 'Rule of Law', as observed in England, in contrast with the droit administratif which is a characteristic feature of the administrative system of France, as of all countries which have adopted the principles of the Code Napoleon.  The 'rule of law' was then reduced by Mr. Dicey to three distinct propositions:





1.	‘That no man is punishable or can be lawfully made to suffer in body or goods except for a distinct breach of law established in the ordinary legal manner before the ordinary courts of the land';


[begin page 265]





2.	'That not only is no man above the law but (what is different thing) that here every man whatever be his rank or condition is subject to the ordinary law of the Realm and amenable to the jurisdiction of the ordinary tribunals'; and





3.	'That with us the law of the Constitution, the rules which in foreign countries naturally form part of a constitutional code, are not the source but the consequence of the rights of individuals as defined and enforced by the courts'.





The first proposition asserts, in the most emphatic manner, the right of the individual citizen to personal property.  No man is punishable except for a proved offence against the law.  Two points are noteworthy:





(1) 	there must be a distinct breach of the law; and





(2) 	this breach must be proved in the ordinary legal manner before the ordinary courts of the land.





To most Englishmen such a proposition must seem to be an obvious commonplace.  But if we would understand its full significance, we need only turn to the experience of France under the Ancien Regime, or to the events, briefly summarized above, of our own history in the first half of the seventeenth century.  Charles James Fox, on hearing of the fall of the Bastille (14 July 1789) is said to have exclaimed: 'How much the greatest and best event that ever happened in the history the world!'  To us such an exclamation would seem to the outcome of political hysteria.  It becomes intelligible however, when we realize that the Bastille was the outward and visible sign of a judicial system which was the negation of the first proposition of our 'rule of law'.   Hundreds of men had under that system suffered loss of liberty not for distinct and proven breach of the law but because they had rendered themselves obnoxious to those were powerful enough to procure a lettre de cachet consigning their enemies to imprisonment which might be lifelong.  The Bastille stood not for the rule of law, but for the rule of privilege.  Hence its destruction was hailed, and by sympathizers abroad, with an [begin page 266] enthusiasm which to the average Englishman seems hysterical.  In proportion, however, as we appreciate blessings of the 'rule of law ' can we sympathize with the destruction of the rule of might.





If the first rule illustrates the 'legality' of our Constitution, the second supplies a guarantee for its impartiality.





It is commonly said that in England 'there is one law for all', that 'all men are equal before the law'.  It might be doubted whether half the people who quote these aphorisms are aware of their precise significance.  They not only affirm an important principle, but point an instructive contrast.  In, England not only is no man ‘above the law', but every man is subject to the ordinary law of the realm and amenable to the jurisdiction of the ordinary tribunals.  This, to a constitutional lawyer, is the real meaning of the assertion, constantly reiterated, that in England Ministers are 'responsible'.  Strictly speaking as Maitland pointed out, 'Ministers are not responsible to Parliament; neither House, nor the two Houses together has any legal power to dismiss one of the King's Ministers.  But in all strictness the Ministers are responsible before the Courts of Law, and before the ordinary Courts of Law, and they are there responsible even for the highest acts of state; for those acts of state they can be sued or prosecuted, and the High Court of justice will have to decide whether they are legal or no.�





These rules of law provide the foundations on which the whole fabric of personal liberty has, in this country, been erected.  They also point to a contrast between the legal and administrative system of our own country and that of countries where the droit administratif is administered by Tribunaux administratifs.�    [begin page 267]





Declining Respect for Law.


In the introduction to the latest edition of the Law of the Constitution Mr. Dicey, while affirming that the principles laid down in the original treatise with regard to the rule of law and to the nature of droit administratif were little changed, nevertheless deemed it proper to call attention to a 'singular decline among modern Englishmen in their respect or reverence for the rule of law, and . . . to certain changes in the droit administratif of France.'�





He found proof of the declining veneration for the rule law in England in three directions:





(i) 	in the character of recent legislation;





(ii) 	in the existence among some classes of a certain distrust both of the law and of the judges; and





(iii) 	in a marked tendency towards the use of lawless methods for the attainment of social or political ends.





The last he attributes to a variety of causes.  Firstly, to the fact that a vote has now been given to citizens who 'partly because of the fairness and the regularity with which the law has been enforced for generations in Great Britain hardly perceive the risk and ruin involved in a departure from the rule of law'.  The consequence is that large classes of 'otherwise respectable persons now hold the belief and act on the conviction that it is not only allowable but even praiseworthy to break the law of the land if the lawbreaker is pursuing some end which to him or her seems to be just and desirable'.  In this connexion he instances certain of the English clergy, passive resisters against education rates, those who 'conscientiously' object to vaccination, and militant suffragettes.  Other illustrations of this deplorable tendency [begin page 268] would doubtless have occurred to him (as they will occur to others) had the Introduction been written even a few months later than it was.





The tendency may also, in Dicey's opinion, be attributed to the democratic sentiment that law should on the whole correspond with public opinion, and to the perplexity occasioned thereby to the honest democrat when he is confronted by the phenomenon of a large body of citizens who are not only opposed to a particular law but actually question the moral right of the State to impose or maintain it.  Hobbes held that no law could be unjust.  Many worthy citizens now hold that any law is unjust which is opposed to the deliberate convictions of a large body of citizens, and that it may rightly be resisted by the use of force.  Yet that way lies the dissolution of society.





A third explanation, if not justification, for lawlessness Mr. Dicey found in the 'mis-development of party Government' which would sometimes tend to confuse loyalty to a party with allegiance to the State.  But candour compels him to add that no one who sympathizes with the principles of the Revolution of 1688 can refuse to admit that crises occasionally, though very rarely, arise when armed rebellion against unjust and oppressive laws may be morally justifiable'.  Yet no loyal citizen will be quick to emphasize this admission.  Discussion of so delicate a point is, however, outside the scope of this work.





Tendencies in Legislation.


More pertinent to our immediate purpose is the marked we, tendency of recent legislation to confer judicial or quasi-judicial authority upon officials and public departments.  Reference has already been made to this tendency in a preceding chapter.�  Mr. Dicey further illustrates it by reference to the powers conferred upon Local Education Authorities by Section 7 of the Education Act of 1902, upon the Insurance Commissioners and other officials by the National Insurance Acts of 1911 and 1913,� and upon the Commissioners of Customs and Excise and the Commis- [begin page 269] sioners of Inland Revenue by the Finance Act of 1910.  He also refers to Section 3 of the Parliament Act of 1911 which appears to put the Speaker of the House of Commons above the law, by enacting that any certificate given by him under the Act 'shall not be questioned in any court of law '.





The War and Bureaucracy


A tendency already marked was naturally accentuated by the circumstances of the Great War.  Inevitably, as we have seen, the Legislature was compelled to delegate much of its authority to subordinate bodies, and in particular to the Public Departments old and new.





The Judges and the Law.


It is evident that the position of the Judiciary has been thereby rendered infinitely more difficult, and at the same judges and the time even more responsible.  During the War administrative regulations poured from public departments with such bewildering rapidity that even lawyers find it almost impossible to ascertain whether official claims alleged to be based upon such regulations were or were not legally justified.  The difficulty, hardly noticed in the ferment of war, was accentuated when, after the conclusion of peace, private citizens attempted to enforce their rights against the Crown.





'I personally feel', said Lord justice Scrutton, 'that the whole subject of proceedings against Government Departments is in a very unsatisfactory state . . . it is of great public importance that there should be prompt and efficient means of calling in question the legality of the action of Government Departments, which owing to the great national emergencies arising out of the war, have been inclined to take action that they considered necessary in the interests of the State without any nice consideration of the question whether it was legal or not.' �





The Defence of the Realm Acts.


The judiciary has, on the whole, shown itself tenacious of its honourable tradition in favour of the rights of private subjects, even when in conflict with the Crown.  But the Defence of the Realm Acts and the innumerable regulations issued under those Acts placed many obstacles [begin page 270] in the path of the lions of justice.  On Friday, 7 August 1914, the Defence of the Realm Act passed, without discussion, through all its stages in the House of Commons, and on Saturday the 8th received the Royal assent.�  On 28 August a further Act was passed, and the Defence of the Realm Consolidation Act became law.  Neither the Consolidating Act nor its immediate predecessor reproduced the title of the Act of August 8, and the omission to do so had special significance.  The first of the series was designed 'to confer on His Majesty power to make regulations during the present war for the defence of the Realm'.  Had the Executive in the meantime received warnings that the title might prejudice and limit the Prerogative and hamper the action of the Government?  However that may be, the fact remains that the Consolidating Act was declaratory.  It declared that 'His Majesty in Council has Power', &c.  Nor was the sword thus placed in the hands of the Executive allowed to rust.





The Case of Requisition.


The Crown even went so far as to attempt to establish a right to expropriate the subject without compensation, but the attempt was stoutly and properly resisted.  The leading case was that of De Keyser's Royal Hotel, which in 1916 was requisitioned by the War Office.  The requisition was in order, but the question was subsequently raised whether the Crown could requisition the hotel without paying legal compensation.  The Crown did not, of course, propose to seize private property without compensation, but it claimed that this payment should be 'of grace' and that the amount should be determined by the Defence of the Realm Losses Commission -subsequently known as the War Compensation Court.  The proprietors of the hotel declined to accept anything as of grace: they claimed their legal rights, and the case was ultimately decided in their favour by the House of Lords.  Before judgement was given, very elaborate researches into historical precedents were carried out, and referring to these Lord Swinfen said: 'It does not appear that the Crown [begin page 271] has ever taken the subject's land for the defence of the realm without paying for it; and even in Stuart times I can trace no claim by the Crown to such a prerogative.'�





Revenue from Licences.


A different but not less important point was raised by a sheaf of cases which arose from the attempt of the Executive to raise a revenue for the State without the sanction of Parliament.  Various Ministries were, during the War, empowered to grant licences for the export, import, and distribution of commodities, for the sale of ships, and other purposes.  The Food Controller refused to grant a licence for the sale of milk to a large dairy company unless and until it agreed to pay a toll of 2d. per gallon on the milk sold.  The tolls were paid, but, as the company contended, under duress, and they claimed, after the War, that the money, illegally extorted, should be refunded.  The House of Lords finally derided that the imposition amounted to taxation imposed on the subject without the authority of Parliament and was consequently illegal.





The War Charges Validity Act.


The prospect of having to repay not only the amount claimed by the Wilts United Dairies, Ltd., but by many other subjects upon whom similar impositions had been laid alarmed the Treasury, and in 1922 a Bill was introduced, and in somewhat amended form became law in 1925.  The resolution on which the Act was founded sufficiently explains its scope.  It affirmed





'that it is expedient to give legal validity to the imposition and levying of certain charges which, during the late war, certain Government Departments, purporting to act in pursuance of powers conferred by the Defence of the Realm Regulations, or otherwise, imposed by way of payments required to be made either on or in connexion with the grant of licences or permits issued or purporting to be issued in pursuance of the said powers or in connexion with the control of supplies or of the prices of certain commodities other than milk.'





The last words are significant.  Parliament hesitated to [begin page 272] invalidate a judgement of the House of Lords.  That judgement, still stands, and the dairy company obtained its money, but the claims of others, similarly situated, were barred, and the Treasury remains in possession of funds which it had secured by a process admittedly illegal, though neither vindictive, nor even, under the circumstances, unreasonable.  Nevertheless the War Charges Validity Bill raised serious misgivings in the minds of those to whom the independence of the judiciary and the liberty of the subject are pearls of even greater price than the balancing of the national budget.  If ever a validating Act could be justified, however, it was in this case.  Illegal as the action of the Executive was, it had inflicted no damage on the licensees.  They had paid for a privilege which was presumably as lucrative to themselves as it was to the State.  The blunder was technical rather than substantial, and though a protest was properly entered against the type of legislation which the Act represented, it may be that greater injustice would have resulted from its rejection than from its enactment.





Indemnity Act, 1920. 


Of similar import, though much wider scope, was the Act which had been passed in 1920 to 'restrict the taking of legal proceedings in respect of certain acts and matters done during the War, and provide in certain cases remedies in substitution therefor, and to validate certain proclamations, orders, licences, ordinances, and other Laws issued, made, and passed; and sentences, judgements and orders of certain Courts given and made during the War'.  Some legislation of the sort was obviously necessary after a period of such profound upheaval, but an indemnity Act being, in Mr. Dicey's words, 'the legalization of illegality' needs to be very closely scrutinized.  Scrutiny in this particular case showed that the Bill had been drawn in exceptionally wide terms; it was stoutly opposed during its passage through Parliament, and the Lords inserted valuable amendments.  The general effect of the Act was to close the doors of the ordinary Courts to persons who alleged damage and loss [begin page 273] at the hands of the Executive during the War, and to compel them to seek ex-gratia redress at the hands of a tribunal which might fairly be described as 'administrative'.�





Thus the distinction between England and those countries where the droit administratif obtains has unquestionably diminished; but it would be a palpable error to suppose that it had been removed.  Whether the subject gains or loses by the existence of administrative Courts is a question which, in the opinion of some recent writers� has been too hastily answered.  But the consideration of that question must be postponed.
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